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ADVERTISEMENT. 


HE printed Journal of the Houſe of Lords, ends, as to 
the determination of appeals, &c. on the 18th of May, 
1767 ; and-it is. ſaid, that no continuation of ſuch printed Jour- 
nal is intended. But in order to continue the authenticity of 


2 2 theſe Reports, copies of the judgments on the ſubſequent caſes, 


have been obtained fim the proper officer, and carefully examined 


with the ſeveral entries of thoſe judgments in the manuſeripe Jour- 


nal, Theſe ſubſequent caſes begin at page 284 of this volume; 
and as the M. 8. Journal is kept in annual volumes, the refe- 
rences for the determination of thoſe caſes, point to the page 
of that Journal, under its proper year. $6 On 
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HEARD and DETERMINED. 


IN THE 


HighCourtofParliament. 


—— — 


Richard Cheſyn and Edward Chen, Ap pellans, 


H. enry 2 reffwall, and Sarah his wiſe, 


and Pater e Cen, — leon ondents, 


gth February, 170 3. 


Ic HARD CHESLYN deceaſed, by his will, dated ts 
ziſt of July 1758, gave and bequeathed to his brother 
| Thomas Cheſlyn, and his ſons the appellants, 1000/7. part of 


his bank ſtock, in truſt, to pay the intereſt and dividends there- 
of, as the ſame ſhould become due, from time to time, to his 
ſon the reſpondent Peter Courtney Cheſlyn, for and during the 
term of his natural life; and from and after his deceaſe, to pay 
and transfer the ſame to ſuch perſons as would be entitled there- 
to, by the ſtatute of diſtributions for dividing inteſtate's eſtates. 
He alſo gave and bequeathed to his ſaid brother Thomas Cheſflyn, 
and his ſons the appellants, and the ſurvivors of them, or their 


executors or adminiſtrators, the further ſum of 1000 J. part of 


DP. 
Caſe r. 


his bank ſtock, in truſt for his daughter Mary Cheſlyn, whether 


covert or ſole, for and during the term of her natural life; and 
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after her deceaſe, to pay and transfer the ſame to ſuch perſons as 


. would be entitled thereto by the ſtatute of diſtributivns. And 


he alſo gave and bequeathed to his ſaid brother Thomas Cheſlyn, 
and the appellants, the further ſum of 500 J. part of his bank 
ſtock, in truſt for his daughter Sarah Creſſwell, wife of Mr. 
Henry Creſſwell, for her life; ; and from and after her deceaſe, to 
Pay and transfer the ſame to her two children, Charlotte Crefſ- 
well and Richard Cheſlyn Creſſwell, and to the ſurvivor of them 
at their age of 21. Alſo he gave and bequeathed to his ſaid 
brother Thomas Cheſlyn, and the appellants, and to the ſurvivor 
of them, the further ſum of 1000 J. part of his bank ſtock, in 
truſt for his grandaughter Charlotte Creſſwell, for and during 
the term of her natural life, to apply the intereſt and dividends 
for her ſupport, maintenance and education ; and after her de- 
- ceaſe, to pay and transfer the ſaid 1000 J. bank ſtock to her beg 
ther Richard Cheſlyn Creſſwell ; alſo he gave to his ſaid brother 
Thomas Cheſlyn, and the appellants, the further ſum of 1000 J. 
part of his bank ſtock, in truſt for his grandſon Richard Cheſlyn 
Creffwell, to pay and apply the intereſt and dividends of the ſame 
for his maintenance and education, until he ſhould arrive at the 
age of 23 years, and then to transfer the ſaid 1000 /. bank ſtock 
to him; and in caſe he ſhould die before the age of 23, then 
he gave and bequeathed the ſame to his ſiſter Charlotte Creſſwell, 
He alſo gave and bequeathed to his ſoii the appellant Richard, 
1000 J. part of his bank ſtock; and to his ſon the appellant 
Edward 10007. part of his bank ſtock. He alſo gave and be- 
queathed to his ſon, the appellant Edward, all his houſehgld 
goods and houſehold furniture, plate, linen, clocks and watches, 
that ſhould be found, at the time of his death; in his dwelling 
houſe at Doctors Commens. He alſo gave and bequeathed to his 
ſon, the appellant Richard, and his faid daughter Mary Cheſlyn, 
all his houſehold goods and houſehold furniture, plate and linen, 
that ſhould be found in his houſe at Hackney, at the time of his 
deceaſe, equally to be divided between them, ſhare and ſhare alike; 
and after giving ſeveral annuities and .other legacies to his bro- 
thers and children, and other perſons therein named, he gave, 
deviſed and bequeathed, all the reſt and reſidue of his eſtates, 
real and perſonal, of what nature, kind or quality ſoever, which 
he ſhould be any ways entitled to at the time of his deceaſe, unto 


his ſons the appellants, and his ſaid daughter Mary Cheſlyn, 
equally ſhare and here alike, as tenants in common, and not 


. | as 
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as joint- tenants. And he appointed his brother 7 homas Cheſlyn, — 
and his ſaid ſons the appellants, joint executors of his ſaid will. 


The teſtator afterwards made a codicil to his will, dated” the 

27th of December 1760, whereby, after reciting that he had — 

made his laſt will and teſtament, and thereby appointed his 
daughter Mary Cbeſiyn one of his reſiduary legatees; he revoked 
her from being one of his reſiduary legatees, and did thereby 

give to her, in lieu thereof, the intereſt of 500 J. New South ſea 

annuities, carrying 3 per cent. to be paid to her half yearly by 

his executors, during her life, and at her deceaſe, the principal 

ſum to be equally divided among all her brothers and ſiſter; and 

in all Lene things. he confirmed his will. 


The teſtator's daughter Mary died on the 17th of April 1761, 
 Mnteſtate; and on the 29th of the ſame month the teſtator died, 
leaving his eldeſt ſon, the reſpondent Peter Courtney Cheſlyn, 
and his ſaid two ſons, the appellants, and his ſaid daughter 
Sarah, the wife of Henry Creſſwell,” his wy nd children, 
and his only next of kin. 


The reſpandents Henry Creſſwell and Sarah his wife, and the 
faid Charlotte Creſſwell, and Richard Cheſlyn Creſſwell, in Trinity 
Term, 1761, exhibited their bill in the Court of Chancery, 
againſt the ſaid Thomas Cheflyn and the appellants, as the exe- 0 
cutors of the teſtator, and againſt the reſpondent Peter Courtney 
Cheſlyn, and alſo againſt Nicholas Cheſiyn and Ruth his wife, an- 
nuitants in the will named; thereby claiming to be entitled 
equally with the appellants, and the reſpondent Peter Courtney 
Cheſlyn, to a diſtributive part, or ſhare of the 1000/7. bank ſtock, 
and 500 1. New South ſea annuities, deviſed to the ſaid Mary 
 Cheſlyn, for her life, together with the dividends thereof, from 
the teſtator's deceaſe ; and alſo inſiſting, that the teſtator having 
by his codicil revoked the bequeſt of one third of the reffduum * 
—Qof his eſtate to the ſaid Mary Cheflyn, he ought to be conſidered 
as having died inteſtate with reſpect thereto, and that the ſame 
ought to be diſtributed among the reſpondents Sarah and Pe- 
ter Courtney Chellyn, and the appellants, as his net of kin; - and 
therefore the bill prayed, that the reſpondents Henry Creſſwell, 
and Sarab his wife, might be paid one full fourth part of the 
third pt or ſhare of the teſtator's perſonal eſtate, as the * 


Proportionable 


* 
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proportionable part or fhare of the ſaid Mary Cbgiyn, deviſed 
to her for life, with ſuch limitation over as aforeſaid, and all 
intereſt, dividends, or profits, which had accrued, or become 


due thereon, ſince the teſtator's deceaſe. 


The appellants, and the ſeveral other defendants put in their 
anſwers to this bill, and the appellants by their anſwer inſiſted, 
that neither the reſpondents, or either of them, nor the ſaid 
Peter Courtney Cheſlyn, were or was entitled to any part of the 
re/iduum of the teſtator's eſtate, but that the appellants, under 
the will and codicil, were entitled to the whole of ſuch re/duum, _ 


as his reſiduary legatees. 


Iſſue being joined, and divers witneſſes examined, the cauſe 
came on to be heard before the Lord Chancellor Northington, 
on the 8th of March 1562; when his Lordſhip was pleaſed to 
order and decree, that the clear reſidue of the teſtator's per- 
ai ſonal eſtate, not ſpecifically bequeathed, . ſhould be divided into 
| three equal parts, and one third part thereof be paid to, or re- 
| tained by the appellant Richard Cheflyn ; one other third part 
. | to be paid to, or retained by the appellant Edward Cheſlyn ; and 

as to the other third part, his Lordſhip declared, that the 10004. 
bank ſtock, and 5oo/. New South ſea annuities, which were 
given by the will and codicil to the teſtator's daughter, Mary, 
(who died in the teſtator's lifetime) and after her death were 
limited over to the teſtator's next of kin, fell into, and ought 
to be conſidered as part of ſuch laſt mentioned third, and that 
ſuch third was diviſible in fourths; and it was ordered, that one 
ſuch fourth ſhould be paid or transferred to the reſpondents, 
Henry Creſſwell and Sarah his wife, in right of his wife; and 
that one other fourth part thereof ſhould be paid or transferred 
8 to the appellant Richard Cbeſiyn, one other fourth part thereof 
to the appellant Edward Cheflyn, and his Lordſhip declared, 
that the remaining fourth part thereof belonged to the reſpon- 


dent Peter Courteney Cheſlyn. 


T. Sewell. From fo much of this decree as declared, that one third of the 
G. Ferrot. clear refidue of the teſtator's perſonal eſtate, not ſpecifically be- 
| queathed, was diviſible in fourths, the preſent appeal was brought. 
/ W | And on behalf of the appellants it was argued, that the teſtator 
5 Having by his will appointed three refiduary legatees, namely, the 
AY | " | appellants | 
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appellants and his daughter Mary, and afterwards by his codicil, 7 
revoked her from being one of ſuch reſiduary legatees, it was the BB 18 
ſame as if ſhe had never been named in the deviſe of the reſi- FN 
due; and the codicil having in expreſs terms confirmed the Will 
in all other reſpects, it was the ſame as if the teſtator had ex- 
preſsly ſaid, that his two ſons ſhould be the reſiduary legatecs 
of his whole eſtate: Whereas by the conſtruction of the court 
of Chancery, they were made reſiduary legategs of only two 
parts in three. That the intereſt or dividends of the $90!. three 
per cent. annuities, was given by the teſtator to his daughter 
Mary, in lieu of her ſhare of the reſidue, which" clearly ſhew- 
ed ſhe was to have no part of it; and yet by the conſtruction 


put upon the will and godicil, if ſhe had gutlived her father, 
ſhe would have had the intereſt of the goo/. and a part of that 


very third of the reſidue in lieu of which it way given, and 
which the codicil had taken from her. That it appeared hy 
the will, that the teſtator meant to diſpoſe of his whole eſtate, 
and the codicil ſhewed no alteration of that intention; on the 
contrary, though it made an alteration in the objects, yet it 
confirmed his intention to diſpoſe of the whole, and not to die 
inteſtate as to any part of his eſtate. It was therefore hoped, 
that ſo much of the decree as tended to deprive the appellants 
of the whole clear reſidue of the teſtator's perſonal eſtate, would 
be reverſed ; and that the reſpondent's bill, ſo far as it claim- 
ed any ad or ſhare thereof, would be diſmiſſed. 


On the 1 ſide it was 5 that if the deviſe i in C. Yorke. 
queſtion was conſidered merely on the will, it was a deviſe of „n. 
the reſidue of perſonal eſtate to three perſons as tenants in com- 
mon; in which caſe, if one of the legatees dies in the life- 
time of the teſtator, his ſhare is lapſed; or if the will be revoked 
as to ſuch ſhare, it becomes undiſpoſed of, ſo as to be diſtri- 
butable among the next of kin, according to the ſtatute, It 
is entirely different from the caſe of reſiduary legatees tak- 
ing as joint-tenants ; in which caſe, the lapſed ſhare ot a le- 
gatee dying before the teſtator, or ſuch ſhare revoked by a co- 
dicil, accrues to the other joint-tenants.— But if this deviſe was 

cConſidered on the codicil, which revoked the ſhare given by 
the will to Mary, it was manifeſt, that th+ words of the co- 
dicit-only confirmed the will in all other things, without mak 
ing any new deviſe of the revoked ſhare, or giving to the ap- 
7 5 TS. C n 5 | 5 
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A pellants any greater intereſt than that third, which was given to 


ce each of them reſpectively by the will. If however, the appel- 
lants ſhould claim the revoked ſhare of the refidue, not only 
as reſiduary legatees, but in the capacity of executors ; the an- 
ſwer was, that the teſtator having given particular legacies to 
each, and particular ſhares in the reſidue, by expreſs deviſes, 
he muſt not be underſtood to have intended more, without ex- 
preſs words, or clear indications of further bounty ; and it 
was manifeſt, that having deviſed his whole eſtate by his will, 
he meant that his executors ſhould have the office and truſt of 
executors, but that they ſhould take nothing © beneficial in 
that capacity. It was therefore hoped that the decree would be 


| LS affirmed, and the appeal diſmiſſed with coſts. 
1 | — Accordingly, after hearing counſel on this appeal, it was 
| Jour. vol. 30. ORDERED and ADJUDGED,- that the fame ſhould be diſmiſſed, 
| N and the decree therein complained of, affirmed. 


Caſe 2. John Dunbar, Chr Nopher Scandrett by Appellints. 


and Martin Goble, — 
Robert Wilſon, . 50 Reſpondent. 


2 5th March, 1 


| MICHAEL LEV Ar and Henry Chamier of London, mer- 
chants, being indebted to the reſpondent 1 in a much larger 
ſum of money than the value of the note in queſtion, they, 
or one of them, on the 1oth of January 1762, in part pay- 
ment of the ſame, delivered to the reſpondent the following 
note, v2, 
| London, Auguft 31, 1761. 
4 610 © © 
Ten weeks aftey date, I promiſe to pay to Martin Goble, Eſq; 
or his order, fix hundred and ten pounds, value received, 
\ % Jobn Danhar. 


| Which 


/ 
1 
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. Which note appeared to be indorſed by Martin Goble and 
Chriſtopher Scandrett, and for which the reſpondent paid a va- 3 


luable conſideration, by giving Lejay and Chamier credit in ac- 
count for the amount thereof. 


Soon after the note was thus paſſed to the reſpondent, he car- 


tied it to the appellant Dunbar's compting houſe ſeveral times; 


and being there trifled with by Dunbar, or his agents, who 
refuſed to pay him the note, the reſpondent in Hilary term 1762. 
brought three ſeveral actions in the Court of King's Bench 


againſt the appellants, and held them to bail, and declared 
againſt them in thoſe actions upon this note. | 


In Eaſter term following, the appellants filed their bill in 
the Court of Chancery, againſt Iſaac Fernandes da Sylva, An- 
drew Harriſon, Jobn Harri on, Robert Bagſhaw, the reſpon- 
dent, and the ſaid Michael Lejay and Anthony Chamier ; ſtating, 
that in the months of May, June and Fuly, 1761, the appellant 
Dunbar employed Sylva as a broker, to purchaſe for him, at 
a future day, a large quantity of ſubſcriptions for raiſing the 
ſupplies granted by parliament for that year ; and that on mak- 
ing up their accounts for thoſe months, of the Uifferences in 


— 


ready money, Dunbar gave ſeveral notes to Sylva for the ſame, 


and amongſt others, a note, dated in June 1761, drawn by 
Scandrett, payable to Goble, for gio/. and indorſed by Goble to 
Dunbar, by him to Sylva, and by Sylua to Meſſieurs Harriſons 
and Bagſhaw.—That the note not being paid when due, was re- 
turned to Dunbar ; who, on the 31ſt of Auguſt 1761, paid Syl- 
va 3ool. in part, and delivered to him a new note for 6107. b 
reſidue thereof, which was the note abovementioned, drawn by | 


Dunbar, payable to Goble ten weeks after date, and indorſed by. | 
the appellants Goble and Scandrett.— That Sylva delivered this | 
note for 6107. to Lejay and Chamier, without indorſing it; | 


who, on the 1ſt of January 1762, ſeven weeks after the note 
became due, and had been noted, delivered the ſame alſo, 
without indorſing it, to the reſpondent; and that ſuch deliveries 
were colourable, and without real conſideration. That the note 


was given upon an unjuſt and illegal contract, and was only a 


ſtock- jobbing note; and therefore the bill prayed an injunction 
to ſtay proceedings at law in the ſeveral actions, and to have 
the ſaid note for 6101. delivered up to be cancelled. 


I | | N 
The 
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—— The reſpondent put in his anſwer to this bill, and denied that 
1703- he knew or ever was informed, ſave by the bill, that the note 
was given on account of any ſubſcription, or ſtocks; and ſaid, 
that he was an entire ſtranger to the tranſactions between the 
appellants and Sylva; that he received the note from Meſſieurs 
Lejay and Chamier, who were then actually indebted to the re- 
ſpondent in much more than the amount thereof, in diſcharge of 
part of ſuch debt; and denied, that he knew from whom Lejay 
and Chamier had the note; but infiſted, that the reſpondent, by 
taking the ſame of Lejay and Chamter, bond fide, paid a full con- 
ſideration for the note, by giving them credit in account for the 
amount thereof; and denied the whole equity of the bill. 


In Hilary term 1762, the reſpondent obtained three ſeveral 
judgments in the ſaid actions, by default, and thereupon execut- 
ed writs of inquiry, and ſigned final judgment in each cauſe, on 
the 4th of May following; upon which the appellants brought 
a writ of error in parliament in each cauſe, and having tran- 
ſcribed the records, were ordered to aſſign errors on a certain 
day, which they not having done, the ſaid writs of error were 
thereupon non- proſſ'd, and 20. coſts in each cauſe awarded to 
the reſpondent, and the records remitted back to the Court of 
King's Bench, that execution might be had of the ſaid judg- 
ments. ; 
| | . 
The appellants, on coming in of the reſpondents anſwer, 
applied by motion on the 24th of May 1762, for an injunc- 
tion; when his Honour the Maſter of the Rolls, then ſitting 
for the Lord Chancellor, upon hearing counſel on both ſides, 
was pleaſed to order, that an injunction ſhould be awarded againſt 
the reſpondent's proceedings at law on the note in queſtion, until 
5 the defendant Sy/vg ſhould have put in his anſwer to the appel- 
lants bill, and until the further order of the court. | 555 


Sylva having put in his anſwer, the reſpondent obtained an 
order, on the 19th of January 1763, to diſſolve the injunction, | 
unlefs cauſc ; and on the 19th of February following, the appel- 

lants ſhewed cauſe before the Lord Chancellor Northington, againſt 
diſſolving the injunction; but his Lordſhip diſallowed the cauſe, 
and ordered the injunction to be diffolved, e 

| 5 


„ NEE From | 


Caſes in Parliament. 
From this order the appellants appealed, inſiſting, that the 


note in queſtion was given for differences of ſubſcriptions for 
the year 1761, pretended to have been bought by Sylva the 
broker, in his own name, by the order and on the account of the 
appellant Dunbar, for the June payment; but it appeared, that 
thoſe ſubſcriptions were neither delivered or aſſigned to Dunbar, 
nor was he able to pay for them ; that the whole was a fictitious, 
ſpeculative tranſaction, and a groſs fraud and impoſition on Dun- 
bar; but if real, as thoſe ſubſcriptions were public ſecurities, 


deliverable and aſſignable, the tranſaction was void to all intents 


and purpoſes, by the act 7 Geo. II. intitled, “an att to pre- 
*« vent the infamous practice of ſtock-jobbing.” That Lejay 
and Chamier were not bona; ide purchaſors of the note, for a va- 


luable conſideration, but took the ſame from Sylva, without his 


indorſing it, as a further ſecurity for a debt of 5081. 15s. for 
ſecuring which, they had before taken a note, under the hand 
of the appellant Dunbar for that ſum, dated the 31ſt of Fuly, 
payable to Sy/va or order in fix months, with aſſurance from 
Sylva that the money would be paid ſooner; and in caſe the 
money upon it was not received, the note was to be returned to 
Sylva. That this note was delivered by Lejay and Chamier to 
the reſpondent, who was Chamier's father-in-law, about fix 
weeks after it became due, and after it had been noted, and with- 
out being indorſed by either of them, becauſe no conſideration 
was paid by the reſpondent at the time of the note being deli- 
vered to him; nor did he ſay that he paid a full and valuable 
conſideration for it, but only that Lejay and Chamier were in- 


debted to him in much more than the amount of the note. 


That the contract on which the note Was given, being null and 
void to all intents and purpoſes, the note was ſo alſo; and eſpe- 


— cially in the hands of one, who only pretended to have taken it 


in account upon credit, and conſequently not as a purchaſor, but 
ſubject to all the equity of fraud, or want of conſideration, with 
which it was originally affected. That the appellants were pro- 
per and even under a neceſſity of reſorting to a court of Equity 
for a diſcovery of the tranſactions, and to have the note delivered 
up; no-part of this, relief being obtainable in a court of law. 

That the merits of the appellants caſe had not been, nor could 
be heard in the actions brought upon the note, and it was not 


only of the utmoſt conſequence to the appellant Dunbar, but 


was alſo of general and great importance to the public, to have 
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the matter diſcuſſed upon the merits ; as a means of preventing 
the like iniquitous practices of brokers for the future. That 
upon the motion for continuing the injunction, the appellant 
Dunbar offered, by his counſel, to pay the money recovered on | 
the judgment into the Bank, in the name of the accomptant 


general of the Court of Chancery, to wait the event of hearing 


the cauſe in that court; ſo that the reſpondent could not be 


prejudiced, if the merits of the caſe were in his favour; and if 


they were not, it was highly unjuſt, and againſt conſcience, 


that he ſhould have execution upon a TO obtained by 
default. 


On the other fide it was ſaid, that notes or bills given for 
the purpoſe mentioned by the appellants, upon the ſale of new 
ſtocks, ſubſequent to the act of 7 Geo. II. at a future day, by 
a perſon not actually poſſeſſed of ſuch ſtock, and paid away for 


a valuable conſideration to perſons unaffected with notice of the 


tranſaction, are not void by law, nor made void by that ſtatute ; 
which only made void the contract relative to ſtocks then in be- 
ing, and as between the parties themſelves, and inflicted penal- 
ties on them, but never meant to affe& innocent perſons ; and 
by the act of 2d Geo. III. c. 10. for raiſing by annuities the ſum 
of twelve millions, that ſum was to be raiſed at nine differ- 
ent times, and receipts given at the Bank for the ſame, and 
ſuch receipts were made aſſignable at any time before the 5th 


of December 1762, and were not to be made ſtock till the whole 


payments were compleated ; ſo that if ſuch ſubſcriptions were 
within the act of 7th Geo. II. at all, they were not within it till 


they became ſtock; and the appellant Dunbar, as well as a 


great many other perſons,” purchaſed ſubſcriptions for a future 


day of payment, under an apprehenſion that they would ſell 
for an advanced price at the time of delivery ; but the event 


. proving otherwiſe, he would now endeavour to invalidate his 


own contracts, But though ſuch notes ſhould be deemed with- 


in the act of 7th Geo. II. it would not follow that the note in 


queſtion was ſo, that note not having been originally given 
upon any ſuch contracts or dealings in ſtock ; but the ſame, to- 


_ gether with the ſum of 300/. was given and paid by the ap- 


pellant Dunbar, in diſcharge of a note of 910 J. and was a new 
and different ſecurity, independent of any ſuch contract. That 


if this note could be conſidered as within the act of parliament, 
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advantage might have been taken thereof at law; and there 
were no equitable circumſtances, to entitle the appellants to any 
relief in a court of equity ; for the reſpondent had denied by 
his anſwer, that he knew or ever heard of any of the tranſactions 


between Dunbar and Sylva, or that the note was negotiated 
from Sylva to Harriſons and Bagſhaw, or that he knew from 


whom Lejay and Chamier had the ſame ; but that he took the 
note from them, in part payment of a much larger ſum which 
was then due to him, and gave them credit in account for the 
ſame. It was therefore conceived, that a Court of Equity ought 
not to give any relief againſt the reſpondent ; it being an in- 


variable rule in Courts of Equity, not to interpoſe to the pre- 


judice of perſons who are purchaſors for valuable conſideration, 
and having no notice of any claim or intereſt that any other 
perſons have in or againſt the thing ſo purchaſed. That it would 
be injurious to trade and dangerous to credit, and affect the 
currency of negotiable notes and inland bills of exchange, and 


might hurt many innocent perſons, if negotiable notes, original- 


ly given for ſubſcriptions at a future day, or to anſwer any dif- 


IT 
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ference in the price which happened thereon, and indorſed to 


others for valuable conſideration, without notice upon what ac- 
count ſuch notes were given, ſhould be deemed void in the hands 
of honeſt and bone fide purchaſors; for in that caſe, no perſon 


would be ſafe in accepting any note or bill whatever in the courſe. 


of trade or merchandize, unleſs he knew the conſideration for 
which ſuch note was given. 


After hearing counſel on this oppeal, it was ORDERED and 


ADJUDGED, that the ſame ſhould be diſmiſſed, - and the order 
therein complained of, affirmed. 


And it appearing by the anſwer of 1/aac Fernandes de Sylva | 


put in to the appellant's bill, that he had groſsly miſbehaved 
himſelf in the buſineſs of a broker, in not keeping books of 
the contracts made by him, purſuant to the act of 7th Geo. II. 
cap. 8. It was ORDERED, that it ſhould be recommended to 
the court of the Lord Mayor and Aldermen of the city of Lon- 
don, to cauſe the bond given by him for performance of his duty 
as a broker, to be put in ſuit againſt him for his miſbehaviour ; 
and further to cenſure him for the ſame, as they were enabled 
and 


OrDen 
affirmed. 
Jour. vol. 30. 
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and ought to do, conſiſtently with law and, juſtice. And it was 
ORDERED, that a copy of this order ſhould be ſent to the Lord 
Mayor of the win of London, | 


Iſaac Eſpinaſſe, Eſq; and Mary his * 
and Richard E/pinaſſe their ſon, an Appoints 


infant, == 


and others, r 1 | Reſpondents 
2d February, * 


\ HIS ſuit was grounded on the Iriſb Popery laws, which 
have been repeatedly ſtated in the courſe of theſe reports; 


and the facts on which the preſent. queſtion arole were 'as 
follow : 


Has F Wen a Papiſt, and his anceſtors before him, 


were poſſeſſed of the lands called Kill of the Grange, containing 


158 acres, in the county of Dublin, by ſucceſſive leaſes from the 
dean and chapter of Chriſ church, for the term of 21 years each, 
at the yearly rent of 40 J. which leaſes were cuſtomarily renewed 
at the end of the firſt ſeven years, on payment of a ſine of about 
two years rent. 


The laſt rene wal to this family, was on the 27th of May 1723. 
when the leaſe was taken in the names of Margery Nangle alias 
Fitz- Simons, widow, and Raymond Fitz- Simons, for 21 years 
from the firſt of that month, at the rent of 40 /. per ann. and 


afterwards became veſted in Raymond, Py ſurvivorſhip. 


In the year 1725, one * Edwards, a Proteſtant diſco- 
verer, filed his bill in the Court of Exchequer in Ireland, againſt 
Raymond Fitz-Simons, grounded on the Popery acts, to be de- 
creed the benefit of this leaſe, upon an allegation that the 40 J. 


per 
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per ann. reſerved rent, was leſs than two thirds of the improved 
yearly value of the lands, at the time of making the leaſe. 


Fitz-Simons, hy his anſwer, denied that the reſerved rent of 
40 J. was leſs than two thirds of the real value, at the time of 
making the demiſe; and from that time, no proceedings were had 
in the cauſe for near four years. 


In the interval, Raymond Fitz- Simons ſold his intereſt in the 
leaſe to William Eſpinaſſe, a Proteſtant ; but the particular time, 
manner, or preciſe terms of Eſþizafſe's purchaſe did not, at the 
diſtance of above thirty years from thg original tranſaction, ap- 
pear. The moſt natural and obvious, and therefore the moſt 
probable method of effecting the transfer, was by an immediate 

- ſurrender of the ſubſiſting leaſe, which was renewable at ſhort 
periods, on payment of a fine, and taking a renewal in the pur- 
chaſor's name; and in order to ſuch ſurrender and renewal, ſome 
previous aſſignment muft have been made, by indorſement or 
otherwiſe, to veſt the intereſt in Eſpinaſſe. Thus much however 
appeared, that William Eſpinaſſe, as proprietor of the leaſe, ap- 
plied to the Chapter by memorial in his own name, for a renew- 
al, and that the Chapter, by their act of the 15th of May 1730, 
agreed, on ſuch his memorial, to renew a leaſe to him by name, 
of the lands in queſtion, for 21 years, 'from the 25th March pre- 
ceding, at 40 J. per ann. being the former rent; that a leaſe was 


accordingly made out to him in his own name, and ſealed on the 


25th of the ſame month, dated as on the 25th of March pre- 
ceding, “ in conſideration of the ſurrender of a former leaſe of 
the thereby demiſed premiſes unto Margery Nangle, alias Fitz- 
Simons, widow, and Raymond Fitz-Stmons of the city of Dub- 


ed: The tenants covenants, which were many, ran wholly in the 
name of Eſpinaſſe, who paid the renewal fine, Fitz-Simons's 
name being only once mentioned in the leaſe, upon reference to 
the ſurrender, and not at all taken notice of in the Chapter 
minute. | 

As the leaſe in 1723 muſt have been delivered up to the church 
at the time of this renewal, it was hoped a production thereof 
would at'the ſame time have brought to light the aſſignment and 


furrender, as indorſed upon or otherwiſe accompanying it; but 
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„in, merchant,” and of the rents and covenants therein reſerv- 
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—A— ſearch having been made at the church, they all appeared to have 
176 
cya 


been loſt or miſlaid from neglect, as wiitings of no conſequence, 
after repeated renewals in the name of the new leſſee and his 


deſcendants; nor were any veſtiges of the tranſaction remaining 


with the church. 


By an act made in Ireland, roth and 11th Car. I. cap. 3. for 
the preſervation of the inheritance of lands belonging to the 
church, all future eccleſiaſtical leaſes are made void, except 
leaſes for 21 years, of lands whereof there ſhall be no other 
leaſe or eſtate then in being, which ſhall not determine within 
a year ; ſo that previous to the granting of this new leaſe, the 
legal aſſignment and ſurrender of the former leaſe (of which ſo 
many years were then to run) muſt have appeared to the ſatiſ- 
faction of the church, nor would Eſpinaſſe have accepted a new 
leaſe which muſt have been void, if the former had ſubſiſted. 


The actual purchaſe of Eſbinaſſe for a conſideration of 450 J. 


paid! in money, and an under leaſe, were admitted; but the re- 


ſpondents, in order to induce a ſuſpicion upon the tranſaction as 
_ colourable, and a truſt only for Fitæ-Simons, p etended that the 
| eſtate was ſold at an undervalue, as being then font 1600 J. and 
upwards: That Fitz- Simons, notwithſtanding the ſale, ſtill con- 
tinued in poſſeſſion; and for that purpoſe the following receipt 
of 27th May 1730, ſigned by William Eſpinaſſe, was produced, 
vi. Received from Mr. Raymond Fitz-Simons, 11 I. 125. 5d. 
<< being the remainder in full for a quarter's rent due the 24th 
* of June next, for his holding called K// of Grange. I ſay, 
received the 27th day of May 1730.” But this receipt was 


written evidence of a ſubſtantial title in B/þ:znaſſe, and of an un- 


der leaſe by him to Fitz-Simons, at a yearly reſerved rent; and 
proved, that Fitg-Simons held the poſſeſſion as his tenant, not 
that he was Fitz- Simons's truſtee. 


Edwards having amended his bill, and-Fitz-Simons again an- 
Iwered, witneſſes were examined on both ſides, and on the 6th 


of July 1732, the cauſe was heard; when there appearing "REA 


contrariety of evidence, an iſſue was directed, to try what was the 
full improved yearly value of the lands for the term of 21 years, 
to commence from the 27th of May 172 3. to be ſet to a ſolvent 
tenant. Upon this iſſue two trials were had, one in 1732, and 

the 
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the other in 173 33 the verdi& in the former finding the value 
to be 40 J. and in the latter 57 J. 105. ſo that both verdicts be- 


ing alike unfavourable to the diſcoverer, that ſuit came to an 


end; whereby it was determined, and never afterwards contro- 
verted, that the leaſe of 1723, which had been aſſigned to Wil- 
liam Eſpinaſſs, was not diſcoverable, nor affected by the Popery 
acts. N 

Seven years of the leaſe being run, Eſpinaſſe, on the 26th of 
March 1737, again applied in his own name, and the church 
agreed to renew the leaſe to him for 21 years from the 25th, at 
the uſual rent of 40 J. per ann. which new leaſe was made 
in conſideration of the ſurrender of the former, Efpinaſſe pay- 
ing a fine of 80 J. And as meſne landlord, he made a deri- 
vative leaſe to Raymond Fitz- Simons of the whole lands, for 
the term of 19 years, from the 25th of March 1738, at the 
yearly rent of 83/. 12s. But it is alledged, that on the ſame day, 
Milliam Eſpinaſſe executed a bond to Fitz-Simons, in the penalty 
of 600 J. conditioned for the payment of 300 J. on the 25th of 
May 1757» the day on which the under leaſe to Fitz-Simons was 
toexpire; and that on this bond was the following indorſement, 
figned by Fjtz-Simons only, but whether with the privityof 
Eſpinaſſe or not, did not appear, vig. I Raymond Fitz-Simons 
do oblige myſelf, my executors and adminiſtrators, not to call 
*in the contents of the within bond, if the within named William 
«« F/þinaſſe, Ris executors or adminiſtrators, do not ſell or in- 


«« cumber the lands of Kill of the (Franges or otherwiſe diſpoſe 


6s * of the intereſt therein,” 


Raymond Fitz-Simons conſtantly paid the rent reſerved by this 
leaſe, during his life. And on the 13th of November 1740, 
William Efpinaſſe died inteſtate, leaving the appellant 1/aac, and 


ſeveral other children; and Jabella his wife adminiſtered to him, 


who, on the iſt of December 1743, when the firſt ſeven years of 
the leaſe were nearly expired, applied for and obtained a renewal 
in her own name for 21 years, from the Michaelmas preceding, 
at the former rent of 40 J. per ann. but with the addition of 
ſixpence per pound receiver's fees, or twenty ſhillings per ann. 


increaſed rent, which had not been reſerved by any of the former 


leaſes ; and the renewed leaſe was accordingly made Hut to her, 
as adminiſtratrix of her huſband. 


Soon 
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Soon after this Tenewat, Raymond Fitz-Simons applied to the 


— adminiſtratrix for a like renewal itt under leafe, upon a pre- 


tence of ſome parol agreement between him and Wilham Epi- 
naſſe, his former leſſor, to that purpoſe ; but the adminiſtratix 


denied the agreement, and peremptorily refuſed the renewal, 


which Raymond Fitz-Simons acquieſced under till his death in 
17443 Without even producing the bond and its indorſement, 
which, though unknown to the adminiftratrix, were all the 
time in his own cuſtody, and proved him fully ſenfible of the 
only uſe they were intended for, v/z. to protect his then ſubfiſt= 
ing leaſe, but not to create a general right of renewal in him. 


1 
* 


Thomas Fitz-Simons, his ſon and adminiſtrator, met with the 
ſame refuſal from the adminiſtratrix, and from the fame con- 
viction acquieſced under it till his death in 1748; as did after 
him, the reſpondent Chriftopher Fitz-Simons, who having admi- 
niſtered to Raymond, the original under tenant, and poſſeſſed the 
lands under the leaſe from Eſpinaſſe, met with as peremptory a 
refuſal from the adminiſtratrix to renew, as * father and bro- 


* had done. | 


But notwithſtanding theſe repeated refuſals, both father and 
ſons continued paying her their rent, and never mentioned ei- 
ther the bond or indorſement, nor ſet up the leaſt pretence of 
right to the original leaſe, by way of truſt or otherwiſe. 


On the 11th of May 1749, 1/abella Eſpinaſſe again renewed 
her leaſe with the church, for 21 years, at the laſt rent of 40 J. 
per ann. and ſixpence in the pound receiver's fees. 

Chriftopher Fitz-Simons, convinced at length that he had no 
right to a farther renewal, and having loſt all hopes of obtaining 
one, on the 28th of Fanuary 1750, aſſigned his intereſt in the 
under leaſe, which had then ſeven years to run, to the other re- 
W Lowe, for 350 J. 3 

This affignment however, was but a prelude to a new attempt 
for obtaining obliquely, what he could not get directly; and 
with this view, the notion of a conſtructive truſt in the original 
leaſe was ſet up, and as if that leaſe had been diſcoverable under 
the Popery laws, though there had been two verdicts, and a judg- 

* ent 
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ment to the contrary, he borrowed the name of the other reſpon- 
dent Lowe (being himſelf a Papiſt) for the purpoſe of inſtituting — 
a ſuit, to get the leaſe adjudged nominally to Lowe, as a Proteſt- 
ant diſcoverer, but really in truſt for himſelf, But Chriftopher 
Fitz-Simons did not think proper to proceed at firft in the name 
of Lowe; and therefore, in Hilary Term 1750, a bill was filed 
in the Court of Chancery in Ireland, in the name of one Mat- 
them Smith, as a Proteſtant diſcoverer, againſt Chriſtopher Fitz- 
Simons, Jabella Eſpinaſſe, and Richard Matthew ànd Ann Farrell; 
charging, that the dean and chapter, of Chrift church, Dublin, 
being in and before 1738 ſeiſed of the lands in queſtion, leaſed 
the ſame to Raymond Fitz-Simons ; and that he, upon the diſco- 
very bill brought by Edwards, ſurfendered in favour of Eppi- 
naſſe, in whoſe name a new leaſe had been made, but in truſt for 
Raymond Fitz-Simons, at leſs than two thirds of the yearly value; 
and praying to be deerced to the benefit of the ſaid leaſe, and the 
ſeveral renewals thereon, with an account of rents and profits, 


Iſabella Eſpinaſſe, by her anſwer, inſiſted on her huſband's 
being a bona fide purchaſor for his own benefit, and denied any 1 


truſt for Fitæ- Simons. 
| n 


On the 4th of Fuly 1752, a deed was executed between Ja- 

bella Eſpinaſſe, as the widow and adminiſtratrix of her deceaſed 

huſband, the appellant Jaac her eldeſt ſon, and her two younger 

children, William and Francis Eſpinaſſe ; whereby, after reciting 

her marriage articles, and the proviſion thereby ſtipulated for 

her and her children, after her huſband's death ; that the chil- 

dren had all attained 21, and that ſhe had furniſhed them with WW 

a juſt account of her huſband's aſſets; it was agreed, and ſhe 

accordingly, in conſideration of three ſeveral ſums, making 

together 1600 J. paid by the appellant 1/aac to her and the young- 

er children, and of an annuity of 20/. by him granted to her for 
life, aſſigned to the appellant, abſolutely and in the moſt general 8 

and comprehenſive terms, all the real and perſonal eſtate whatſo- ? 

ever of her deceaſed huſband, including therein the leaſe in 

queſtion. | | 


Tſabella Eſpinaſſe having afterwards married Thomas Colly, the | 
bill filed in the name of Smith was amended, and Colly, to- "- 
Vol. VI. | F | | | gether | | | 
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gether with the appellant Iſaac and the other children, were 


made patties. | 
* 


On the 12th of Auguſt 1754, a new leaſe of theſe lands for 
21 years, was made to the appellant Iſaac, who, by ſettlement 
upon his marriage with the appellant Mary, then Mary Ma- 
gennis, and in conſideration of her portion of 2000 J. aſſigned 
the leaſehold premiſes to Alexander Mac Auley and Alexander 
Hamilton, Eſqrs. in truſt to renew from time to time, and 
upon further truſt for the appellant 1/aac for life, and after his 
death, for the farther ſecuring an annuity of 200 J. to the appel- 
lant Mary for her life, and the portions of their younger child- 
ren, and ſubject thereto, in truſt for the firſt and other ſons and 
daughters. This ſettlement was immediately regiſtered, and 
there was ifſue of the marriage, the appellant Richard only, who 
under the ſettlement was a purchaſor for valuable conſideration, 
and without notice, of a reverſionary intereſt in the premiſes, ex- 
pectant on the death of his father. 


The appellant Tſuac, by his anſwer to Smith's bill, alſo denied 
the pretended truſt. Both anſwers were replied to, and witneſ- 
ſes examined, but the depoſitions were never publiſhed, nor was 
any further progreſs made in that cauſe. 8 


At laſt, in the yedr 1757, being 27 years after the original 
tranſaction between Raymond Fitz- Simons and William Eſpinaſſe, 
and long after they and all the parties thereto were in their graves, 
a bill was brought in the Court of Exchequer i in Treland, in the 
name of the reſpondent Lowe, againſt the appellants and the truſ- 
tees in their marriage ſettlement, and againſt Chriftopher Fitz- 
Simons and others; charging, that the dean and chapter had, for 
upwards of 100 years, leaſed the pMmiſes in queſtion to Ray- 
mond Fitz-Simons for 21 years, at 40 J. ſterling per ann. rent, 
renewable every ſeven years, on payment of a fine of 84 J. 145. 
and ſtating Edwards's bill in 1725, the verdicts and judgments 
againſt him, and that he afterwards diſmiſſed his bill; but that 
Fitz- Simons, being apprehenſive of ſome future diſcoverer, agreed, 
by the advice of one Richard Matthews, to make a colourable 
ſale of his intereſt in the ſubſiſting leaſe to William Eſpinaſſe, 
as for 1050/. ſterling; that it was concerted that E/Zinaſſe 
ſhould advance, and that he did advance 450 J. to Fitz-Simons, 
for which he was to be paid intereſt at 7/. per cent. amountin g 


to 


— i 
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to 31 J. 105. per ann. to be ſecured in the rent of an under leaſe 
which he agreed to make, and made accordingly to Fitz-Simons. 
That the 450 J. as appeared by a paper of Fita-Simons's hand- 
writing, in the plaintiff's cuſtody, was made up of the following 
particulars, v2. 368 J. 76. 7d. paid by Eſpinaſſe to Fitz- Simons, 
70 J. paid by hitn as a fine on the renewal of the leaſe in his own 
name, and 114, 125. 5 d. allowed to Eſpinaſſe for Fitz-Simons's 
part of a quarter's rent, from iſt May 1730, to 24th June fol- 
lowing, the rent on both leaſes commencing the March pre- 
ceding. That Efpinaſſe, to compleat the conſideration for the 
- purchaſe, executed his bond and warrant to Fitz-Simons, in the 
penalty of 1200 J. for payment of 600 J. in the year 1730, and 
at the ſame time gave him the receipt of 27th May 1730, before 
ſtated, And 'as a further evidence of the ſuppoſed truſt, the 
bill ſtated, that Fitz- Simons paid the following ſums for the re- 
newal of the leaſe to Eſpinafſe, viz. the fees of the leaſe, 4 /. 
for a map of the lands, 75s. 6 d. to the ſervants of the church, 
2 5. 8. d. to Mr. Richard Baldwyn, clerk, 18 5. 6 d. ſpent after 
the leaſe was made, 2/. 45. 2 d. in all, 5/. 155. 6d. beſides 
1/7. 35. to one Counſellor Plunkett, for drawing the draft of the 
leaſe to Eſpinaſſe, and 18 s. 4d. to Joſeph Crump, for the draft 
of the leaſe from Eſpinaſſe to Fitz-Simons. That Eſpinaſſe's bond 
was depoſited with Ambroſe Farrel, and Fitz-Simons, by indorſe- 
ment, agreed not to call in the bond, unleſs Eſpinaſſe ſhould diſ- 
poſe of the leaſe, which was intended to have the double effect 


of ſecuring Eſpinaſſe from having the bond put in ſuit againſt 


him, contrary to the truſt, and of ſecuring F:tz- Simons againſt 
any aſſignment of the leaſe by Eſpinaſſe, to any perſon not having 
notice of the truſt. That Fitz-Simons at the ſame time, perfect- 
"ed a bond and warrant to Efþinaſſe for the 450/. That Fitz- 
Simons, from 1730 to 1738, held the premiſes under the leaſe 
from Eſpinaſſe, who in 1730 renewed in his own name for 21 
years, from 25th March 1730, and made the colourable under- 
leaſe to Fitz-Simons for 19 years; and that Fitz- Simons con- 


ſlantly paid Eſpinaſſe, quarterly, the rent payable by Eſpinaſje, 


which was 40 J. a year, and intereſt of the 450/. and 3s. 6 d. 
every quarter, which was left in E/pihaſſe's hands, to make up the 
fine of 84 J. 145. payable for renewal at the end of every ſeven 
years. That in 1738, he, at the deſire of Fitz-Simons, renewed 
the leaſe with the church; and made a new leaſe for 19 years to 
Fitz-Simons, at the rate of 83 J. 12 5. payable quarterly, by which 


he 


1764. 


— — — 4 — 
” OLE — - = 
3 2 : , 
P — 27 2 ü — 


20 


Caſes in Parliament. 


- he reſerved the rent of 40 J. payable to the church, intereſt 
1764. | | 
ws money of 31 J. 10s. and the quarterly ſum of 3s. 64. to make up 


the 84 J. 145. payable every ſeven years on renewal. That ſuch 
method diſguiſed Fitz-Simons's intereſt, and concealed it from diſ- 
covery, and Fitz-Simons conſtantly paid the rent to E/pinaſſe, till 
his death in 1740, and afterwards to his adminiſtratrix, to 
whom Chriſtopher Fitz-Simons was ſeat after the death of E/- 


pinaſſe, when ſhe confeſſed ſhe knew the tranſaction relative to 


the leaſe, and that it was taken for the benefit of Raymond Fitz- 
Simons; and that if he had any diffidence, ſhe was willing to 
put the affairs in ſuch hands as he ſhould think proper; and 
that ſhe ſome time afterwards told CHriſtopber Fitz-Simons, (he 
was then about renewing the leaſe, and that ſeveral others were 
treating about it, and defired him to apprize Raymond not to 
ſpeak a word about it, for that ſhe expected to get the renewal for 
leſs than he imagined.” That when Efpinaſſe, on the 16th of 
January 1738, executed a leaſe to Fitz-Simons, he complained it 
was hard his bond and warrant for 1200 J. ſhould ſtand out againſt 
him; upon which Fitz- Simons conſented he ſhould take them 
up, and execute a new bond in the penalty of 600 /. without 
warrant, conditioned for payment of 300 J. on 25th March 17573 
and purſuant to theopinion of counſel, cauſed the ſame indorſe- 
ment to be made on that, as was on the former bond, and then 
figned it, and it was delivered to Ambroſe Farrel, that Fitz- 
Simons ſhould not have it in his power to put it in ſuit, unleſs 
Eſpinaſſe ſhould, by ſale of the leaſe or intereſt in the lands, 
or otherwiſe, attempt to deprive him of the truſt; and Farrel. 
certified, that it was lodged with him at their inſtance purſuant 
to the agreement. That both bonds were. atteſted by the ſame 
witneſſes, and no intereſt was ever paid on the laſt, which lay 
many years in Farrell's hands, and then came to his repreſenta- 
tives. That by agreement, E/pinaſſe and his repreſentatives were 
every ſeven years to renew with the dean and chapter, and as 
often as they renewed were to make an under leaſe to Fitz- 
Simons and his repreſentatives, on the terms aforeſaid; and 
Eſpinaſſe was at liberty to call in the 450 J. and on payment 
thereof, Fitz-Simons's rent was to be lowered by as much as the 
intereſt at 7 J. per cent. That the adminiſtratrix, 1/abella E, 


pinaſſe, in Fanuary 1743, renewed the leaſe for 21 years, and 
gave it Fitz-Simons to get one drawn to himſelf, which he did; 
but the execution was deferred, and he died, leaving Thomas 


Az 
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Fitz- Simons, his eldeſt ſon, his executor and reſiduaty legatee, 


who, on the 24th of April 1744, paid 1/abella Eſpinaſſe 201. 18 5. 
for a quarter's rent due 25th March preceding ; and then defired 


her to renew to him according to the agreement, which ſhe re- 


ſuſed, and referred the matter to her nephew and attorney John 
Stirling, who declared the purchaſe was a truſt, and adviſed her 
to renew. That Raymond Fitz-Simons paid William Eſpinaſſe 
the intereſt of 450 J. as aforeſaid, which he would not have 
done, had not the ſale and the ſeveral renewals been intended to 


be a truſt for him, who was a Papiſt ; nor would he have ſold 
his intereſt at ſo great an undervalue, nor have taken a bond 
payable 1 in 1757 for one half of the ſum for which the firſt bond 
was given, nor would Eſpinaſſe have run any riſque by making 
a real purchaſe of the leaſe, as he knew he muſt loſe the benefit 
of his purchaſe if Edwards prevailed on his bill, had not the ſale 
been colourable, and all the ſecurities and tranſactions a contriv- 
ance to elude the Popery acts. That all the Fitz-Simons's were 
Papiſts, and the reſpondent Chriftopher, as repreſentative 4 his 


father and brother, claimed the benefit of the ſeveral leaſes and | 


renewals. That the lands were in 1730 worth upwards of 80 /, 
a year, and ſince conſiderably more ; and the laſt renewal was 
obtained at the uſual rent of 40 J. a year, which being leſs than 
two thirds of the yearly improved value, and being in truſt for the 


reſpondent Chriſtopher, a Papiſt, the plaintiff, as the firſt Proteſt- 


ant diſcoverer, was entitled to the benefit of the pretended pur- 
chaſe, and of the ſeveral leaſes and renewals made in conſequence 
thereof, and to all other eſtates and intereſts in the premiſes 
taken contrary to the intent of the Popery acts; the rather as 
the pretended purchaſe was made pending Edwards's ſuit, and 
when it was at iſſue, which was notice on record to Eſpinaſſe, 
and as all renewals after the purchaſe muſt purſue the nature of 
the leaſe, being grafted thereon. The bill alſo charged, that 
before the aſſignment to the appellant 1/aac, all the family had 
notice of the ſuppoſed truſt, and that their intereſt was a ſecu- 
rity only for the 450 J. and that the laſt leaſe was worth 1100 /. 


to be ſold. That the bill filed in 1750, in Smith's name, was, 


by writing executed by Smith, declared a truſt for Thomas Wright, 


an attorney employed by the plaintiff to file it; and that right 


executed an inſtrument, by which he aſſigned his intereſt to the 
plaintiff, which was regiſtered 5th Auguſt 1754 ; and that Smith's 
cauſe proceeded to iſſue, but that publication never paſſed, as he 
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the reſpondent was not able to find Smith the plaintiff, or whe- 
ther he was a Proteſtant. And therefore the bill prayed, that the 
plaintiff, as the firſt Proteſtant diſcoverer, might be decreed to 
the benefit of ſuch leaſe then in being of the premiſes, made by the 
dean and chapter to any of the defendants, upon any truſt ex- 
prefſed or implied for Raymond, Thomas, or Chriftopher Fitz- 
Simons ; that he might enjoy the premiſes during the remainder 
of the term therein contained, and that ſuch of the defendants 
as had received the rents and profits .fince the filing of Smith's 
bill, might account with the plaintiff for the ſame, or ſo much 
thereof as he was entitled to. 


The appellants and their truſtees, by their an ; made the 
ſame caſe as before ſtated, and inſiſted upon the m ſettle- 


ment of 1754; and that there was iſſue of the marriage a fon, 
- the appellant Richard, who was a purchaſor of a reverſionary in- 
tereſt in the premiſes, for a valuable conſideration, without no- 
tice ; and that the purchaſe made by Eſpmaſſe from Fitz- Simons 
was a real purchaſe, and that none of the ſecurities and tranſac- 
tions between them were contrived to elude a diſcovery on the 
Popery acts. | -R 


An anſwer was alſo put in for Chry Jhopher Fitz-Simons, admit- 
ting (in conſequence of the colluſion between him and the other 
reſpondent Lowe) every charge in the bill. 


The cauſe proceeded to iſſue, and many witneſſes were exa- 
mined. For the reſpondent Lowe were produced and proved 
as exhibits, William Eſpinaſſe's receipt, dated 27th May 1730; 
the under-leaſe to Fitz-Simons in 1738; and the bond of that 
date, with the indorſement thereon, which had been furniſhed 
him by the other reſpondent Fitz-Simons, and which had been 
all along i in the power of him and his family, particularly from 

"the firſt refuſal of the renewal in 1743; and, no other written 
E evidence, except the ſuppoſed caſe and opinion mentioned i in the 
| pleadings, which was rejected by the Court. | 


But to ſuppiy this defect of evidence, he very irregularly exa- 
mined Chriſtopher Fitz- Simons, the Papiſt, his ſuppoſed vendor, 
and others, to prove that William Ejpinaſſe and Jabella his wi- 
dow, had ſeverally by parol confeſſed the truſt, though ſhe had 


by 


/ 
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by her anſwer poſitively ſworn the contrary ; and the witneſſes — 
gave their information and belief to moſt of the charges in the *. 


— 0 | 
bill from 1730, though not parties in the tranſaction; and 
«though Chriftopher Fitz- Simons was, in 1730, but five years old, | | 
being only thirty three at the time of his examination, in Auguſt SD | 
275%: | | . | 


The appellants objected at the hearing, to this attempt of 
proving a truſt by parol, and taking away the force of theit 
written evidence of a ſubſtantial title, ariſing from the receipt 
of 27th May 1730, and the leaſe made by William Eſpinaſſe to 
and accepted by Fitz-S:mons; but the objection was over-raled. 


The appellants examined T1/abe//a Efpinaſſe and her younget 
children, to encounter the reſpondents evidence, but the Court 
rejected them; and the ſappoſed truſt not having been fet up, 
or pretended, till after all che parties and witneſſes to the tranſ- 
action in 4730 Were dead, and above 20 years after that trant- 
action, the appellants could not make any proof of the payment 
of. the conſideration money, farther than the admiſſion in the 
reſpondent's bill, of the payment of the 450 J. nor of the original 
agreement, but relied on their length of poſſeſſion as evidence 
of a title. And on the other hand, no proof was made by the 
reſpondent of the agreement in 4730, to pay the 1050 J. or 
of the firſt bond for 600 J. er of the manner of payment of the 
4504. or of the computation by which the rent to be reſerved 
on the leaſe to Fitz-Simons was aſcertained, as alledged by the 
bill, or by whom the leaſe in 1723 was ſurrendered, or the re- 
newal fine paid, or any new proof that that leaſe, by reaſon of 
the value at the time of making thereof, was diſcoverable (fave, 
the preſumption, or rather proof to the contrary, ariſing from 
the concurrent verdicts in Edwards's favour) nor any proof that 


the leaſe · and bond in 17 38, were' in conſequence of the apree- 
ment in 1730. : 


The canto was ſeveral days in hearing before the Court of 8 
Exchequer in Ireland, in the months of May, June and Novem- 

ber 1761 ; and, after time taken to conſider, the Chief Baron, on 

the roth of February 1762, delivered the judgment of the Court; 

by which they decreed the reſpondent Lowe, as the firſt real 

Froteſtant. diſcoveter, wit the true intent and meaning of the 


5 , .  deveral 
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1 2 ſeveral acts of parliament made in Ireland for preventing the 
1764. 
Coy nm 


farther: growth of Popery, to the benefit of the leaſe.of the lands 
in queſtion, made by the dean and chapter of Chriſt church to 
William Eſpinaſſe, on the 25th bf March 1729, and alſo to the 
benefit of the ſeveral renewals thereof, made by the dean and 

5 to the ſaid William Eſpinaſſe, the defendant 1/abella E/- 


chapt 
at; and to the appellant I/aac Eſpmaſſe reſpectively, fince 


the ſaid 25th of March 1729; and to the rents and profits of 
the ſaid demiſed premiſes, from the 8th of February 1757, be- 
ing the time of filing the original bill. And it was referred 
to the remembrancer, to ſtate an account of the rents of the pre- 
miſes received by Jabella and the appellant Jaa reſpectively, 
from the ſaid 8th of February 1757, and alſo of what ſums of 


money were paid by them reſpectively, on each of the renewals 


to them made ſince the ſaid 8th of February 1757, for fines and 
charges attending ſuch renewals. And in caſe the ſaid fines and 
charges exceeded the rent from the ſaid 8th of February 1757, 
the remembrancer was to allow intereſt for ſuch exceedings at 
61. per cent. per annum; with liberty to the remembrancer to 
report any thing ſpecially; on return of whoſe report, ſuch fur- 
ther order ſhould be made as would be fit, 


From this decree the appellants. appealed, and 6 this be- 


A. Forteſter. half it was ſaid, that the principles on which it was founded, 


were iſt, That the original agreement between William Eſpinaſſe 
and Raymond Fitæ- Simons, which was not produced, muſt be 
preſumed to be in the power of the appellants; and that the 
leaſe to Eſpinaſſe in 1730, purporting to be made upon a ſurren- 
der of Fitz-Simons's leaſe, for which no conſideration appeared 
to have been paid by E/þinaſſe, muſt therefore carry a reſulting 
truſt. 2d, That the indorſement on the bond of 1738, reſtrain- 
ing Eſpinaſſe from alienation, proved him not. to be owner of 
the leaſehold premiſes. | And zd, that the appellants not pro- 


| ducing an account of Efpmaſſe's aſſets, made up by his admini- 


ſtratrix, in conſequence of which the appellant T/aac purchaſed 
the leaſe, ſhewed that no mention was, made therein of theſe 
lands, as not being any part of his fortune. 21 


1 


But to theſe objections it was anſwered, that the original agree- 
ment, if importing to be for the benefit of, Raymond Fitz-Simons, 
muſt be preſumed to be not ſingly in Eſpinaſſè the truſtee's power, 
: | but 
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but that a counterpart of it was in the cuſtody of F:tz-Smons 
the ceftui que truſt; from whom. it would certainly have come to 
the reſpondent Chriftopher, and would have been by him deli- 
vered to the. other reſpondent Lowe, among the many materials 
with which he furniſhed him. That the ſum of 450/. was the 
price agreed for and paid, which, with. the ſub-leaſe to Ray- 


able to daily moleſtation by a Proteſtant diſcoverer, while in his 
hands. That the preſumption ariſing from the indorſement on 
the bond; was repelled by the written receipt of the 27th of May 
1730, Which proved Fitz-Simons to have been tenant to E/þi- 
naſſe; and every ſuſpicion ariſing from a reſtraint of alienation 
in the owner, vaniſhed by attending to the intent, which was 
as far as poſſible to ſecure Fitz-Smons, by this derivative leaſe, 
againſt any act of Eſpinaſſe, whoſe aſſignee might have endea- 
voured to wreſt it out of his hands under the Popery acts; be- 
ſides, this reſtraint of alienation was confined to 19 years, the 
term of Fitz-Simons's leaſe. And as to the ſuppoſition of the 
leaſe not being conſidered as part of Eſpinaſſè's aſſets, in the aſ- 
ſignment made by his adminiſtratrix in 1752, to the appellant 
Jſaac, the argument turned juſt the contrary way; by his ſet- 
tling this very identical leaſe, to which he could have no right 
but as part of his father's aſſets, upon his marriage in 1754. 


It was further urged on behalf of the appellants, that after ſo 
long an undiſturbed poſſeſſion by their father and family, ſup- 
ported by Fitz-Simons's accepting a derivative leaſe, conſtant 
payment of the rent thereby reſerved, and receiving the pur- 

chaſe money; no parol evidence of a truſt ought to have been 


mond, was a ſufficient conſideration for an intereſt that was li- 


admitted. © That conſtructive truſts, or truſts reſulting by im- 


perjuries, which is law in J1rc/and, as well as in England; 
but they ariſe from the apparent nature of the tranſaction : | 
Whereas no ſuch thing appeared in the preſent caſe, without 
the help of extrinſic parol evidence, which is abſolutely prohi- 


plication, are certainly not within the ſtatute of frauds and! 


a” 


bited by the ſtatute of frauds, and the prohibition has been con- 
ſtantly held in England, to extend to truſts avoided by laws poſ- 
terior to that act, which muſt appear by ſome writing. The 
introduction of it therefore in this caſe, upon any ſuppoſed 
peculiarity in the Popery acts, was totally unwarrantable. But 
even allowing this evidence its utmoſt extent, the appellants. 

Vor. VI. : - | could 


2 


„ — —ͤ— 


7 


C. Vorke. 
J. Madocks. 


any, was of a leaſe long ſince determined; whereas the preſent 
leaſe was made to a Proteſtant, and confeſſedly for his own be- 


render of the leaſe by Fitz-Simons on the 25th of March 1729, 


. 
. . 
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could not be thereby affected: For the truſt for the Papiſt, if 


nefit. Nor could the uſual doctrine, a renewed leaſe being 
but an ingraftment upon the old one, and applicable to the 
ſame uſes, help the reſpondent ; the maxim being calculated 
only to ſupport the ancient right of renewal in the-farſt leſſee , 
but Raymond Fitz-Simons being a Papiſt, had no right of re- 
newal; . and the applying it here would tend only to the creat- 
ing a forfeiture, contrary to the ſtanding rule of equity, and 
contrary indeed to the very drift of theſe Popery acts; which 
never meant to ſtrip a Proteſtant purchaſor in favour of a diſ- 
coverer, who, as in this caſe, appeared to be himſelf but a truſ- 
tee for the Papiſt. That the appellants Mary and Richard had 
inſiſted upon their being purchaſors of this intereſt for a valuable 
conſideration, under the marriage ſettlement of 1754; and with- 
out notice of any other title; nor was there any proof to the 
contrary, but by a ſuppoſed conſtructive notice of the bill filed 
by Smith in 1750, which was a ſuit totally different from and un- 
connected with the preſent, and the dropping whereof about 
the time of the ſettlement, tended rather to explode than infuſe 
any notion of a truſt in the contracting parties, The decree 
however paid no regard to this, and had not even given the ap- 
pellants, who were total ſtrangers to the underſtanding between 
the then plaintiff and the preſent reſpondent, an opportunity 
of trying the point of notice. That though the payment of the 
4501. was admitted, and a ſtrong argument for implying a Gan 
raiſed from the ſmallneſs of the ſum ; yet no proviſion was made 
for repayment of the principal or intereſt, either of that ſum, 
or of the money paid for fines or renewals, previous to the 18th 
of February 1757. It was therefore hoped, that the decree 
would be reverſed, and the reſpondent Lowe's bill diſmiſſed. 


But in ſupport of the decree it was contended, that the ſur- 


in favour of Mr. Eſpinaſſe, and his permitting Fitz-Simons to 
continue in poſſeſſion, and take the profits of the lands to his 
own uſe, ſhewed that there was originally no intention of pur- 
chaſing the lands, but that ſuch ſurrender was made, and the 
lands thereupon taken in confidence, and for the ſole benefit of 
Fitz-Simons, That the leaſe afterwards made by E/pinaſſe to 

{22 Fitz 


i 
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Fitz-Simons, it a rent ſo greatly below the real value of the 1 


lands, was evidence of a continuance of the ſame confidence and 
truſt, accompanied with the further evidence ariſing from the ; 
bond and indorſement thereon. It was alſo clearly proved in 

the cauſe, that Z/pinafſe had frequently confeſſed his being a 
truſtee for Fitz-Simons, and his family; and that Mrs, Colly 

was informed of ſuch truſt, and promiſed to continue it. And 

as the lands were let by the Dean and Chapter at leſs than two 
thirds of the improved value, the leaſe from time to time re- 
newed at the ſame rent, in truſt for Filz- Simons and his repre- 
ſentatives, who were Papiſts; and Chriftopher Fitz- Simons who 

now ſtood in his father's place, being a Papiſt ; this caſe was 
within the words of the 8th of Queen Ann, and the reſpondent, 

as a Proteſtant diſcoyerer, was entitled to the benefit of ſuch truſt. 


As to the objection, that there was no written declaration of , 
the truſt; it was ſaid, that under the ſtatute Bth Ann, there 
was no occaſion for any declaration of truſt in writing, becauſe 
that ſtatute. requires only proof to be made of a truſt, or con- 
fidence for a Papiſt, and then the cafe came within the ſtatute ; | 
which proof could. not be confined to proof by a declaration of N 
truſt in writing, as ſuch a conſtruction would be a certain means 
of furniſhing an evaſion of the act, by the parties omitting to 
make any declaration of truſt in writing, upon purchaſes made 
for the benefit of Papiſts. And as to the other objection, that 
the appellant J/aac was a purchaſor under the marriage ſettle- 
ment of his father and mother, for valuable confideration, and 
without notice of the truſt; it was anſwered, that his father had 
notice of the truſt long before the ſettlement was made, by be- 
ing a party to Smith's bill; and that Mr. Magennis, the wife's 
father, had alſo notice of the truſt before the ſettlement ; and / 
that they being the contracting parties in the ſettlement, the 
appellant J/aac was bound by ſuch notics. | 


But after hearing counſel on this appeal, it was ORDERED Drcuzz 
and ADJUDGED, that the decree therein complained of ſhould _ 20. 
be reverſed ; and that the bill brought by the reſpondent Lowe P-465. 


in the Court of Exchequer in 1re/arng, ſhould be diſmiſſed. 


William 


in” 
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William Belchier, Eſq; and Aun I. romſide, 
Widow, Executor and Executrix of 


Edward Jronſide, Eſq; deceaſed, and ; Appellants. 


T homas Pierce, Executor of Rebecca 4 
Jarvis, Widow, deceaſed, 774 
Jobn Renforth, Eſq; — * Reſpondent. 


gth February 1764. | 


OHN BUT LER, an attorney at law, being ſeiſed in fee 


of a piece of ground, containing three acres, formerly two 


meadows, ſituate in the pariſh of St. Mary Magdalen, Bermondſey, 


in the county of Surry, together with ſeveral new built brick 


meſſuages erected thereon ; ſome time in February 1742, bor- 
rowed of James Pace a ſum of 600/. and to ſecure the repayment 
of the ſame, by indentures of leaſe and releaſe, dated the 27th 


and 28th of F ebruary, 1742, mortgaged the ſaid n. to 


Pace. 


d e 
due for the 600 J. and alſo 3004. in part of the principal; and 
he afterwards paid Pace all intereſt for the remaining 300 / up 


to the 28th of February, 1754. 


By leaſe and cleats, dated the 22d and 23d of October, 1. 


Butler mortgaged the ſame premiſes to Rebecca Jarvis and Robert 
Watſon, for ſecuring 500 J. and intereſt ;- and he at different 


times afterwards, paid off 2004. of this ſum. AE : 


John Butler afterwards, by . of leaſe and releaſe, 


dated the zoth of September, and iſt of Ocfober, 1747, mort- 


gaged the ſame premiſes to the appellant Belchier, and the ſaid 
Edward Ironſide, for ſecuring 800 J. and intereſt. : 


And by indenture dated the zoth of November 1751, he de- 


miſed the ſame premiſes to Mary Butcher, for gg years, for ſe- 
curing 1000 J. and intereſt; and afterwards, by another indenture, 


2 5 8 dated 
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Ante the 27th of June, 1752, he charged the ſame promiſes 
with the payment of. the further ſum of good. and .intereſt to 
the faid Mary Butcher. 


By other indentures of leaſe and releaſe, dated the roth and 
41th of October, 1752, Butler mortgaged the ſame premiſes to 
the reſpondent, for ſecuring 12004. and intereſt ; and on the fame 
.day, he-charged the premiſes with the payment-of a further ſum 
of 800/. and intereſt to the reſpondent; and delivered to him 
the compleat title deeds of the mortgaged premiſes. 


On the 14th of December 1755, Butler died; having made by 
will, dated the 4th of Fanzary 17 54, and thereby, after directing 


the payment of his juſt debts, he gave and deviſed the reſidue 


of all his real and perſonal eſtate to E/izabeth Butler, his wi- 


dow, her heirs, executors, adminiſtrators and aſſigns; and ap- 


pointed her ſole executrix of his will, and ſhe duly proved the 
ſame. 


Soon after the death of Butler, the reſpondent cauſed decla- 
rations in ejectment to be delivered to the leveral tenants in poſ- 
ſeſſion of the premiſes, in order to recover the poſſeſſion of the 
fame, and to pay and ſatisfy himſelf the principal and intereſt 
due on his reſpective mortgages.; whereupon the appellant Be- 
chier and the ſaid Edward Tronfide, on the 16th of March, 1756, 
filed their bill againſt the reſpondent and againſt Elizabeth But- 
ler, the widow and deviſee, and the ſaid James Pace, Thomas 
Pierce and Mary Butcber, ſtating, that Jahn Butler, in Septem- 
ber 1747, applied to the appellant Belchier and Mr. Ironfide, 


who were bankers and partners in London, to lend him 800. 


upon a mortgage of the aforeſaid premiſes, of which he pretended 


to be ſeiſed in fee, clear of all incumbrances, and of which he 


was in poſſeſſion and receipt of the rents and profits; and at 


the ſame time produced to them ſeveral parchments and writ- 


ings, which Were, as he pretended, the title deeds of the ſaid 
eſtate. That Butler, being an attorney in whom the appellant 
Belchier and Mr. Ironſide repoſed great confidence, and whom 
they had frequently employed in their Jaw buſineſs, they were 


prevailed on, and did actually, about the 11t of October 1747» : 


lend him 800. upon a mortgage of the ſaid premiſes, by in- 
dentures of leaſe and releaſe, dated. reſpectively the zoth of Sep- 
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30 Cales in Parliament. 
2 tember, and 1ſt of October 1747. That at the time of exe- 


Na ty ai cuting the ſaid mortgage, Mr. Ironjide took into his cuſtody all 

the deeds and writings which were produced by Butler, as the 

title deeds relating to the mortgaged premiſes, and which 

upon his affirmation and aſſurance, Tronſide believed to be the 

title deeds relating thereto. That Jronfide died in November 

1753» having made his will, and thereof appointed the appellants 

 Belchier and Tronfide executors, who duly proved the ſame. That 
on the 14th of December 1755, Butler died, having made his will 

to the effect before ſet forth. That ſoon after Butler's death, the 

appellants Belchier and Ironſide applied to the ſaid Elizabeth 

Butler, for payment of the principal and intereſt due to them on 

their mortgage, which ſhe refuſed to pay; and the appellants 

were informed, that Butler had mortgaged the ſaid premiſes to 

divers other perſons beſides them. They therefore prayed by 

their bill, that the defendants Pace, Pierce and Butcher, might 

ſeverally ſet forth their intereſt in the premiſes, together with 

their ſecurities, and how much was due thereon, and how their 

debts aroſe ; and that the reſpondent might ſet forth what inter- 

eſt he claimed therein; and that all the defendants might ſet 
forth, whether they had any, and what title deeds in their cuſ- 
| ! | tody; and that the mortgaged premiſes might be ſold, and the 
| . money thereby ariſing applied in payment of what was due to 
U the appellants, and the other creditors who had incumbrances 
fi | | thereon, ta their Juſt order ; and that the defendants might be 
: reſtrained by injunction from proceeding at law, for recovering 

"i EC poſſeſſion of the premiſes, and for general relief. 


— 
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9 The reſpondent by his anſwer, inſiſted upon his gioftgage for 
i | 12007. and the further charge of 800 J. and denied that at the 
| time of lending his money he had any notice whatſoever of the 
| mortagaze of the appellants, or any prior mortgage or incum- 
if brance made to them, or to any other perſon or perſons, of the 
|. ſaid premiſes; but that when he advanced the ſaid 1206 J. 
—_— and 8001. to Butler, he had reaſon to ſuppoſe, from the pro- 
| duction and delivery of the title deeds of the premiſes, and the 

= counterparts of the tenant's leaſes, and did believe that Butler 
had a clear title to and power to convey and mortgage the ſame, 
without being ſubject to any prior incumbrance. 


The 


( He 
Caſes in parilament. 
The defendant Elizabeth Butler by her anſwer, ſubmitted to 
the: Court, whether ſhe was not entitled to dower out of the 
mortgaged premiſes, 


The defendant James Pace, who was the firſt mortgagee, by 
his anſwer, ſtated his mortgage for 600 J. and intereſt, by inden- 
tures of leaſe and releaſe, dated the 27th and 28th of February 
17423; and ſaid that Butler, about the time of the execution of 
ſuch indentures, delivered to him ſeveral deeds or writings, which, 
as he believed, related to the title of the mortgaged premiſes ; 


but that Butler, on the 27th of Auguft, 1744, applied to him to 
ſee the title deeds and writings ſo left with him, and faithfully 
promiſed, that if the defendant would truft him with the ſame, 


he would ſhortly return them to him; that Butler being his at- 
torney, in whom he placed great confidence, and relying on his 
integrity and promiſe, he was prevailed on, and did, about the 
27th of Auguſt 1744, re-deliver all ſuch deeds and writings to 
Butler, except the indentures of the 27th and 28th of February 
1742; and Butler at the ſame time, by a writing under his hand, 
promiſed to return the ſame to him on demand; that he ſeveral 
times afterwards applied to Butler to re- deliver ſuch deeds, and 
Butler often promiſed that he would return the ſame to him, 
but never did. That Butler, on the 28th of February, 1754, 
paid him all intereſt then due for the 600 J. and alſo 3oo/. in 
part, ſo that the principal ſum of 300 J. only, with intereſt for 
the ſame, remained due to the defendant on his ſaid mortgage; 
and upon payment thereof, he ſubmitted to aſſign his mortgage to 
the appellant Belchier and the ſaid Edward in or as they 
ſhove direct. ; 


The appellant Pierce, as executor of Rebecta Jarvis, who ſur- 


vived the ſaid Robert Watſon, by his anſwer, inſiſted on the 
mortgage of the 22d and 23d of October, 1744, made to Jarvis 


and Watſon, and admitted that Butler paid off at different times 
2001. principal money, part of the ſaid 5oo/. And the defend- 
ant Butcher by her anſwer, inſiſted on her mortgage, and further 
charge; and ſaid, that ſhe relying on Butler as an honeſt man, 
took ſuch deeds as he put into her hands for her Erin 


The cauſe being at iſſue, and divers witneſſes being examined 
on both ſides, came on to be heard before the Lord Keeper Henley, 


ON 
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—— on the r1th of Fwy, 17 58; when it being odjected by the coun- 
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ſel for the reſpondent, that the appellant Beli bier was not be- 
fore the Court in his own right, but only as one of the execu- 
tors of Edward Ironfide ; his Lordſhip was pleaſed to order, that 
the cauſe ſhould ſtand over, with liberty for the appellants Bel 
chier and Tronfide to amend their bill. 1 


The xeſpondent, pending this cauſe, in order to ſtrengthen 
his title, and to gain a priority, paid off all principal and 
intereſt due to the defendant Pace, the firſt mortgagee, on his 
mortgage ; and by indentures of leaſe and releaſe, dated the 5th 
and 6th of December, 1757, Pace, in conſideration of 3 56/. 10s. 9d. 
conveyed the premiſes to the reſpondent, his heirs and affigns for 
ever, ſubject to the proviſo of redemption contained in the in- 
denture of releaſe, of the 28th of February, 1742. 


The appellants having amended their bill, the reſpondent, on 
the 2oth of March 1758, filed his croſs bill againſt the appel- 
lants, and alſo againſt the ſaid Elizabeth Butler and Mary Butcher ; 
praying, that the ſaid Elizabeth Butler might come to an ac- 
count with him for the ſaid three ſums of 12004. 800 f. and 
356 J. 10:5. 9 d. and all intereſt due, ot to grow due thereon ; 
and that the ſame might be paid to the reſpondent, together 
with his coſts, by a ſhort day to be appointed for that purpole; 
and in default thereof, that the ſaid ErzebetbButler might ſtand 
abſolutely forecloſed ; or that the mortgaged premiſes might be 
ſold, and by and out of the money ariſing by ſuch ſale, the re- 
ſpondent might, in the farſt place, be paid all his principal and 
intereſt, together with his coſts at law and in equity. 


Iſſue being joined in both cauſes, and witneſſes examined, the 
ſame came on to be heard before the Lord Keeper Henley, on 
the 4th of December, 1760; when his Lordſhip was of opinion, 
that the reſpondent, by virtue of the aſſignment of the defendant 
 Pace's mortgage, was entitled to hold the premiſes till ſatisfac- 
tion of the money due on his three ſeveral mortgages ; and in 
both cauſes ordered and decreed, that it ſhould be referred to the 
Maſter, to take an account of what was. due to the reſpondent, 
for principal and intereſt on the ſaid three ſeveral mortgages, and 
to tax him his coſts both at law and in equity; and the Maſ- 
ter was likewiſe to take an account of what was due to the 


ſeveral 
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ſeveral other incumbrancers, for principal and intereſt on their 


ſeveral mortgages, and to tax them their coſts in both ſuits; and 
by conſent of all parties, his Lordſhip decreed, that the premiſes. 
compriſed i in the ſeveral mortgages ſhould be fold, with the ap- 


probation of the Maſter, ſubje& to the dower of the defendant 
Elizabeth Butler, the widow, to the beſt purchaſor or purchaſors 
that could be got for the ſame, to be allowed of by the Maſter ; 
wherein all proper parties were to join, as the Maſter ſhould di- 


1764. 


rect; and all deeds and writings in the cuſtody or power of any 


of the parties, relating to the eſtate in queſtion, were to be pro- 
duced before the Maſter, upon oath; and it was ordered, that 


the money ariſing by ſuch ſale, ſhould be applied in the firſt 


place, in payment of what ſhould be reported due to the reſpon- 
dent, for principal, intereſt and coſts on the ſaid mortgages, and 
then in payment of what ſhould be reported due to the ſeveral 
other incumbrancers, for principal, intereſt and coſts on their 
ſeveral mortgages, according to their priorities; and it was or- 
dered, that the reſidue of the money ariſing by ſuch ſale, if any, 
ſhould be paid to the defendant Elizabeth Butler, as deviſee of 
the ſaid John Butler. 

From this decree, ſo far as it gave the reſpondent a priority to 
the other mortgagees, the preſent appeal was brought; and on 
behalf of the appellants, it was ſaid to be an eſtabliſhed rule in 
equity, that as, between incumbrancers having only equitable 
ſecurities, that incumbrancer whoſe ſecurity is prior in point 
of time, ſhall be preferred in payment: to thoſe whole ſecuri- 
ties are ſubſequent. Quid prior eft tempore, potior eft in jure. 
And the reaſon is, that neither of them having a legal title, there 
can be no ground for a Court of Equity to take from a prior in- 
cumbrancer, in favour of the ſubſequent incumbrancer, that 
right which the former was poſſeſſed of before the latter became 
an incumbrancer. In this view, as matters ſtood at the com- 
mencement of the original cauſe, and when the ſame firſt came 
on to be heard, the appellants were entitled to be paid in pre- 
ference to the reſpondent. That though in common and ordi- 
dinary caſes, an incumbrancer who has the legal eſtate, ſhall be 
preferred in payment to one who is only an equitable incum- 
brancer, and this not only where he originally took the legal ſe- 
curity, but alſo where a ſubſequent equitable incumbrancer has 
obtained an aſſignment of ſuch legal ſecurity, and this even fo 


far as to enable him to tack his equitable incumbrance to his 
Vor. VI. K legal 


T. Sewell. 
C. Vorke. 
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legal one, to the prejudice of a former intervening incumbrancer, - 
yet this holds only in caſes, where the conſcience of the party is 
not aſſected by any circumſtance of equity, nor his right re- 
ſtrained, qualified, or limited, ſo as to prevent his gaining ſuch 
benefit of priority. But in the preſent caſe, the defendant Pace by 


his anſwer, bad ſubmitted to aſign his legal ſecurity to tbe eker, 


and that the eftate ſhould be fold, and all the incumbrancers paid 
according to their reſpective priorities ; after which he could not 
aſſign his ſecurities to any ſubſequent incumbrancer : Nor could 
the reſpondent, who was a party in the cauſe, and had notice of 


Pace's ſubmiſſion, take the ſame with a ſafe conſcience, to the 
_ prejudice of the plaintiff i in that cauſe. That the defendant 


W. de Grey, 
8. Cox. 


Pace, of whoſe legal ſecurity the reſpondent would now avail 
himſelf, to the prejudice of other incumbrancers whoſe ſecuri- 
ties were prior to his own, had the title deeds of the eſtate de- 
livered to him at the time of making the mortgage, and afterwards 
delivered the ſame back to the mortgagor, and thereby enabled 
him to draw in and deceive ſubſequent incumbrancers ; which was 
conceived to be a ſufficient reaſon even to poſtpone Pace himſelf, 
though he was the firſt incumbrancer and had the legal title, to 
the ſubſequent innocent incumbrancers: And the reſpondent's 
caſe was very far from being ſuch, as to put him in a better ſitu- 
ation than Pace himſelf was in, at the time of . his mort- 


Sage to the reſpondent. 


On the other ſide it was > dba "4 it is an eſtabliſhed 
rule in equity, that a third mortgagee having lent his money 
without knowing of there being a ſecond mortgage upon the 


ſame eſtate, may by paying off the firſt incumbrancer, and taking 
an aſſignment of his intereſt to himſelf, hold the eſtate 


againſt 


the ſecond mortgagee, till he ſhall be paid what is due to him upon 


both the mortgages. That it is near a century fince this doc- 
trine was, upon long argument and mature deliberation, firſt ſet- 
tled ; and it has prevailed ever ſince without variation: So that 

a ſecond mortgagee, when he lends his money upon an equity of 
redemption, knows (or, what is the ſame thing in queſtions of 
property, muſt be underſtood to know) that his ſecurity lies open 
to the hazard of a ſubſequent incumbrancer's getting into his 
bands an aſſignment of the firſt mortgage, and being thereby 
poſtponed ; and a ſubſequent incumbrancer, confiding in the no- 
toriety and certainty of the rule, is induced to WT: in the firſt 


incumbrance 


of; 
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_ this doctrine was firſt eſtabliſhed, and has ever ſince prevailed, is, 
© that the third mortgagee, having innocently lent his money 


without knowing that the ſecond had any claim upon the eſtate, 


| has in conſcience as good a right to be paid the whole money he 
bas lent, as the ſecond mortgagee has to the payment of what he 
advanced and having, by the aſſignment of the firſt mortgage, 
got a right to hold the eſtate abſolutely at law, and having poſ- 
ſeſſion of the title deeds, without which the eſtate cannot be fold, 
a Court of Conſcience ought not to take from him his legal pro- 
tection of an honeſt debt. That in the preſent caſe, the juſtice 
of the rule was ſtrengthened, becauſe the ſecond mortgagee did 
not make uſe of the common precaution in tranſactions of this 
nature, namely, taking care that the title deeds, which were then 
in the mortgagor's hands, were depoſited with him; and from 


which negle& two conſequences reſult : 1ſt, That he confided 


more in the perſonal integrity of the mortgagor, than in the real 
ſecurity of the mortgage ; and 2d, That he left in the hands of 
the mortgagor r the means of trafficking again with the eſtate, and 
of deceiving innocent incumbrancers, who are generally juſtified 
in preſuming, that he who has the poſſeſſion of the lands, and 


the cuſtody of the title deeds, has a right to the eſtate. This 


rule of equity looks no further, than to ſee whether the third 
mortgagee had notice of the ſecond mortgage, at the time when 
he firſt lent his money; for it is then that he becomes an honeſt 
creditor, and has a right to protect his debt: But he has no oc- 


caſion to look for protection, till he thinks himſelf i in danger of 
being hurt; and therefore, whether his danger is firſt diſcovered 


to him, by the ſecond mortgage being diſcloſed in a ſuit in equi- 
ty, or by any extrajudicial means, as the honeſty of his debt is 
not affected, his right of protecting it, and the efficacy of that 
protection, by buying in the firſt incumbrance, are not prej u- 
diced : Nor were in this caſe prejudiced by the reſpondent's hay- 
ing purchaſed the firſt incumbrance, after the firſt incumbrancer 
had, in his anſwer to the appellant's bill, ſubmitted to a ſale of 
the eſtate, and to an application of the money in diſcharging the 


incumbrances according to their juſt order and priorities : 1ſt, 


Becauſe the ſubmiſſion, taken in its full extent, could only bind 


the right of the perſon ſubmitting, and not that of ſubſequent - 


incumbrancers ; but the right of proteQion claimed by the third 
mortgagee, is not claimed or derived from the farſt, but ariſes from 


the 


41". 


That the principle upon which 


1764. 


1764. 


Decree 
affirmed. 


Jour. vol. 30. 
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the legal intereſt in the eſtate, and attaches originally in himſelf, 


ing to the rights of redemption; and if the ſecond mortgagee 


upon the firſt and third mortgages, he will of courſe have no 
right to partake of the money, till their claims are ſatisfied. The 


| Willoughby Lightburne, George B arker,\ 
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the perſonal ſituation of the third mortgagee, as ſoon as. he. gets 


And, 2d, becauſe the ſubmiſſion to a ſale would not have that effect, 
though it had been made by the third mortgagee himſelf, and 
much leſs when made by the firſt; for the rights of mortgagees 
are not altered by turning the mortgaged eſtate into money, ſince 
in ſuch caſes, the Court directs the money to be applied, accord- 


has not a right to redeem the eſtate, without paying what is due 


decree therefore was juſt, and agreeable to the rules of equity, 
and ought to be affirmed, with coſts. 


Accordingly, after hearing counſel on this-appeal, it was oR- 
DERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; and 
the decree therein complained of, affirmed, - 


and Deborah his wife, Harcourt Light-| 


burne, John Lightburne, Foſeph Cham- | appellants 
bers, and Mary his wife, and Hannah | 


Kubbilunne, ſpinſterrrrr J 


Mary Gill and Henrietta Colles, why; Wird 


OP February 1764. 


N the year 1722, a treaty of marriage was entered into be- 
tween” the Reverend William Lightburne and Ann Taylor, 
widow ; and Mr. Lightburne being poſſeſſed of a living worth 
300 J. a year, and Mrs. Taylor having a jointure of 80 J. a year 
ſettled on her by a former huſband, it was agreed, that no fur- 
ther proviſion ſhould be made for her by way of jointure, or 
otherwiſe ; but, in order to make ſome proviſion for the iſſue of 
the intended marriage, an indenture tripartite was executed pre- 
vious to the marriage, dated the 6th of Ofober, 1722, between 
| the 
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the ſaid. Ann Taylor of the firſt part; the Reverend Arc h- 
deacon Wittingham and Benjamin Everard, Eſq; of the ſecond 6 
part.; and the ſaid William Ligbtburne of the third part; by 
which it was (among other things) provided, that the ſum of 
1000. ſhould be raiſed, in the manner therein mentioned, for 
providing portions for the children of the marriage, to be divid- 
ed among them in ſuch ſhares, as the ſaid William Lightburne | 7 
ſhould by deed or will direct or appoint; but the intereſt of this 
looo J. was to be paid to the {aid Villiam, during the joint lives 
of him and his intended wife: And it was alſo provided, that 
if there ſhould be but one child of the marriage, living at the 
death of William Lightburne, then ſuch child ſhould have 500 J. 
only, and the reſidue of the 10004. or ſo much thereof as ſhould 
be raiſed, ſhould be and remain to the ſaid William Lightburne, 
his executors, adminiſtrators and aſſigns. | 


The marriage ſoon afterwards took effect, and there was iſſue 
thereof a ſon, who died an infant in the lifetime of his father; and 
a daughter, named Mary Lightburne, who ſurvived her father. 


The ſaid ſum of 1000 J. or 5007. part thereof, having been 
raiſed. in purſuance of the ſettlement, or by William Ligbtburne, 
he afterwards laid out 360 J. in the purchaſe of a houſe in Church 
ſtreet, Dublin; and 701. in the purchaſe of a leaſe held under 
Nicholas, Lord Biſhop of e of the lands of Enver in the 
county of Donnegal. 


Mrs. 7 aylor had 1. by her former huſband three daughters, 
who were afterwards married; viz, the reſpondents and Ann, 
the wife of Fo/epb-Dickenſon, and two ſons, namely, Warrenford 
Taylor, aud Robert Taylor, who all behaved ſo diſreſpectfully to. 
Mr. Lightburne, that there ſubſiſted to the time of his death a a 
{ſettled enmity between him and them, inſomuch that he fre- 
quently injoined his daughter not to hold any iatercourſo, or cor- 


gi reſpondence with any of them, \ 
* Mr. Lightburne had a brother, the Reyerend Stafford Light \ 
wy burne, who had ſeven children, 


Such was the fituation of Mr. Lightburne, with reſpe to fa- 
mily, when he made his will, dated the 11th of — 1747, by 
Vor. VI. L which 


1 


—— - 
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— which he bequeathed pecuniary legacies to the amount of 210 J. 
aud gave to his wife the uſe of the furniture of her own room 


and cloſet, in his houſe on the Batchelor's Quay in Dublin, during 
her widowhood ; and he ordered the ſaid houſe to be ſurrendered 
or ſold to the beſt advantage: And reciting the ſettlement made 
on his marriage, and that 1000/. was thereby appointed to be 
raiſed upon the truſt before mentioned, and that he had but one 
child, named Mary, and had laid out 360 J. and 70 J. part of the 


ſum of, 500 J. which ſhe was entitled to under the ſaid ſet- 


tlement; he declared, that both purchaſes were made by him in 


truſt, and for the uſe of his daughter, and to improve her for- 


tune; and he did thereby leave to his ſaid daughter the ſum of 
500 J. which he was entitled to under the ſaid ſettlement, and 


all the reſt of his worldly goods, effects and ſubſtance, real and 
perſonal, to diſpoſe of as ſhe ſhould think fit; but if his ſaid daugh- 


ter ſhould die unmarried, or inteſtate, then what was thereby 
left to her ſhould go to, and be equally divided among the chil- 
dren of his brother, the Reverend Stafford Lightburne; and he 


appointed * ſaid daughter ſole executrix of his will. 


On the FO of Fuly, 1748, William Bere died, leaving 


Ann his widow, and Mary his daughter, who proved his will, 
and poſſeſſed herſelf of all his perſonal eſtate, to the amount of 


2000 J. and upwards, but he left no real eſtate. 

Part of William Liekthernie 0 ſts cobliting.of ſe- 
veral particulars which could be of no uſe to his daughter, were. 
ſoon after his death fold and turned into money; and there being 
ſeveral debts due to him by ſimple contract, and a ſum of money 
lying dead in the Bank, the ſame were got in, and received by 


Mary Lightburne, and lent out by her on ſecurities at intereſt ; 


and ſome other debts due on ſecurities having been paid in, ſhe 
from time to time lent out the ſame at intereſt, upon other ſecu- 
rities, or otherwiſe diſpoſed of the ſame, as ſhe thought moſt 


for her advantage; but ſo far was ſhe from having any intention 


to defeat her father's will, or deprive the appellants of any right 
which they had, or might have to his perſonal eſtate and effects 
after her death, in caſe ſhe died unmarried or inteſtate, that ſhe 
Frequently declared ſhe confidered the appellants, the children of 
the ſaid Stafford Lightburne the elder, and their brother Stafford 
Lightburne the younger, fince deceaſed, as her heirs at law, 'and 


ay the 


| Wi 4 
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the perſons who-were to have all ſhe died worth ; and whenever 
ſhe was: ſpoke to about making a will, ſhe declared her father 
had made a will for her, and expreſſed herſelf ſatisfied and, 
pleaſed with the diſpoſition he had made of her fortune, . in caſe 
ſhe died unmarried; and a little time before her death, ſhe de- 
livered -to the appellant Deborah Barker, all her ſecurities and 
papers, and all her keys; and, in obedience to her father's com- 
mands, ſhe declined, not only during his life, but after his 
death, to have any friendſhip, intimacy or acquaintance, with 
her half-brothers and ſiſters; and whenever any of them in- 
truded into her company, or went to her, as ſometimes the re- 
ſpondents and their ſiſter Ann Dickenſon did in her ſickneſs, 
ſhe appeared uneaſy and diſpleaſed at their company, and often 
ſaid, ſhe did not deſire that one of them ſhould come near her, 


and ordered her nurſe, whenever any of them came, to tell 


them ſhe was aſleep, or could not ſee them; and ſo ſenſible 
were they of her diſregard for them, and of her intention that 


her fortune ſhould go according to her father's will, that they 


frequently owned, that ſhe could not bear to fit in the ſame room 
with them, and that the appellants were her heirs, and not they. 


In the year 1758, Mary Lightburne died inteſtate and unmarried ; 
upon whoſe death, the appellants Millougbby and Deborah Barker, 
Harcourt Lightburne, John Lightburne, Mary Chambers and Han- 
nah Lightburne, and the ſaid Stafford Lightburne the younger, 
(who were the children of the teſtator's brother, the Reverend 
Stafford Lightburne, and nephews and nieces of William Light- 
burne,) became entitled, under the will of the ſaid William Light- 
burne, to the reſidue of his effects, ſo deviſed over by him to the 
children of his brother the ſaid Stafford Lightburne the elder ; 
and as all the perſonal eſtate and effects of which ſhe died poſ- 
ſeſſed, (except ſome inconſiderable part, which was given to her 


by the will of her couſin Deborah Davys, and except what re- 


mained of her portion of 500/.) conſiſted of the perſonal eſtate 
and effects of her deceaſed father, the appellant Willoughby 
Lightburne obtained letters of adminiſtration of the goods and 
chattels of the ſaid William Lightburne deceaſed, unadminiſtered 
by the ſaid Mary, with his will annexed, in truſt for himſelf, 


and his brothers and ſiſters; and having been adviſed, that under 


the particular circumſtances of this caſe, he was alſo entitled 


of 
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— of the reſpondents to ſuch adminiſtration; but the reſpondents, 


: 1p as her next of kin, having prevailed in that conteſt, poſſeſſed 
| themſelves of great part of the perſonal eſtate and effects, of 
which ſhe died poſſeſſed, being chiefly the effects of the ſaid Mil. 

liam Ligbtburne her father. | 
2 To prevent further diſputes and expence, the appellant Witl- 


loughby Lightburne tendered to the reſpondents 500/. the portion 
which Mary Lightburne was entitled to, under the marriage ſet- 
tlement, or the leaſes of the houſe in Church /ireet and of the 
lands of Enver, which had been purchaſed by ber father in truſt 
for her, together with the ſum of 70/. to make up the money paid 
for ſuch purchaſes the ſaid portion of .500/. but the reſpon- 
dents rejected both theſe offers. Whereupon, the appellant Mu- 
| foughby ſeveral times propoſed to refer all matters in difference 
between the reſpondents and him to the opinion of counſel, 
but theſe e were alſo rejected, 


Vw , 


In Hilary term 1759, the reſpondents, as adminiſtratrixes of 
Mary Lightburne, filed their bill in the Court of Chancery in, 
Ireland, againſt the, appellants, Willoughby and Harcourt Light- 
burne and Deborah Barker, and alſo againſt Daniel Cudmore in 
whoſe houſe the ſaid Mary had lodged ; ;\ charging (among other, 

things) that the defendants had got into their poſſeſſion ſeveral. 
deeds, leaſes, ſecurities and effects, belonging to Mary Ligbt- 
burne, at the time of her death; and praying, that the deeds, 
accounts, leaſes, and writings concerning the perſonal eſtate 
which the ſaid Mary Lightburne died poſſeſſed of, or entitled to, 
or which were in her power at her death, and came to the cuſ- 
tody of the appellants, might be brought into court; and that they 
might have an account of all her perſonal eſtate, and a full diſco- 
very of the reſpective quantities, qualities and values thereof, and 
to which of the defendant's hands the ſame reſpectively came; that 
the reſpondents might be decreed an account againſt ſuch of 
y the appellants as had received the ſaid perſonal eſtate, and the 
fi profit rents of Enver, and that the appellants might be injoined 
N | from receiving ſuch profit rents, and from all proceedings at law 
| againſt the under tenants for recovery of the ſame. 


In Eaſter term, 1759, ſuch of the appellants as were defend- 
ants to this bill, and Mr. Cudmore, put in their anſwers; and 
| * 
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on the 4th of Auguſt following, the appellants, Willoughby, Har- 
court and Joon Lightburne and Stafford Lightburne the younger, 1704: } 
preferred their croſs bill againſt the reſpondents, ſtating the ſe- | 
veral facts abovementioned ; and praying, that the reſpondents 
might be reſtrained from receiving any of the debts, which were 
due to the ſaid Mary Lightburne at her death, or which had ſince 
accrued due to her repreſentatives; and alſo from proceeding at 
law for recovery thereof, againſt any perſon or perſons indebted / 
to her or her repreſentatives on any account; and alſo from in- 


termeddling with any part of the perſonal eſtate of which ſhe 
died poſſeſſed, and that all the ſaid perſonal aſſets might be 


deemed the perſonal eſtate and effects of the ſaid William Light- 
burne, deceaſed ; and that the plaintiffs might be decreed to 


ſuch part thereof, as they were entitled to by the will of the 
ſaid William Lightburne. 


Before the reſpondents anſwered, Stafford Lieheharas the 
younger died, and his father Szafford Lightburne clerk, having 
obtained letters of adminiſtration, a bill of revivor was filed 


againſt the reſpondents, to which they appeared, and the cauſe 
was s duly revived. 


The reſpondents anſwered the croſs bill and bill of revivor, 
and admitted the ſettlement, marriage and will of Mr, Zight- 
burne, his commands to his daughter to hold no friendſhip or 
correſpondence with them, the propoſal of a reference, and 
their refuſal to comply therewith, and that Mr. Lightburne never 
intended that any part of his fortune ſhould go to, or be enjoyed 
by the reſpondents, or their fiſters or brothers: But they in- 
ſiſted, that as Mary Lightburne did not diſpoſe of her fortune 
by will, they, as her next of kin, were entitled to the perſonal 
eſtate which ſhe left; and that all changes made by her in her 
father's perſonal eſtate, by purchaſing therewith, taking new ſe- 
curities for the ſame, or otherwiſe, altered the nature of that 
eftate, and transformed the ſame into perſonal eſtate of the ſaid 
Mary; and that the appellants were not entitled to a ſatisfaction, 
out of her aſſets, for ſuch part of the perſonal eſtate of William 
Lightburne, as ſhe had ſo altered, or diſpoſed of; but that they 
were only entitled to ſo much of the ſaid William Lightburne's 
eſtate, as remained ſpecifically the ſame at the time of her death; 
and they admitted that they poſſeſſed ſome part thereof. 

Vol. VI. | _ Iſſue 
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8 Iſſue being joined in each cauſe, and witneſſes examined on 
— behalf of the plaintiffs in the croſs cauſe, both cauſes came on to 
be heard before the Lord Chancellor of Ireland, on the zd and 5th 
of February 1761, and on the 26th of the ſame month, his Lordſhip 
was pleaſed to order, adjudge and decree, that it ſhould be re. 
ferred to the Maſter to take an account, in the original cauſe, of 
the aſſets and effects of the ſaid Mary Lightburne, deceaſed, into 
whoſe hands the ſame came, and how applied or diſpoſed of, 
upon which account all juſt allowances were to be given; and 
it was further ordered, that each party, plaintiffs and defendants, 
in the original cauſe, ſhould be at liberty to examine each other 
i on perſonal interrogatories; as alſo, that they ſhould produce, 
upon oath, all deeds, papers, evidences and books of accounts, 
which they, or either of them, ſhould have in their power or 
cuſtody relating to the ſaid account, if the Maſter ſhould ſee fit; 
and in caſe any matter ſhould appear difficult to the Maſter, in 
ſtating the ſaid account, that he ſhould report the ſame ſpe- 
cially: And on return of the ſaid report, ſuch further order 
ſhould be made as ſhould be fit: And his Lordſhip was pleaſed 
to reſerve the conſideration of ſuch other, or further directions, 
as ſhould from time to time be thought neceſſary: And it was 
ordered, that the croſs bill ſhould be diſmiſſed with coſts. 


—— —œ— 
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The appellants having obtained an order for rehearing, the 
cauſes were reheard accordingly, on the 6th-and 1oth of July, 
1762, when his Lordſhip was pleaſed to order and adjudge, that 
the former decree ſhould be affirmed, with coſts. But upon 

a a further application of the appellants, his Lordſhip was after- 
wards pleaſed to vary the ſaid order of the 1oth of July Eden 
by leaving out the direction for en, of coſts. 


T. Sewell. From this decree the ante appealed, inſiſting that ihe 


| C. Yorke. intention of the teſtator was manifeſt; he gave to his daugh- 
0 1 | ter and only child, all his eſtate, with power to diſpoſe of the ſame 


as ſhe ſhould think fit, either on her marriage, or at her death by 
It! | her will. He was convinced that ſhe would make a prudent uſe 
| of this power, if ſhe ſhould execute it; and pointed out to her 
the perſons, who ſhould be the objects of her bounty: But as he 
knew that if ſhe ſhoulddie unmarried, and without making a will, 
ſ the fortune he had left would go, by courſe of law, to her bro- 
| thers and fiſters of the half blood, whom he never conſidered as 


his 


* 
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his relations; he carefully guarded againſt that event, and in caſe 
of her dying inteſtate and unmarried, he expreſsly deviſed it over 
to his next in blood; the children of his only brother. And the 
reſpondents themſelves admit, that he never intended any part of 


his eſtate to be enjoyed by the perſons now decreed to be en- 


titled to it. That the bequeſt and power of diſpoſition given 
by the teſtator to his daughter, though in the firſt inſtance 
expreſſed generally, was corrected and controuled by the ſubſe- 


quent clauſes, by which he deviſed his eſtate over to his bro- 


ther's children, if ſhe ſhould die inteſtate or unmarried; and 
this being a contingency which was to take effect within the 

compaſs of a life, was a good limitation, by way of executory 
deviſe, to thoſe children, who by virtue thereof became entitled 
to the teſtator's perſonal eſtate. That the making purchaſes with 
the teſtator's money which lay dead in the Bank, and the taking 
new ſecurities for old ones, could not in this caſe be con- 
fidered as acts of diſpoſition, or as converting and changing 
the eſtate of Milliam Lightburne into the eſtate of Mary Light- 
burne. For ſhe never deſigned to vary the diſpoſition made by 


her father, but conſidered herſelf bound by it, and looked upon 


her couſins as entitled to her father's eſtate. The money which 


ſhe laid out in purchaſes, and the money which ſhe called in 


and inveſted in new ſecurities, were parts of that eſtate, and con- 
tinued really and ſubſtantially to be fo, although differently mo- 


dified. And it ſeemed too harſh to ſay in a Court of Equity, that 


acts intended by Mary to ſecure and improve her father's eſtate, 
for the perſons entitled thereto under his will, ſhould be con- 


ſtrued into acts to deprive them of that eſtate, contrary to her 
intention, 


1704. 


On the other ſide it was ſaid, that this was a bequeſt of a mere W. de Grey. 
perſonalty to the teſtator's daughter, with a power to diſpoſe of ©: 


it as ſhe ſhould think fit, and if a// was to go to the appellants 
by the latter clauſe, ſhe could not have diſpoſed of any part as 
ſhe thought fit, contrary to the expreſs power given her; ſo that 
the latter clauſe of the will was contradictory to the firſt abſo- 
lute bequeſt, and muſt therefore be rejected, as repugnant and 
void; fince an abſolute and a partial intereſt in one and the ſame 
thing, are-a contradiction in terms. That here was no partial 
intereſt in the things given to Mary, which would render her an 
uſufructuary owner, entitled to the annual produce only, but 


without power over the capital: She might have fold, given, or 
1 waſted 
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waſted the whole capital itſelf, as her abſolute property; and no 
Court of Equity could have interfered to prevent her, either 
at the inſtance of the appellants, or any others, Had the like 
bequeſt been of a particular or fpecific chattel, her power over it 
would have been the very ſame; and the rule holds the ſtronger 
in the caſe of a reſidue, compounded of every ſpecies of effects, 
than in that of a ſpecific thing, which carries its own ear-mark ; 
as this laſt may be purſued through ſeveral hands, which the 
other cannot. That as ſhe had the full property and right of 
diſpoſal in herſelf, ſo ſhe exerciſed that right, by turning what 


part of the teſtator's effects ſhe pleaſed into money, changing the 


old ſecurities for new ones taken in her own name, and mix- 
ing and confounding the whole with the other parts of her effects, 
as making hut one bulk or maſs, which ſhe conſidered as entirely 
her own; none of which ſhe could have done, if ſhe had but 
a partial intereſt, without the concurrence of thoſe entitled to 
the capital of the reſidue as left by her father; who might have 
ſtopped her hands upon intermeddling therewith, or pretending 
to make any variation therein. That the appellants had not the 
leaſt colour of right to the inteſtate's ſeparate eſtate, whether un- 


der the ſettlement, or derived from other relations, or acquired 


by her own ceconomy. And after the abovementioned confuſion 
of her whole effects, the impoſſibility of taking an account of 
her father's ſuppoſed reſidue, as it ſtood at his death, was an ad- 
ditional argument in ſupport of the conſtruction of his will made. 
by the two decrees appealed from ; and therefore it was hoped, 
that they would be affirmed. 


Accordingly, after hearing counſel on this appeal, it was 
ORDERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
and the decrees therein complained of, affirmed, 
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Richard Chapel Whal:y, Blg; - Appellant. 


Beauchamp Bagenal, Elqz - = Reſpondent. 


13th March, 1765. 


HE: appellant, on the 18th of February 1763, filed his 

bill in the Court of Chancery in 1re/and, againſt the re- 
ſpondent; charging, that the reſpondent being, before the year 
1762, ſeiſed in fee of the lands mentioned in the ſchedule annex- 
ed to the bill, and having contracted ſeveral debts, in order to 
raiſe money for diſcharging the ſame, propoſed to ſell part of his 
eſtate in the county of Carlow ; and accordingly, in the beginning 
of the year 1761, he cauſed an advertiſement to be publiſhed 
in the Dublin Journal, and other public papers, declaring, that 
the ſeveral lands of Knockbower, Murney, and other lands then 
ſet at 1357 J. 25. 6d i yearly rent, and free from quit rent or in- 
cumbrances, ſave what were intended to be paid off by the ſale, and 
then let to improving tenants for three lives, or 31 years, ex- 
cept the leaſe of Knockbower, which was to expire in 1764, were 
to be ſold; and that propoſals would be received by the reſpon- 


dent, or by Francis Harvey, Eſq; who was for that purpoſe re- 


ferred to by the advertiſement.—That in ſome ſhort time after 
this publication, the reſpondent treated with the appellant con- 
cerning the ſale of the ſaid lands; which treaty having broke off, 
the advertiſment was continued for a conſiderable time ; \and no 
perſon bidding ſo much as the appellant had bid for the ſame, 


the advertiſement was diſcontinued for many months, and was 


\ 
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republiſhed, by order of the reſpondent, ſome time in February, 


or March 1762: And continuing in the papers, without any 
propoſal or treaty which the reſpondent approved, or thought 
worth his while to cloſe with, he therefore applied to, and treat- 


ed with the appellant concerning the ſale of the ſaid lands; upon 


which ſome meetings were had between them and their reſpec- 
tive law agents, and an agreement was very near concluded, when 
the reſpondent, and thoſe concerned for him, finding the ſum to 
ariſe from the. ſale of the lands advertiſed, would not be near 
ſufficient to ſatisfy the debts affecting them, and diſcharge all 
his creditors, he thereupon propaied to the appellant to ſell more 
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— lands, to the value of 40, ooo. or upwards, in caſe the pete 

N 1 would purchaſe ſo much; which the appellant agreeing to do, a 
meeting was appointed and had between them, at the houſe of 
the appellant's agent, in the preſence of the reſpondent's agent, 

. and the ſaid Mr: Harvey, who was a near relation, and had lately. 
been agent to the reſpondent; where the reſpondent and the 
gentleman ſo acting for him, laid before the appellant the maps 
or ſurveys of his eſtate in the county of Carlow ; and having 
pointed out, and propoſed to the appellant ſeveral” denemins- 
tions which appeared to be contiguous, and others which lay 
convenient to a conſiderable part of the appellant's eſtate 
in that county, together with all the lands advertifed for ſale, 
the reſpondent propoſed, for the accommodation of the te- 
nants, to convey, together with the ſaid lands, half the bog of 
Ballywilliamroe, and the bog of Newtown, which bog of Newtown 
was near cut out, and neither of which bogs yielded any rent, 

The appellant propoſed to give, and the reſpondent agreed to ac- 
cept, 21 years purchaſe of the clear rents of the lands propoſ- 
ed to be conveyed, which amounted to 40, ooo. or thereabouts: 
And the reſpondent propoſed, and the appellant/agreed, that two 
or three certain tenants of parts of the lands, who had other 
lands under the ſame leaſes, ſhould take new and diſtin leaſes 
of ſuch part of their reſpective holdings, as were propoſed and 
agreed to be ſold and conveyed to the appellant. That it was 
then further propoſed and agreed, on the reſpondent's part, that 
he, or thoſe concerned for him, ſhould make out a clear title to. 
the premiſes ſo agreed to be ſold and conveyed, to the fatis- 
faction of the appellant” s counſel, diſcharged of all incumbrances_ 
whatſcever, ànd perform all other requiſites uſually perform- 
able by a ſeller to a purchaſor. That in a few days after this 

agreement, the reſpondent prevailed upon the appellant to go with 
him to his houſe at Dunlechuey, in the county of Carlow; in or- 
der to ſhew the appellant the lands, and to introduce him to the. 
tenants as their landlord ; and the appellant went with the re- 
ſpondent accordingly, and on the 10th of May, 1762, was fur- 
niſhed with a rent roll drawn up and prepared by the reſpon- 
dent's order, by his agent and receiver Thomas Gurly, which 
amounted to 20121. 19s. 81 d. and was ſigned by Gurly, as agent 
to the reſpondent, and intitled “ A rent roll of that part of 

Mr. Bagenal's eſtate intended to be fold.” That the terms of 
ſale being thus agreed on, the appellant on the 11th and 12th. 


of 
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of May, went to view the lands in company with the reſpondent, 
attended by Gurly,. and alſo by the reſpondent” s bailiff, who at- 


tended to ſhew. the metes and bounds, and alſo by ſeveral of the 
tenants, to whom the reſpondent declared he had ſold the lands 
to the appellant, and that the appellant was their landlord. 


That upon viewing the lands it appeared, that 35 acres- of 
Tubbernathy and Coolnapiſb were demiſed, with part of Bally- 


doilliamroe, to Samuel Brewſter, in one leaſe, and that theſe 35 
acres were not included in the agreement for ſale; whereupon 
the reſpondent agreed, that they ſhould be included in the con- 
tract at the ſame rate of 21 years purchaſe, and be conveyed with 
the other lands to the appellant accordingly. And it was on 


the 12th of May, 1762, agreed by and between the reſpondent 
and appellant, that the repondent ſhould convey to the appellant 


all the lands ſo agreed to be ſold, at 21 years purchaſe of their 
clear rents, and- that half the bog of Ballywiiliamroe, and the 
bog of Newtown, ſhould: be added and included, as had been 
before.agreed upon. And the reſpondent then propoſed and 
agreed, to make out a clear title, and execute ſufficient convey- 


ances, to the appellant. That on the next day, a rent roll of 
the lands agreed to be ſold, was finally ſettled by the reſpon- 


dent and his agent Gurly, and the reſpondent inſerted therein, 


in figures of bis own hand-writing, the amount of the yearly rent 


and fees of the before mentioned 35 acres of Tubbernathy and 
Coolnapiſb, and ſtruck out a denomination which he deſired to re- 
ſerve, and then delivered the rent roll ſo ſettled to the appellant, 


as containing the lands by him finally agreed to be ſold to the 


appellant, and the terms and conditions of ſuch fale: And the 
{ame was intitled as follows, vig. Lands agreed to be fold by 
60 Beauchamp Bagenal, Eſq; to Richard Chapel Whaley, Eſq; from 
„May, 1762, at 21 years purchaſe, for the clear yearly rent.” 


And (after ſetting out the ſeveral tenants names, denominations, 


and yearly rents of the lands ſo agreed to be fold, and ſtriking 
out, by the reſpondent, a denomination called Ballytunim, at 
the cloſe of the rent roll, which was one of the newly added 


denominations, and mentioned to be let to William Garrett at 


51.4, 75. over which the reſpondent drew the pen, in token 
that the ſame was not included in the agreement for a ſale) the 
rent roll cloſed with theſe words, vig. half the bog of Bally- 
e wilhiamroe adjoining to the ſaid lands, and the bog of Newtown? 


„ which is almoſt cut out, to be included,” And at the foot 


thereof, 
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thereof, the reſpondent, to aſcertain the time of the agreement, ad- 
ded in his own hand-writing, in words and figures, as follows, viz. 


&« 13th of May, 62.” That the reſpondent delivered this writing 
to the appellant on the day of the date thereof, and at the ſame. 


time, and ſeveral times after, promiſed and aſſured the appellant, 


that he would direct his attorney to prepare with all convenient 
ſpeed an abſtract of his title, and lay the ſame before the appellant's 
attorney, with the ſeveral deeds and papers neceſſary to be look- 
ed into, and to ſupply all other materials for the properly ſtat- 
ing the title, and for putting the proper queſtions for the opi- 
nion and direction of ſuch counſel as the appellant ſhould name; 
and the reſpondent at the ſame time, agreed to furniſh the ap- 
pellant with a compleat rent roll, extracted from the ſeveral leaſes, 
and containing the dates, commencements, terms granted, and 
deſcription as ſet out in the leaſes, and the number of acres and 
acreable rents, with other material parficulars; and to fend up 
the leaſes to Dublin, in order to be compared with, and to vouch 
ſuch rent roll, and to be delivered to the appellant, upon the 
execution of the conveyance to him. And the reſpondent fur- 
ther agreed to furniſh the appellant with maps or ſurveys of the 
ſeveral farms and lands ſo agreed to be ſold, and to prove, by 
ſufficient ſurveys, that they contained the quantity and number 
of acres expreſſed i in the ſeveral leaſes thereof, and to procure 
James Fitzgerald and William Garret, two of the tenants, who 
had other lands included in their leaſes, to accept new and ſe- 
perate leaſes from the appellant, of thoſe parts of their holdings 
ſo agreed to be fold. That the reſpondent then, and at ſeveral 
times after, promiſed and agreed to furniſh the appellant with a 


liſt of the names of his ſeveral judgment creditors, and of the 


principal ſums and intereſt to them reſpectively due, to the in- 
tent the appellant might call in money proportioned to the occa- 


ſions of ſuch of the creditors as might chooſe to be immediately 


paid off, and not let their money remain at intereſt, upon the 
appellant's ſecurities. That the clear yearly rents of the ſeveral 
lands ſo agreed to be ſold amounted, after deduction of quit 
rents, to 2019/7. 24. 6d. ſo that the purchaſe money thereof, at 
21 years purchaſe, being the rate agreed upon, amounted in the 
whole, to 42,4017. 128. 6d. 


The bill further ande that in June 1762, after the con- 
cluſion of this agreement, and in part execution thereof, the re- 
| ſpondent 
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ſpondent cauſed the lands to be ſurveyed, and the ſeveral maps 
thereof to be compared, and examined the ſeveral leaſes, in or- 
der to aſcertain the number of acres in each leaſe, and the yearly 
rents, which were for the moſt part acreable; and the reſpon- 
dent cauſed to be made out, and did himſelf deliver, or cauſe to 
be delivered, to the appellant, in the ſame month of June, and in 
further execution of their agreement, a rent roll of the towns, 
lands, tenements and premiſes, which he had agreed to ſell to 
the appellant, containing all or moſt of the heads and material 
circumſtances of the ſeveral leaſes; which rent roll was prepared 
and made out by order of the reſpondent, by the ſaid Thomas Gurly 
and by James Hornidge, Gent. the reſpondent's attorney, or one 
of them. And the reſpondent, in further execution of the agree- 


ment, cauſed Gurly to bring or ſend to Dublin, the ſeveral coun- 


terparts of the tenants leaſes compriſed in the rent roll, in order 
to vouch the ſame and aſcertain the deſcriptions, and to be com- 
pared therewith ; and accordingly a time was fixed far producin g 
the leaſes for that purpoſe, when the appellant's attorney, by 
his principal clerk, attended on the appellant's behalf, at Hor- 
nidge's houſe, and comparedithe rent roll with the original coun- 


terparts, from whence the ſame had been extracted, and which 


were in Gurly's hands; and the rent roll was thereby well juſti- 
fied and vouched, and agreed with the before mentioned rent roll 
and agreement, dated the 13th of May 1762, except as to a few 
inconſiderable particulars, which did not occafion a difference in 


the whole of 25. 6d. yearly, and was therefore ſubmitted to by 


the appellant, -and the whole of the groſs rent thereof, amounted 
to 2029/7: 55. 115d. including the quit rents and collector's fees. 
That the agreement, dated the 13th of May 1762, contained all 
the ſame lands as were contained in the laſt mentioned rent roll, 
and no more. That the reſpondent, in further execution of his 
agreement, delivered to the appellant a liſt of the reſpondent's 
debts, all in his hand writing, upon peruſal whereof, the ap- 
pellant, finding the ſame not ſufficiently particular, made ſome 
notes or obſervations in his hand writing, which were very diſtin- 
guiſhable from the reſpondent's hand writing; and the appellant 
obſerving to the reſpondent, that the liſt was defective, and 
could not anſwer the end propoſed, either of aſcertaining the 
particular creditors, or the nature and amount of their reſpective 
demands for principal, intereſt and coſts, or how much the whole 
amounted to on the 1ſt of Sy 1762, the reſpondent promiſed to 
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make his agent prepare a perfect liſt, as required by the appellant, 
aſcertaining the intereſt to the ſaid 1ſt of May, being the time 
from which the appellant's purchaſe was to take effect. And 
accordingly, the reſpondent in further execution of his agreement, 
and for the purpoſe aforeſaid, delivered, or cauſed tobe delivered, 
to the appellant, in June 1762, a liſt of his debts, which he al- 
ledged contained all the judgment debts againſt him, with the 
intereſt thereon reſpectively due, ſo far forth as he, Hornidge, and 
Gurly declared was then in their power to aſcertain, and the ſame 
amounted to 31, 380 J. 125. principal money, together with 
27661. 16s. 71 d. for intereſt, excluſive of a debt due to Mr. 
Howard by judgments, amounting to 40001. and upwards, 
which liſt was all of the hand writing of Gurly, or ſome perſon 
employed by him, or by Hornidge ; and intereſt was thereby cal- 
culated down to the iſt of May 1762, upon all ſuch of the debts 
there mentioned, as the reſpondent, and thoſe employed by him, 
alledged they were then able to aſcertain, except in three parti- 
culars only; in one of which, intereſt was calculated down to the 
roth of May, as being the preciſe day when two years intereſt 


fell due; and in another, the principal was mentioned to be 


broke in upon; and in a third inſtance, all intereſt was ſaid to 
be paid to the 4th of June 1762 ; and as to the debts therein 
mentioned, upon which no intereſt was calculated, there was, at 
the foot of the account, an obſervation in the ſame hand, im- 
porting, that intereſt could not be calculated on the whole of the 
judgment debts, as ſome of the people could not be found. 
That in further execution of the agreement, Hornidge, by the 
reſpondent's direction, and on his behalf, furniſhed the appel- 


lant's agent with a ſketch or abſtract of the reſpondent's title to 


his eſtate in general, in the county of Car/aw, whereof the lands 
agreed to be ſold were part; and alſo furniſhed copies of ſeveral 
grants from the crown to, and copies of ſettlements made by the 
reſpondents anceſtors, or ſome of them, the originals of ſuch 
grants and ſettlements having many years ago been depoſited, 
as Hornidge alledged, in the office of the uſher of the Court of 


Chancery in Ireland, under ſome order made by the Court, where 
they had ever fince remained. 


The bill further charged, that upon inſpecting the ſaid abſtract 
and deeds, it appearing to the appellant's agent that ſeveral other 
materials were TOES for making out a perfect ſtate of a title 


in 
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in the reſpondent to the lands agreed to be ſold; Hornidge, from 
time to time, furniſhed ſeveral other deeds and papers, the laſt 
of which was delivered to the appellant's agent, by Hornidge, 
after the 17th of Auguſt 1762; and then a caſe upon the re- 
ſpondent's title was ſtated, mentioning that the lands and pre- 
miſes expreſſed in a rent roll for that purpoſe returned, were 
agreed to be ſold and conveyed by the reſpondent to the appel- 
lant, in conſideration of 21 years purchaſe of the clear rents, 
amounting, after deduction of quit rents, to 20191. 25s. 69. 


and the opinion of counſel for the appellant as the purchaſor 


thereof was deſired, together with all neceſſary directions for his 


ſecurity ; and amongſt other things, it was deſired to be known, 


whether the reſpondent's wife would be a neceſſary party to the 
conveyance. That the appellant's counſel was attended with 
this caſe, and with a fee for conſidering the ſame, by Hornidge, 
on the reſpondent's behalf, on the 21ſt of Auguſt 1762, pur- 
ſuant to, and in part execution of the agreement; and Horniage 
then, or very ſoon after, went out of town, and did not return 
till about the 10th. of October following. And the counſel hav- 
ing examined the ſeveral copies of patents and deeds, and the 
ſeveral original deeds and writings laid before him, gave his 
opinion upon the title and queſtions ſtated ; whereby it appeared 
neceſſary to take further advice, upon a particular point in ſuch 
opinion mentioned ; and whereby alſo a fine appeared neceſſary 
to be levied by the reſpondent and his wife'to the appellant, and 
| ſeveral ſearches were directed to be made for incumbrances that 


might affect the premiſes ; and ſome other requiſites were judged 


| neceſſary to be performed by the reſpondent. That Hornidge 
was immediately furniſhed with a copy of this opinion by the 
appellant's agent, who, in many material inſtances, gave parti- 
cular and unuſual aſſiſtance, for enabling the reſpondent, and 
thoſe concerned for him, to diſpatch the matters ſo required, to 
the end that the agreement might, without delay, be carried 
into compleat execution, by perfecting proper conveyances, and 
by the application of the purchaſe money. That Hornidge, on 
this occaſion, did from day to day alledge, that he was endea- 
vouring to perform his part on the reſpondent's behalf; and in 
particular, that he had made great progreſs in the neceſlary 
ſearches for judgments and-incumbrances, and had procured ne- 
gative certificates from ſeveral of the public offices, on the oc- 
caſion. That during the progreſs of theſe matters, the reſpon- 


dent, 
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dent, at different times, in the preſence of ſeveral perſons, de- 
clared to the appellant, that he would not attempt to recede 
from his agreement with him, even though any other perſon 
ſhould offer him thirty years purchaſe for the lands; and made 
many declarations and affertions to that or the like effect; and 
the appellant, at the inſtance and defire of the reſpondent, ap- 
plied to ſeveral of the creditors named in the reſpondent's lit of 
debts, who agreed, upon being paid their arrear of intereſt, to 
accept the appellant's ſecurity, and exonerate the reſpondent and 
his eſtate from their demands. That upon the 14th or 1 5th of 
September 1762, the appellant's agent applied on his behalf to 
the reſpondent then in Dublin, and informed him that he appre- 
hended it would be neceſſary for the reſpondent and his wife to 
levy a fine to the appellant of the lands agreed to be ſold ; and 
the reſpondent then told the appellant's agent, that whenever it 
ſhould be neceſſary, he and his wife would, upon being informed 
thereof by letter, come immediately to Dublin and levy ſuch 
fine. That pending theſe ſeveral tranſactions, and between the 
13th of May and the 16th of November following, the reſpon- 
dent by many letters and otherwiſe, to ſeveral of his creditors, 
and other perſons, informed them that he had agreed to ſell part 
of his eſtate to the appellant for 21 years purchaſe, and that ſo 
ſoon as the ſale ſhould be compleated, he would pay his debts. 
That after the agreement, and when the appellant was viewing 
the lands, Nathaniel ' Evans, Gent. a tenant of the manſion 
houſe and part of the lands of Bally williamroe, applied to the re- 
ſpondent to accept a ſurrender of his leaſe, and grant him a new 
one, with a covenant for renewals for ever; on which occaſion 
the reſpondent informed Evans, that he had ſold the lands to 
the appellant, and had it not in his power to alter the leaſe, 
and that Evans mult apply to the appellant, and acquaint him 
that he was directed by the reſpondent ſo to do for the reaſon 
aforeſaid. Some others of the tenants alſo applied to the reſpon- 
dent, for leave to cut timber on part of the eſtate ſo agreed to be 5 
ſold, but the reſpondent refuſed to give ſuch leave, and informed 

the perſons applying, that it was not in his power, for that he 
had ſold the lands to the appellant, and deſired they might ap- 
ply to him. And upon an application for that purpoſe made to 
the appellant, by one of the tenants, in the preſence and by the 


direction of the reſpondent, the appellant gave the tenant leave 


to cut trees as deſired, for building on the lands. That in fur- 


ther 
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ther execution of the agreement, the reſpondent applied to James 
Fuzgerd!d and Villiam Garret, to ſurrender their leaſes, and to 
accept diſtinct leaſes as before mentioned, which they ſeverally 
agreed to do. That the appellant having a large ſum of money, 
to the amount of 15,000/. and upwards, in bills and ſpecie in 
his hands at the time of his agreement with the reſpondent, 
he not only forbore to engage in any other purchaſe, or to lend 
the ſame out on ſecurities, but kept it lying dead, and called in 
ſeveral large ſums of money which were out upon good fecuri- 


ties, and gave notice to ſeveral perſons who ſtood indebted to 


him by mortgages and judgments, forthwith to prepare to pay 
in their debts. That the appellant, from his known credit and for- 
tune, was well qualified on his part to enter into the agreement, 
and was always ready and well prepared to perform his part 


thereof, and by his bill offered to do ſo, upon proper deeds of 


conveyance being executed to him purſuant to the agreement. 
But the reſpondent, in order to deprive the appellant of the be- 
nefit of his agreement, not only neglected and declined to per- 
form the requiſites on his part in execution thereof, but on the 
14th or 15th of November 1762, and when ſeveral of thoſe re- 
quiſites remained unperformed by the reſpondent, he wrote a 
letter to Hornidge, directing him to acquaint the appellant that 
the reſpondent would not convey the lands to the appellant. 
That the appellant, by letters and otherwiſe to the reſpondent, 
made ſeveral applications for a ſpecific execution of his ſaid 
agreement, which he abſolutely refuſed to comply with, and 
had ſince offered for ſale and mortgage all or moſt of the lands 
ſo agreed by him to be conveyed to the appellant; notwithſtand- 
ing which refuſal, the reſpondent by Gurly on his behalf, and 
by his direction and approbation, lately upon an inquiſition held 
at Carlow, before the ſheriff of the county, by virtue of an elegit, 
or ſome other writ iſſued at the ſuit of William Lord, Eſq. 
founded upon a judgment againſt the reſpondent aſſerted, before 
the jury impannelled on that inquiſition, that the lands of Nur- 
ney, Newton, and ſeveral other of the lands agreed to be ſold to 
the appellant, were before then actually ſold by the reſpondent 
to him, and were no longer the eſtate of the reſpondent ; and 
Gurly, as attorney for the reſpondent, did then and there, in open 
court, interrogate Euſeby Stratford, Gent. a witneſs offered and 
produced before the jury upon ſuch inquiſition, whether Strat— 
ford did not hear and believe that the ſaid lands of Nurney, 
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— Newton, and other lands had been ſold by the reſpondent to the 
1765. | 


of the court, the ſeveral maps and ſurveys, and the counterparts 
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appellant ; and by means of which aſſertions, the jury were in- 
duced to join in a verdict that they did not find the reſpondent 


to be ſeiſed * any of the ſaid lands. 


The bill therefore prayed, that the reſpondent * be com- 
pelled to a ſpecific execution of his ſaid agreement, and to per- 
fect to the appellant, and his heirs for ever, due and ſufficient 
conveyances of the ſaid lands, freed and diſcharged from all in- 
cumbrances, and to procure his wife to join in a proper fine 
and conveyance, and make the appellant compenſation for the 
loſs he had ſuſtained by the reſpondent's delays, neglects and 
evaſions to perform his agreement; and that the reſpondent 
might view the rent roll of the 13th of May 1762, and the other 
rent rolls before mentioned, delivered by him, or by his order 


to the appellant, and the other writings and liſts to be exhi- 


bited ; and that before he anſwered, he might inform himſelf 
from Hornidge and Gurly, touching the ſeveral matters charged 
to have been tranſacted by them reſpectively on the occaſions 
aforeſaid : And that the reſpondent might depoſit with the uſher 


of the ſeveral tenants leaſes, and all other title deeds, writings 
and evidences, in his or any other perſon's hands for his uſe, 
concerning the premiſes contained in the ſaid agreement and 
ſchedule of the 13th of May 1762, to be diſpoſed of as the court 
ſhould think fit, and that he-might be reſtrained from receiving 
the rents of the lands. 


To this bill the reſpondent put in a plea, as well to the diſco- 
very as the relief; and for plea ſaid, that by an act of parlia- 
ment made in Ireland, in the 7th year of King Wham III. in- 
titled, an act for the prevention of frauds and perjuries, it is 
among other things enacted, ©* That ſrom and after the feaſt of 
«© St. Jobn Baptiſt, 1696, all leaſes, eſtates, intereſts, freeholds, 
«© or terms of years, or any uncertain intereſt of, into or out of 
46 meſſuages, manors, lands, tenements or hereditaments, made 


* and created by livery of ſeiſin only, or by parol, and not put 


in writing and figned by the parties ſo making the ſame, or 
* their agent 8 lawfully authorized by writing, ſhall have 
<* the force and effect of leaſes at will only, and ſhall not, either 
in law or equity, be deemed or taken to have any other or 

$- greater 
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«« greater force and effect, any conſideration for making ſuch 
„ leaſes or eſtates, or any former law or uſage to the contrary 
% notwithſtanding.” And it is by the ſaid act further enacted, 
% That from and after the ſaid feaſt in 1696, no action ſhall 
«© be brought whereby to charge any perſon upon any agreement 
% upon any contract or ſale of lands, tenements or heredita- 
«© ments, or any intereſt in or concerning them, unleſs the agree- 
„ ment upon which ſuch action ſhall be brought, or ſome me- 
«© morandum or note thereof, ſhall be in writing and ſigned by 
e the party to be charged therewith, or ſome other perſon there- 


«« unto by him lawfully authorized.” And the reſpondent. 


averred, that neither he nor any perſon by him lawfully autho- 


rized, did ever make or ſign any contract or agreement in writ- 


ing for ſelling, conveying or granting to the appellant, the lands 
and premiſes in the bill and ſchedule thereunto annexed men- 


tioned, or any of them, or any part or parcel thereof, or any 


memorandum or note in writing of any agreement whatſoever, for 
or concerning the ſale of the ſaid premiſes, or any of them, or 
any part or parcel thereof to the appellant. And therefore the 
reſpondent pleaded the ſaid act of parliament, and matters afore- 
faid, in bar to the relief and diſcovery ſought by the appellant's 


bill; and prayed the judgment of thg Court, whether he ſhould 


be compelled to make further anſwer thereto. 


This plea came on to be argued before the Lord Chancellor of 
Ireland, on the 17th, 18th and 2oth of June 1763, and his 
Lordſhip on the laſt of theſe days, was | mas to allow the _ 
with coſts. | | 


The await apprehending himſelf aggrieved by this order, 


appealed from it; contending, that the ſtatute of frauds was 


1765. 


burne. 


made in order to prevent the danger of perjury, which might 


ariſe from parol agreements ; but where there is written evidence 
that an agreement was made, and acts have been done by the 
parties in part execution of it, the danger of perjury is removed. 
And where a bill is framed with proper charges of facts and cir- 
cumſtances, tending to take the caſe out of the ſtatute of frauds, 
the plea of the ſtatute ought not to be allowed in bar of the di/- 
covery ſought by the bill, without a full and negative anſwer. to 
ſuch charges, as would, if proved to be true, be ſufficient in 
ed to entitle the plaintiff to relief. That in the preſent caſe, 

| the 


F. Norton. 


A. Forreſter. 


is equally ſo to the other. 


party, or ſome perſon by him thereunto authorized, is by both 


acts preciſely and poſitively required for eſtabliſhing contracts for 
ſale of lands, and being of the ſubſtance of the contract, has never, 


while the contract remains executory, been diſpenſed with upon 
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the agreement did not reſt on parol teſtimony alone; for it had 
been acknowledged and confirmed by the reſpondent in a variety 
of inſtances. The rent roll delivered by him to the appellant, 
and which was altered and dated by himſelf, in his own hand 
writing, proved from its title, that an agreement had been pre- 


' viouſly made between them for the ſale of the eſtate, at 21 years 


purchaſe. In conſequence of this agreement, the reſpondent 


delivered the deeds to the appellant's agent, to be compared 


with the rent roll, and laid an abſtract of his title and a caſe 
thereupon, before counſel, in which it was ſtated, that the ap- 
pellant had agreed with him for the purchaſe of theſe lands, at 
21 years purchaſe. He alſo gave the appellant a liſt of his debts 


which affected the eſtates, and authorized him to apply to his cre- 


ditors ; to ſeveral of whom, and to other perſons, he was charged 
by the bill to have written letters himſelf, informing them, that 
he had agreed with the appellant, to ſell him this eſtate at 21 


years purchaſe, He afterwards ſent the tenants to treat with the 
appellant, as owner of the eſtate, for renewal of leaſes, and for 
liberty to cut down timber. And to cloſe all, 


of preventing the effect of an elegit againſt himſelf, produced 


he, with a view 


evidence before a jury, that ſuch agreement and purchaſe had 


been made. Theſe were certainly facts and circumſtances very 


material to be anſwered, and, if fully proved, might, according 
to the conſtruction put upon this ſtatute in many inſtances, be 


ſufficient in a Court of Equity, to take this caſe out of | the ſta- 
tute. It was therefore hoped, that the order allowing the plea 


would be reverſed; and that the reſpondent would be compelled 
to anſwer the er s bill. 


In ſupport of the plea it was ſaid, that the Iriſb ſtatute of 


frauds and perjuries, 7 Will. III. is little elſe than a tranſcript 


of the Engliſb ſtatute, 29 Car. II. cap. 3. the intent of both is 


the ſame, and every rule of conſtruction applicable to the one, 


A written agreement ſigned by the 


the 29 Car. II. and can no more be ſo upon the act in queſtion. 


And this the appellant himſelf ſeemed ſenſible of, by his charge 
of the reſpondent's having with his own hand inſerted in figures 


in 
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in the rent roll, the amount of the rent and fees of thirty five —— 
_ :acres, added the date 13th May 1762, and ſtruck out a denomi- . 

nation which he meant to preſerve, and which the appellant 

would have conſidered as amounting to a written agreement; but 

it was clearly no more than one of thoſe many looſe and un- 

meaning circumſtances, which, if attended to, would in their 

conſequence let in all the miſchiefs meant to be prevented by 

the act; which gives credit only to a writing, and the party's or 

his agent's ſignature, Contracts partly executed by delivery of 

poſſeſſion, receipt of ſame of ithe purchaſe money, or attended 

with ſome fraud on the part of the vendor, who has made uſe of 

the act for ſheltering ſuch fraud; are very juſtly decreed to be ſpe- | 

cifically performed: But thoſe were quite foreign to the preſent | 

caſe, whieh, appeared, upon the appellant's own ſtate of it, to be | 

no more than a propoſal. or treaty, attended with ſome enquiries, 

but nevet carried into the leaſt execution; and no imputation of 

fraud lay upon the reſpondent throughout the whole tranſaction. 

That the plea went to the diſcovery as well as the relief, and | 

rightly ſo; for wherever a plea is ſufficient to bar the relief 

prayed, it muſt go to the diſcovery, otherwile the plea to the re- 3 

lief would be nugatory and idle. Here the whole charge reſted 

upon a ſuppeſed agreement, which being neither reduced into 

writing, nor ſigned by the reſpondent, could never be decreed, 

againſt him.z and if ſo; a diſcovery; of all the matters charged in 

the bill would be a diſcovery of nothing at all, and leave the 

appellant in juſt the ſame ſtate he now was. 


After hearing counſel on this appeal, it was ORDERED ad Oren 
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Arthur F Trench, Ela; and Edmond Mes- 


Richard Caddell, Eſq; (iow uſing the] — 785 
name of Farrel) and Robert Caadell, Reſpondents. 


Eſq; and others, 


94 


terville, Eſq; 
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} Appellants. 


RAH FARREL had iflue by It Parrel, Eſq; bir firſt 
huſband, three ſons, James, Fergus, and Ulick, and fix daugh- 


ters, namely, Mary, mother of the reſpondent Jobn Kelly, Mar- 
garet, mother of the appellant Edmond Netterville, Margery, mo- 
ther of the appellant Arthur French, Celia, mother of the re- 
ſpondents Richard and Robert Caddell, Roſa, who died unmarried, 
and Auſtace, who married * e but 4 without 


iſſue. 


hor Parrel, after the death of Irie Reval. and in the life- 
time of all her children, in May 1691, married Arthur French, 
Eſq; who had a fortune ſufficient to provide for any children he 
might have by her; and ſhe being ſeiſed in fee of feveral lands 
in the counties of Roſcommon, Galway and Sligo, of conſiderable: 
yearly value, and deſirous to make a proviſion for all her child- 
ren by her firſt huſband, prevailed on Mr. French to join with 
her in levying fines of all her ſaid eſtates, to Thomas Burke and 


James Browne and their heirs; and by indenture, dated the 25th 


of April 1702, between the ſaid Arthur French and Sarab his 
wife, of the one part, and the ſaid Thomas Burke and James 
Browne of the other part; after reciting the fines ſo levied, the 
uſes thereof were declared to enure, as to the lands in the coun- 
ty of Roſcommon, to the uſe of Sarah French for life, without 
impeachment of waſte; and as to all the other lands and thoſe 
in the county of Roſcommon, after her death, to the uſe of James 
Farrel her eldeſt fon for life, without impeachment of waſte; 
remainder to truſtees to ſupport contingent remainders, remain- 
der to the firſt and every other ſon of the ſaid James Farrel, in 


tail male; remainder to Fergus Farrel her ſecond ſon for life, 


without impeachment of walls, remainder to truſtees to ſupport. 


contin ** 
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contingent remainders, remainder to the firſt and every other 
ſon of the ſaid Fergus Farrel, in tail male; remainder to Ulick 
Farrel her third ſon for life, remainder to truſtees to ſupport 
contingent remainders, remainder. to the firſt and every other 
ſon of the ſaid Dick Farrel, in tail male; remainder to Mary, 


Margery and Margaret, three of her daughters by the ſaid Irie 


Farrel, and the ſeveral and reſpective heirs male of their ſeveral 
and reſpective. bodies; and for want of ſuch. iſſue, to the uſe of 


the right heirs of the ſaid Sarah. 


And it was . that all the premiſes comprized in this 
deed: (except ſuch as were limited to Sarah for life) ſhould be to 
the uſe, intent and purpoſe, that the ſaid Arthur French, his 
executors or aſſigns, ſhould be paid the ſum of 1000 J. ſterling 
out of the iſſues and profits thereof, being the marriage portion 
of Margery Farrel with Chriſtopher French her huſband, eldeſt 
ſon and heir of the ſaid Arthur, by a former wife; leaving 100 /. 
a Te for the maintenance of James Farrel the eldeſt ſon. 


Arid it was further provided, that the ald James Parrel, and 


alſo Margaret, Celia, Roſa and Auſtace Farrel, the ſaid Sarab's 

four daughters, then unmarried and unprovided for, and the ſaid 
Fergus and Ulick Farrel, her younger ſons, ſhould be paid out 
of the lands therein mentioned (except thoſe limited to the ſaid 
Sarab for her life, and under the reſtrictions therein mentioned, 
in caſe of the ſaid daughters marriage without Sarah's conſent if 
living, or of the ſaid Thomas Burke and James Browne in caſe 
of her death) the ſeveral and reſpective ſums, maintenances and 
portions therein mentioned, vig. that James ſhould receive, in 


half yearly payments, 100 J. while he remained unmarried, and 


after his marriage, 200 J. he paying 1000 J. of his wife's marriage 
portion, towards payment of the portions of his younger bro- 
thers and ſiſters; that Margaret ſhould receive 20/7. if the mar- 
ried without, and 800 J. if ſhe married with conſent; that Celia 


ſhould have have 20 J. if ſhe married without, and 600 J. if the. 


married with conſent ; that Roſa ſhould have 20 J. if ſhe married 
without, and 500 J. if ſhe married with conſent; that Auftace 
ſhould have 20 J. if ſhe married without, and 400 J. if ſhe mar- 


ried with conſent ; and that the ſaid Fergus and Ulick, not be- 
ing tenants of the freehold, and conducting themſelves accord- 


ing to Sarab's advice during her life, and of the truſtees after 
her 
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| P—_A— her death, ſhould have 5007. a piece; and in caſe either of them 
| D2, ſhould come to the poſſeſſion of the ſaid lands, then his portion 
| was to merge in the inheritance ; and until the other portions 
were paid, he was to be allowed 1007. per ann. and that after 
Sarah's death, reaſonable yearly. maintenances ſhould be reſpec. 
tively allowed to her ſaid four daughters. until they married, and 
to her ſaid younger ſons, as the truſtees and their heirs ſhould 
think fit; and that Sarah might, during her life, aſcertain and 
allow the ſaid younger ſons and daughters unmarried, ſuch main- 
tenance as ſhe ſhould think fit ; and powers were thereby given 
to the ſaid James, Fergus and Ulick reſpeRively;—when in poſſeſ- 
ſion, to ſettle a part of the lands, not exceeding 1000 acres, as 
a jointure on their wives, and out of the rents and profits of 
the premiſes, to limit and appoint portions for younger children, 
and to make leaſes in poſſeſſion, but not in reverſion, at the im- 
proved rent, for any term not exceeding ſeven years. 


And reciting that ſeveral . lands, being the ſaid [rie/ Burn 
rel's real eſtate, and particularly certain lands, mortgages and 
[| ſecurities for money therein mentioned, which the faid Artbur 
| | French and Sarah his wife thereby releaſed to. the uſes afore- 
[| ' faid, were then or might be in danger of being loſt ; in which 
| caſe the ſeveral portions limited to the ſaid Margaret, Celia, 
[| Roſa, Auftace, Fergus and Ulick, might be a great and inſupport- 
11 able charge on the premiſes, ſo that it might be highly. reaſon- 
J able to abridge them in ſuch events : It was therefore provided, 
that in caſe the ſaid laſt mentioned lands, mortgages, and ſecu- 
rities ſhould not be preſerved, that then the yearly allowance of 
I! 1004; or 200 J. to the ſaid Fames and any other of the ſaid Sa- 
| rab's ſons by her firſt huſband, ſhould: be paid without defalca- 

tion; but if preſerved, ſo that he or they ſhould enjoy the ſame 

for his or their maintenance, that then the ſaid yearly allowances 
ſhould ceaſe and determine, as if not therein mentioned; that 

the ſaid 800 J. limited to Margaret, ſhould be reduced to 600 l. 

the 600 J. limited to Celia, to 500 J. the 5004. limited to Roa, to 

400 J. the 400 J. limited to Auſtace, ſhould be continued to her, 

and that the 500 J. limited to Fergus, and Liicł reſpectively, 

ſhould be reduced to 4004, cach ; Then comes the following 
5 Srovils. 
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Provided always nevertheleſs, and it is covenanted, conelud- 
ed, condeſcended and agreed unto, by and between all the 
«« ſaid parties to theſe preſents, that it ſhall and may be lawful 
to and for the ſaid Sarah French, from time to time, and at 
any time or times hereafter during her life, Whether ſhe be 
„ ſole or married, by any deed or deeds, writing or writings, to 
abe ſubſcribed, and ſealed by her in the preſence of three or 
more credible witneſſes, to revoke, make void, tranſpoſe and 
alter, all and every, or any the uſes, eſtates, proviſions and limi- 
« tations herein before mentioned, limited or appointed, ſo as 
« by the ſame deed of deeds, writing or writings, new wſe or 
«© uſes inſtead thereof be declared, limited, or appointed; and 
« that immediately from and after ſuch revocation, making void, 
« tranſpoſition, or alteration, declaration, limitation, or appoint- 
« ment of other, or new uſe of uſes as aforeſaid, the ſaid Thomas 
« Burke and Fames Browne, and the ſurvivor of them, and his 
« heirs, ſhall ſtand and be ſeiſed of all and ſingular the premiſes; 


„with the appurtenances, and the aforeſaid fine already levied | 


« as aforeſaid by the ſaid Artbur French and Sarab his wife, 
* to the ſaid Thomas Burke and Fames Browne, in manner afore- 


* ſaid, and all and every other fine or fines, or other aſſurances 


* whatſoever, had, levied, made, or ſuffered ot to be had, levied, 
made, done, of ſuffered by the parties to-theſe preſents, or 
« by any or either of them, ſhall be to ſuch uſe or uſes, ard 
„with and under ſuch ſeveral limitations, powers, authorities; 
* liberties, proviſoes and agreements, as in and by the faid deed 
vor deeds, writing or writings, declaring, limiting, or appoint- 
ing ſuch new or other uſe or uſes, and in ſuch manner as 


* aforeſaid, ſhall be declared, limited and appointed; and to and 


for no other uſe of purpoſe whatſoever ; the ſaid 1000 /. ſter- 
„ling, limited to the faid Artbur French as aforeſaid, ye 
wy Oy and foreprized. F 


And at the foot of the deed there was a memorandum, that the | 


faid Sarah French ſhould have full power to make any leaſe or 
leaſes of the premiſes, or any part thereof, as ſhe ſhould think fit; 
and that all leaſes thentofore made by her and her huſband, the 
| ſaid Arthur French, of any part of the premiſes, ſhould be 
good and valid. | 


Vox. VI. * 8 | Sarah 
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Sarah Prana was a Papilt, and educated all her children i in 
the Popilh religion. - 


But Fames her eldeſt ſon, after paſſing the ſeveral IJriſb acts of 
parliament to prevent the growth of popery, v2. in the year 
1708, conformed to the Proteſtant religion, and performed eyery 
thing requiſite on that occaſion, and was afterwards called to 
the bar, and practiſed as a counſel; and being a man of art 
and ſkill, and having a prevailing influence over his mother, he 


formed a ſcheme to get the whole of her ſaid eſtates into his 


power, and to defeat the limitations and proviſions in favour of 


his younger brothers and fiſters in the ſettlement of 1702 : And 


in order thereto, in 1710, he prevailed on his mother to execute 
a deed, dated the 1ſt of July in that year, and made between the 
ſaid Sarah, then wife of the ſaid Arthur French, of the one part, 


and Fohn Kelly Eſq; and the ſaid James Farrell, of the other, 


reciting the ſeveral limitations in the deed of the 27th of April 
1702, the charges for the portions and maintenance of Margaret, 


Celia, Roſa, Auſtace, Fergus and Ulick Farrell, and, the power 


thereby reſerved to Sarah during her life, and after her deceaſe to 


the truſtees, of limiting and appointing ſuch maintenances for the 


younger children as they .ſhould reſpectively think fit, as alſo 


- ſuch other ſums of money as they thould think proper to give 


with the ſaid Fergus and Ulick Farrell, for breeding them to 


ſome proper calling or profeſſion, and the powers of leafing and 


revocation reſerved to Sarah; and farther reciting, that it ap- 


peared to the ſaid Sarah, that the limitations in that deed to the 
uſe of the ſaid James Farrell for his life only, with the ſeveral 


remainders, over, were and might be a prejudice and great dil- 
ſervice to him and his family; that the portions charged for the 
younger children, were an in ſupportable burthen on the eſtate, 
and conſiderably more than it would bear; and that the ſeveral 


powers abovementioned, and reſerved to Sarah and the truſtets, 


were unreaſonable, and might be extremely prejudicial to the ſaid 
James Farrell and his family's intereſt; it was therefore witnefl- 
ed, that the ſaid Sarab, in purſuance and execution of the ſaid 
power of revocation, and of all and every other powers reſerved 
to her, did by this indenture, intended to be atteſted by three 


credible witneſſes, revoke, annul, and make void the limitations 


of the eſtate to James Farrell for liſe, and alſo all the remain- 


ders, whether in being or contingent, limited over thereupon, 


together 
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together with all the ſeveral and reſpective charges, mainte- 
nances, portions and incumbrances limited and appointed to be 
paid thereout, to the ſeveral younger ſons and daughters of the 


ſaid Sarab, to all intents, conſtructions and purpoſes whatſoever ; 


and the ſaid Sarah did thereby farther revoke, annul, make 


void and releaſe, all powers and authorities therein before men- 
tioned, and all further and other powers and authorities to her 


in any wiſe ſaved or reſerved by the faid recited indenture, or 


otherwiſe : And it was further witneffed, that the ſaid Sarah 
did thereby limit, appoint and declare, that the fine or fines fo 
levied by her and the faid Arthur French her huſband, of the 
ſeveral caſtles, towns, lands, tenements, hereditaments and pre- 
miſes in the ſaid fine mentioned, and the ſaid recited indenture, 
and the premiſes thereby granted and conveyed, ſhould be and 
enure, as to the lands by the ſaid recited indenture limited to 
farah for life, to the uſe of her the ſaid Sarah for life, without 
impeachment of waſte; remainder to the ſaid James Farrell, his 


heirs and aſſigns for ever: And as to all the other premiſes by 


the former indenture limited to the uſe of James Farrell during 
his life in poſſeſſion, the ſame ſhould be and were thereby de- 
clared to enure to the uſe of the ſaid Fames Farrell, his heirs 
and aſſigns for ever: And farther, for the providing of portions 


and maintenances for the ſaid Celia, Roſa, Auſtace, Fergus and 


Ulick Farrell, the ſaid Sarah did limit, declare and appoint, that 

75 John Kelly and James Farrell, and the ſurvivor of them, 
and his heirs, ſhould have full power and authority, by deed 
executed in his or their lifetime, atteſted by three or more cre- 
dible witneſſes, or by his or their laſt will and teſtament, to 
charge all or any part of the premiſes (the lands limited to the 


ſaid Sarah for life, for ſuch time only, excepted) with any 


ſum or ſums of money for the portion, maintenance, and pre- 
ferment of the ſaid ſeveral ſons and daughters, as to him or 
them ſhould ſeem proper and reaſonable, ſo as the ſame did not 
exceed in the whole 1800 f. ſterling ; and to diſtribute ſuch ſum 
amongſt the ſaid ſeveral: daughters and younger ſons, in ſuch 


manner and proportions as to him or them ſhould ſeem moſt 
convenient and proper, 


Mary the eldeſt daughter, and John Kelly her huſband, left 


iſſue the reſpondent John Kelly their eldeſt ſon, and Dennis their 
youngeſt, which Dennis died a Papiſt, leaving the reſpondent 
Jobn Kelly the younger, who afterwards took the n name of Farrel, 


his 
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| N his eldeſt ſon, alſo a Papiſt. John, the eldeſt ſon of Mary, 
LS had iſſue two ſons, Dennis and Fobn, but Jobn his ſecond died 


unmarried, and without iſſue. 


Margaret the ſecond daughter, and Patrick Netterville her 
huſband, left the appellant Edmond Netterville a Proteſtant, * 
educated as ſuch, her eldeſt ſon and heir. 


Margery the third daughior, and Chrifopher French her huſ- 
band, left the appellant Artbur French, alſo a Proteſtant, and 
educated as ſuch, her eldeſt ſon and heir. 


| | Celis the fourth daughter was mother of the reſpondents Ri- 
chard and Robert Caddell, who were both Papiſts. 


Roſa, the fifth daughter died unmarried, and Auſtace the ſixth 
daughter married Richard Kir van, but afterwards died without 
iſſue. | 

Arthur French, the ſecond huſband of Sarab, died i in 1712, 
and ſhe and her ſecond ſon Fergus died in 1730, both Papiſts, 
and Fergus was never married. | - 
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Previous to James Farrell's marriage with Jane Blake, he by 
indenture, dated the 18th of Fuly 1735, in conſideration of the 
marriage, and of Jane's portion amounting to 3100/. granted and 
conveyed certain lands and hereditaments, part of the before- 
mentioned premiſes, to truſtees and their heirs, to the uſe of 
himfelf for life, with remainder, ſubje& to a jointure of 4o00/. 
per ann. for the ſaid Fane, to truſtees for a term of gg years, to 
raife portions for the younger children of the marriage ; remain- 
der to the firſt and every other fon of the- marriage in tail male ; 
remainder to his firſt and every other fon by any other wife i in 
tail male; remainder to his own right heirs. 


James Farrell died without iſſue in 1738, having made his will 
dated the 25th of July in that year, reciting that he had by his 
marriage ſettlement, ſettled a jointure of 400. a year upon his 
wife Jane, and being deſirous to make a better proviſion for 
her, he thereby deviſed to her all the fortune he was entitled to 
in her right, provided ſhe ſhould be content and fatisfied 
therewith, and with 200“. a year out of his real eſtate 

during 
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during her life ; and upon, default of iſſue male and female of 


his own body, he deviſed all his eſtate in the counties of Galway, 
Roſcommon and Sligo, to Peter and Dennis Daly and their heirs, 


in truſt, in the firſt place, to pay all his juſt debts and legacies, 


and after payment thereof, and ſecuring the proviſion made for 


his wife, he limited his eſtate: in the counties of Galway and 


Sligo, tothe uſe of John Kelly junior, ſecond fon of his nephew 


John Kelly. of Lackane for life, remainder, to truſtees to ſup- 


port contingent remainders, remainder to John Kelly's firſt and 
other ſons in tail male (he and they aſſuming the name of Far- 
rel) ; remainder to the reſpondent Richard Caddell, eldeſt fon of 
his ſiſter Celia for life, remainder to his firſt and other ſons in 


tail male, remainder to the reſpondent Robert Caddell, ſecond 


ſon of Celia for life, remainder to his firſt and every other ſon 


in tail male: And as to his eſtates in the county of Roſcommon, 


upon default of iſſue of his body, and after the payment of 
his debts and legacies, he deviſed the ſame to his nephew the 
reſpondent Richard Caddell for life, remainder to his firſt and 
every other ſon in tail male, remainder to his nephew Dennis 


Kelly, father of the reſpondent Fohn Kelly the younger, for life, 


remainder to his firſt and every other ſon in tail male, remain- 
der to Jobn Kelly, the youngeſt ſon of his ſaid nephew John 
Kelly of Lackane, for life, remainder to his firſt and every other 
ſon in tail male, remainder to the younger ſons of his ſaid 
nephew Jobn Kelly, in ſuch manner as his lands in the counties 


of Galway and Sligo were limited to them, remainder to his 


own right heirs. And he declared, that the eſtates thereby given, 
were upon condition, that the ſeveral perſons who ſhould hold 
or enjoy the ſame, and their iſſue, ſhould aſſume and take the 
name of Farrel, and the coat of arms of that name; and that 
ſuch as did not, ſhould forfeit the eſtate thereby limited to them, 
which (hould go over to the next in remainder who took that 
name and arms; and he thereby bequeathed annuities to his 
liſters Roſa and Auſtace Farrel, and ſome ſmall pecuniary lega- 
cies to his nieces, Frances and Hellen Kelly, and to his nephew 
James Kelly, their brother, and to his nieces Margery and Roſa 
French, and to their brother Patrick French, and to Bridget 
Netterville, and deviſed his real eſtate, in default of iſſue — 
of his body, to his daughters ſucceſſively, and the heirs of 


their bodies; and if there ſhould be any younger daughter or. 
daughters, who ſhould live to marry, to have ſuch portions on | 


the eſtate as the ſaid Peter and Dennis Daly, and their heirs, 


„ 55S ſhould 
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fhould appoint, provided that fuch daughter as ſhould enjoy 
his eftate, ſhould marry one of the name of Farrel, or who: ſhould 
aſſume that name and arms, elſe to go to the next daughter or 
her iſſue; and for want of ſuch, to go according to his ſaid 
will; and he appointed Peter and Dennis Daly his executors : 
And by a codicil, dated Augu/t 18th, 1738, after making ſome 
alterations with regard to the life annuities and legacies be. 
queathed by his will, he revoked the bequeſt of the money and 
ſecurities that he had, or was entitled to as his wife's portion, 
and bequeathed the ſame to the appellants and their heirs, to be 
laid out in lands in truſt for his grand nephew Jobn Kelly, 
with ſach remainders as were limited of his eſtates in the coun- 
ties of Galway and Sligo; and appointed his nephew” Jobn Kelly 
of Lackane, and his ſiſter Celia Caddell, his executors. 


Jane Farrell the widow entered on her jointure, and married 
the reſpondent Fohn Kelly of Fidane. 


Ulick Farrel, the youngeſt brother, having ſurvived Famer, 
the tenants of the eſtate in the county of Ro/ſcommon' refuſed to 
attorn tenants to the reſpondent Richard Caddell, the deviſee, in 
the will of James Farrel; and Ulick being a weak man, and 


totally incapable of managing his affairs, was prevailed upon 


by the reſpondent John Kelly of Lackane, for the conſideration 
of 50 J. and an annuity of 100“. for his life, to convey the Ro/- 
conimon eſtate, which the appellants took poſſeſſion of, and which 
was then worth 370 J. a year, to the ſaid John Kelly and his 
heirs; and he being intimately acquainted with Peter and Den- 
nis Daly, the truſtees in James Farrel's will, got them to join with 
him in bringing an ejectment for recovering the poſſeſſion there- 
of, on a double demiſe, one by the ſaid Peter and Dennis Dah, 
and the other by the ſaid John Kelly of Lackane, whereto the 
appellants made themſelves defendants ; but they not having the 
original ſettlement of 1702 to produce, and Vic who had an 
indiſputable remainder in that ſettlement deing living, they 


could make no defence; ſo that the plaintiffs in the ejectment 
obtained judgment. 


Dick Farrel dying without iſſue in 1747, the remainder li- 
mited by the ſettlement of 1702, to Mary, Margery and Marga- 
ret, the daughters of Sarah Prench, and the heirs male of their 
reſpedtive bodies, took effect in poſſeſſion; and 2 the mo- 


ther 
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ther of the appellant: Arthur French, who was then living, and 
the appellants Edmond Nerterville and. Arthur French, having re- 
| ceived information that all the family deeds and papers, and parti- 
cularly the deeds of 170 and 1710, were in ſome of the reſpon - 

dents hands, applied to them for a production thereof; and they 
alſo applied to the reſpondent Fobx Kelly of Lackane, eldeſt ſon of 
Mary the eldeſt daughter of Sarah French, to join with them in 
a ſuit for recovering poſſeſſion of the ſaid eſtate ; but he refuſed 
ſo to do, and all the reſpondents refuſed to produce the deeds. 


The appellants. and the ſaid Margery were therefore under a 
neceſſity of applying to a Court of Equity, to compel a produc- 
tion of the ſaid ſettlement of 1702; and accordingly, on the 17th 
of February 1758, they faled their bill in the Court of Chancery 
in Ireland, againſt the reſpondents, ſtating their title under the 
limitations in the deed of April 1702, to Mary, Margery and 
Margaret, the daughters of Sara French, on failure of iſſue 
male of her three ſons ; and they offered to confirm the leaſes 
made by James Farrel, and the reſpondent Jane's jointure, which 
her huſband had a power of making, by the decd of 1702, and 
prayed a production of that deed, and that they might bring 
the ſame, and alſo the deed of July 1710, into court; and that 
the remainder limited to the ſaid Mary, Margery and Margaret, 
by the deed of April 1702, might .be eſtabliſhed, and ſuch of 
the plaintiffs as appeared to be entitled to the poſſeſſion of the 
lands, or to any ſhare thereof, might be decreed thereto; and 
that the plaintiffs might be decreed to two third parts of the 
faid lands, ſubje& to the leaſes, and to the reſpondent Jane's 
jointure; and alſo to an account of the rents and profits, (ex- 
cept of the lands in jointure) and for a partition of the pre- 


wiſes between the appellants and the reſpondent Jon Kelly of 
Lackane. 


| Pending this ſuit, Margery, the appellant Arthur French's 
mother, died, leaving him her eldeſt ſon and heir; and the ap- 


pellants were by an order permitted to carry on the cauſe in their 
own names. | 


To this bill the reſpondents Richard Caddell (uſing the name 
of Farrel) and Robert Caddell, put in their joint anſwer, admit- 


ting the fine levied by Arthur and Sarab French, and the deeds 
of April 1702, and Ju 1710, Which laſt they alledged was exe- 


cuted 
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3 and thereby derived a title to the reſpondent Richard. 


The reſpondent John Kelly of Lackane alſo put in his anſwer to 
the like effect, but declined any particular right which he might 
have * virtue of the 2 * Ulick Farrel. 


The a Jobn Kelly of Fidge and Jane his wife put 
in their anſwer, and the ſaid Jane claimed the benefit of the ſet- 


tlement made on her marriage with James Farrel, as being a pur- 


chaſor thereof for a valuable conſideration, without notice of the 


ſettlement of 1702. 


Pending the ſuit, Roſa Farrel died without iſſue, and the ſaid 
Dennis Daly, who had ſurvived Peter Daly, the other truſtee in 
James Farrel's will, alſo died, leaving Dennis Daly his eldeſt ſon; 
and a bill of revivor being filed againſt the ſaid Dennis Day the 
ſon, the proceedings in the cauſe were by order duly revived; 


and the ſaid Dennis Daly put in his anſwer, ſubmitting to act 
as the court ſhould. en. | 


Ifue being coined, Sand witneſſes were examined ; and pub- 
lication being paſſed, the cauſe was heard by the Lom Chancel- 
lor of Ireland, on the 16th, 17th, 18th, 21ſt, 22d, 234, 24th, 
and 2 th of February 1764, and his Lordſhip was pleaſed, on the 


12th of March following, to diſmiſs the appellants bill, without 
coſts. 


From this decree of diſmiſſion the plaintiffs in the cauſe ap- 


A. Forreſter. nealed ; inſiſting, that the deed of 1702 was a molt fair and juſt 


ſettlement of Sarah French's eſtate, for the benefit of her children 


by her former huſband; and had ſhe died without revoking it, the 
ſeveral limitations and proviſions therein contained would have 
been good, notwithſtanding the ſubſequent act of 2d Arn, which, 
as to purchaſes and ſettlements made by Papiſts, looks to futurity 
only. If therefore, the power of revocation was not well exe- 
cuted in point of law, or if the execution of it was obtained by 
impoſition upon Sarah French, or miſrepreſentation to her, or 
if ſhe was totally miſtaken in what ſhe was then doing, from 
being ignorant of her ſituation; a Court of Equity ſhould con- 
ſider the deed of 1702 as ſtill exiſting, and not revoked by 


that 
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that of 1710. That the reverſion in fee expectant upon the 


particular eſtates limited by the deed of 1702, was in Sarah 
French; and upon her eldeſt ſon Fames Farrel's conformity, ſhe, 
by the Popery acts, became but tenant for life thereof; it being 
immaterial whether the Popiſh parent's eſtate be in poſſeſſion or 
reverſion, the law is the ſame in both. By the power reſerved 
to her, ſhe muſt not only revoke the old uſes, but limit new ; 
for a bare revocation, without limiting new uſes, would have 
been void: But after her ſon's conformity, ſhe could no longer 
meddle with the fee, by limiting new uſes thereout; to a 
ſtranger ſhe could not limit a new uſe, as that would have been 
diveſting out of her ſon an eſtate, which the act of parliament 
had abſolutely veſted in him; and to the ſon himſelf ſhe could 
not limit the fee by the deed of 1710, becauſe he had the rever- 


ſion in fee already, as a purchaſor under the act, and conſequent- 


ly her power was extinguiſhed, the eſtate to which it was an- 
nexed being gone. If therefore this laſt deed could not ope- 


rate as a limitation of a new uſe in fee to the ſon, neither could 


it operate as a revocation of the old uſes limited by the deed of 


1702; a void limitation being the ſame as no limitation at all, 


and the conſequence plain, that the limitations in the deed of 
1702, were unrevoked, and muſt take place. That the deed of 
1710 was not only attended with very ſuſpicious circumſtances, 
but was evidently grounded on a miſtake in Sarah French, and 
a total ignorance of the ſituation of herſelf and her younger chil- 
dren. Her huſband, though a party to the deed of 1702, and, on 
account of the life eſtate thereby limited to her, intereſted in 
its continuing unrevoked, was no party to that of 1710; and 


yet his wife was then parting with that eſtate, to take back a new. 


life eſtate, which, as a Papiſt, ſhe was abſolutely diſabled from 
holding. A daughter married and provided for, was recited to 
be unmarried, and not provided for, in order to repreſent the 
charge upon the eſtate to be greater than it really was ; and the 
unhappy mother, with an avowed continuing intent of providing 
for her younger children out of the eſtate, was made to ſet looſe 
the only hold they had for bread, and leave them to beggary, by. 
creating a void charge in their favour, which ſhe however ap- 


prehended moſt certainly to be good and effectual. But admit- 


ting the deed of 1702 to be well revoked, and the fee veſted 
in James Farrel by that of 1710, till the appellants, as two of 


his heirs at law, were entitled to a moiety of the eſtate ; His de- 
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; happen, without any thing contained in the will to reſtrain the 
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viſe to the reſpondents being void, for want of a particular eſtate 
to ſupport it as a remainder, and too remote, after a general 


failure of iſſue, to take place as a future or executory deviſe. 


On the other fide it was ſaid, that the appellants had, by 
their bill, made only one point, but at the bar had invented 
two auxiliary ones; I. The point made by their bill was, that 
the ſettlement of 1702 became irrevocable by the Jriſb Popery 


acts of the ad and 8th of Queen Ann, becauſe, by the terms of 


the power, Sarah French could not revoke the old uſes, with. 
out limiting new ones by the ſame deed; and that the uſes li- 
mited by the deed of 1710, being merely voluntary, and the a& 
of a Papiſt, were prevented by the act of the 2d of Ann from tak- 
ing effect; for ſhe could not limit new uſes, without taking back 
to herſelf the fee, which was prohibited by the act; or, if the 
could have done ſo, yet the inſtant ſhe had become ſeiſed of the 
fee, the act had made her tenant for life only, as her eldeſt ſon 
was a Proteſtant; or, that the act of the 8th of Ann muſt have 
given the eſtate ſo reſumed to a Proteſtant informer, and conſe- 
quently, the new uſes limited by the deed of 1710, could not 
have ariſen, and that therefore the old uſes were not revoked. 

II. The firſt point made at the bar was, that by the deed of 1702 

reaſonable portions were provided for the daughters and younger 
ſons, and that by the deed of 1710, all the revocable portions 
were revoked, and in lieu af them, a power only given to James 
Farrel and Jobn Kelly, or the ſurvivor, to give the three younger 
daughters, and to the younger ſons, a ſum not exceeding 1800/. 

in the whole ; and that therefore, Kelly the truſtee, without the 
concurrence of. Farrel, to whom the eſtate was by that deed 
given, could. not have executed the power; that if Parrel 
had ſurvived him, he alone had the power to give, or not to 
give the 1800/7. or any part of it, to his brothers and ſiſters; 
that a parent, not impoſed upon, could not have made ſuch 2 
bargain for younger children; and that this ſuppoſed apparent 
fraud ought to infet the whole deed. III. The other point 
made at the bar was, that the eſtates deviſed to Jobn Kelly and 
the reſpondent Richard, were to take place on failure of the iſſue 
male and female of James Farrel, whenſoever the ſame ſhould 


contingency to his own death, or any other PR time; and 
that therefore ſuch executory deviſes were void. 


re 


Caſes in Parltament. 


To theſe different points the following anſwers were ſubmit- 
ted. I. That the act of the 2d of Ann does not ſay or mean ge- 
nerally, that a Papiſt ſhall not make a voluntacy ſettlement. 
The expreſs proviſion of the act is, that a Papiſt, ſeiſed in fee or 
in tail, ſhall not diſpoſe of that eſtate, otherwiſe than by a ſale; 
becauſe in ſuch circumſtances, the eſtate not aliened muſt go 
to all the ſons and daughters, or to the collateral kindred in 
equal degree, or to the Proteſtant heir; and the end of the law 
muſt be anſwered, either by dividing the eſtate, or by the con- 
formity of the heir. That in the preſent caſe, Sarah French 
had but an eſtate for life in the Roſcommon eſtate, and no intereſt 
at all in the lands in Galway or Sligo; and her power over all 
theſe eſtates could not be conſidered as an eſtate in fee, or if it 
could, yet the ſon's conformity muſt have brought the reverſion 
in fee of all the lands to him. That to bring this caſe within 
the Popery laws, it muſt be preſumed, that her dominion over 
the eſtate was tantamount. to a fee; and this very ſuppoſition 
took from the appellants all poſſibility of title derived from 
thoſe laws. Beſides, to bring this caſe within the act, would 
wholly prevent the operation of it; for, if the deed of 1702 became 
irrevocable, the eſtate muſt have gone in entire ſucceſſion to all 


the perſons to whom it was given by that ſettlement, though they 


had all continued Papiſts ; whereas, allowing Sarab French to 
execute her power, the new grantees muſt either have conform- 
ed, or the eſtate muſt, after the ſecond act, have gone to Proteſtant 
informers. The queſtion then would be, whether the legal con- 
ſequences contended for, neceſſarily flowed from the firſt act, as 
diſabling Sarah French to limit new uſes. Papiſts are diſabled 
to take beneficial eſtates only. It was evident {he did not take 
back to herſelf any beneficial intereſt ; and as the had not done 
it, it was unneceſſary to diſcuſs the queſtion, whether the right 


ſhe had reſerved to herſelf of doing fo before the Popery laws, 


was reſcinded by thoſe laws. But if it had been neceſſary to 
take back the eſtate for an inſtant, for the purpole .of limiting 
new uſes, it was apprehended that ſuch an inſtantaneous ſeiſin 
was not prohibited by the Popery laws. For to conſtrue thoſe 
laws to extend to that kind of ſeiſin, which might be neceſſary 
to transfer the eſtate from a Papiſt to a Proteſtant, would be to 


make them by conſtruction, in this inſtance at leaſt, counter- 


act the avowed purpoſes for which they were made. But it was 


not neceſſary that Sarah French ſhould have reſumed the old 
| | eſtate, 


ab —ůů 
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E eſtate, not even for an inſtant; for the new uſes aroſe out of 
ws the eſtate which was granted by the fine to the truſtees, and 
1 | therefore the caſe was neither within the words or meaning of 
the Popery laws, nor affected by any conſequences flowing from 
them. II. The objection to the deed of 1710, was made by 
perſons who had no intereſt in the portions which were re- 
voked, and after an acquieſcence of 50 years by thoſe who had 

an intereſt in them, and this too without any allegation in the 

_ bill to impeach the deed as fraudulent. But this objection had 
been already ſufficiently anſwered by the obſervation, - that John 

Kelly, whoſe intereſt was equally affected with that of the ap- 
pellants by the deed, was an executing party and truſtee under 

it; and that the principal and only avowed object of the deed, 

was to provide for the eldeſt ſon and his family. III. The de- 
viſe to the remainder-men under the will of James Farrel, was 

at his death, a deviſe in poſſeſſion, and not an executory deviſe, 

No eſtate was limited to the iſſue by the will; but it was plain, 
He meant a failure of iſſue living at the time of his death. The 
contingency was determined the inſtant the will took place, viz. 

at his death. The firſt truſt was to pay debts, legacies and an- 
nuities to his ſiſters for their lives; and he could not have 
intended that thoſe truſts ſhould take place 100 or 200 years 
after his death, The legacy given by the codicil to James 
Coſtello, of which the firſt payment was to be made on the iſt 
of May, or November, which ſhould firſt happen after his death, 
ſhewed what he meant by dying without iſſue; vis. if he ſhould 
have no iſſue when his will ſhould take effect. And the codicil 
was expreſſed to be an addition to the will, and directed, that the 
will ſhould ſtand in all points not thereby altered ; and therefore 
the legacies were, by the will and codicil, payable only on the 
event of his dying without leaving iſſue at his death. And by 
this conſtruction, none of thoſe dangers could ariſe, which pre- 
T5. bro the effect of executory deviſes ; nor was any rule of law 
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broken. 
Decree After hearing counſel on this appeal, it was oRDERED and 
ee 201 31. ADJUDGED, that the ſame ſhould be diſmiſſed ; and the decree 
P. 80. therein complained of, affirmed : And it was farther 0RDERED, 


that the appellants ſhould pay to the reſpondents, 60 “. of lawful 
money of Great Britain, for their coſts in reſpect of the ſaid 


| 1 


Cbarlu 


Caſes in Parliament, 


Charles Vipont Charles, Eq. "A ppellant. 


The Right Honourable Hercules Lang- 


ford Rowley, = : 5 lebenden. 


29th March, 1765. 


IR Arthur Lang ford, Bart. deceaſed, being ſeiſed in fee of 


the ſeveral towns and lands of Pierce town, Landy and others, 
part whereof were by him purchaſed from the Earl of Bellamont, 


did by leaſe dated the 22d of March, 1697, demiſe the ſame to 


Jobn Charles, his heirs and aſſigns, for the lives of Alice his 
wife, and Richard Charles their eldeſt ſon, and of Jobn Ward, 


ſon of Edward and Margaret Ward, ſiſter of the ſaid Alice 


Charles, and the longeſt liver of them, at the rent of 3661. 
payable half yearly, on every 1ſt day of May, and iſt day of 


November, over and above quit rents, crown rents, patent and 


73 


Caſe 8. 


chief rents, and all other taxes of what nature ſoever : With a 


covenant of renewal upon payment, by the ſaid Jobn Charles, 
his heirs or aſſigns, of a fine of 100/. to Sir Arthur Lang ford, 
his heirs or aſſigns having then the immediate inheritance of the 
lands, within one year next after the deceaſe of any of the per- 
ſons for whoſe lives the leaſe was made; the perſon paying ſuch 


fine, having two lives remaining and undetermined, and pre- 


ſenting a pair of indentures of leaſe, fairly drawn and ingroſſed 
upon parchment, purporting a demiſe of the premiſes for the 


two ſurviving lives, and that of the other perſon then to be no- 


minated, and the lives of the longeſt liver of them, under the 
ſame reſervations, covenants and clauſes of renewal, as in the 
original leaſe; with a farther covenant for renewing for ever on 
the like terms; and alſo a covenant reſtraining the ſaid John 
Charles, his executors, adminiſtrators and afſigns, from giving, 
ſelling, granting or aliening his or their eſtate in the premiſes, 
or any part thereof, to any perſon or perſons, other than the 


wife, children, grandchildren, or poſterity of the ſaid John 


Charles, without the conſent of Sir Arthur Lang ford, his heirs 


or aſſigns, farſt had and obtained in writing under moo and 
{eal. 
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By virtue of this leaſe, John Charles entered; but was ſoon 
after diſturbed in his poſſeſſion, and involved in ſeveral diſputes 
and ſuits, with other perſons claiming title to ſeveral parts of 
the demiſed premiſes, which ſuits Sir Arthur Lang ford, by 
letters and otherwiſe directed him to litigate and defend his title 
againſt, promiſing him an allowance for his coſts and expences 
therein; whereupon John Charles, beſides time and trouble, ex- 


pended upwards of 400 J. in defending and eſtabliſhing his title. 


And encouraged by the permanent intereſt he had in the lands, 
then lying waſte and uncultivated, he laid out more than 5001. 
(the beſt part of his fortune) in great and laſting improvements 
thereon, whereby they became much more valuable than when 


the leaſe was made, the reſerved rent being high, and the bar- 


gain a dear one. 
| 


Alice Charles, one of the ceſtigue vies, died on the gth of May 
1710, of which Sir Arthur Lang ford was ſoon after informed; 
but no account being then ſettled of the allowance to be made 
John Charles, for the money by him expended in defence of the 
title, which amounted to much more than the 100 J. fine, pay- 
able on the renewal, he within a year after Alice Charles's death, 
applied to Sir Arthur Lang ford for a new leaſe, offering to de- 
duct the 1001. fine out of the money due to him, which Sir 
Arthur agreed to, but the execution of the renewed leaſe was 
by conſent of both parties deferred till the account of Charles's 
diſburſements ſhould be ſettled; and Sir Arthur Lang ford at 
ſeveral times after the expiration of the year, and particularly 
ſome ſhort time before his death, declared to John Charles and 
ſeveral others, that he would not only renew the leaſe, but be- 


ſtow the fine due thereon upon one of John Charles's daughters, 


and would allow him his coſts and expences in defending the 
title and poſſeſſion of the premiſes. And Sir Arthur, ſo late as 
the year 1714, by letters and otherwiſe, directed Fohn Charles to 
make ſeveral freeholders on the lands, which he accordingly did, 

by making leaſes for lives renewable for ever of ſeveral parts of 
the premiſes, all which made John Charles leſs preſſing for an 
actual renewal, until the latter end of the year 1715, when Sir 
Arthur being in a bad ſtate health, John Charles raiſed as much 
money as, with the coſts and expences he had been at in defence of 
the title, amounted to the rent he owed and the fine for the re- 
newal, and went therewith to Sir Arthur's houſe, in order to 


ſettle 


Caſes in Parliament, 


ſettle accounts, and pay what remained due for the rent and fine, 


the leaſe : But Sir Arthur was in ſo weak a ſtate, that Charles 
was not permitted to ſpeak to him upon buſineſs, but only 
directed to pay what money he thought proper to Sir Arthur's 
receiver, George Dennis, and he accordingly paid him a con- 
ſiderable ſum, but Dennis not being impowered to ſettle the ac- 
counts, Charles was forced to defer it until Sir Arthur's recovery, 
when he received aſſurances that he ſhould alſo obtain the re- 
newal of his leaſe. 


Sir Arthur Lang ford's diſorder increaſed, in ſo much that he 
died about April 1716, having by his will, dated the 1ſt of 
December 1715, deviſed the premiſes to his nephew, Hercules 
Rowley, Eſq; and the heirs of his body, remainder to his own 
right heirs ; with power to the ſaid Hercules and his iſſue to 
make leaſes for lives renewable for ever, or for ſuch terms of 
years, as they ſhould think proper. He thereby alſo directed, 
that ſuch of his tenants as ſhould pay off their arrears, in twelve 
months after his death, ſhould be allowed one full half year's 
rent of their then holdings; and appointed the faid Hercules 
Rowley ſole executor, who proved the will. Long before the ex- 
piration of the twelve months, given by the will to the tenants 
for paying their arrears, Mr. Rowley came to England, and re- 
mained there near two years; ſo that Charles had, during that 
time, no opportunity of ſettling his account of expences, and 
the quantum of his rent remaining due, ſo as to demand a re- 
newal of his leaſe; but ſoon after Mr. Rowley's return to Ireland, 
he applied to him for the ſettlement of his accounts, for an 
abatement of one half year's rent, purſuant to Sir Arthur Lang- 
ford's will, and for a renewal of his leaſe; which being refuſed 
by Mr. Rowley, Charles, in order to take away all colour of 
excuſe againſt ſuch renewal, on the 2d of May 1718, paid off 
all the rent due for the premiſes to the iſt of November then laſt, 
without having any manner of credit or allowance given him; 
and at the ſame time offered Mr. Rowley 100 J. as a fine for re- 
newing the leaſe, with intereſt from the gth of March 211. 
the period when in ſtrictneſs the leaſe ought to have been re- 
newed, down to that time; and a further ſum of 1001. for a ſe- 
cond renewal, upon a ſuppoſition, that had the leaſe been re- 
newed and a life inſerted on the 9 of March, 1711, ſuch life 


would 


— — 
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in caſe this latter ſhould be demanded, and ſo get a renewal of W 
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Bank in Dublin, on the zoth of January 1719, where they ac. 
cordingly met; and Charles, in the preſence of ſeveral perſons, 


Hercules Rowley 3 ſtating the ſeveral matters above mentioned, 


of re-payment and renewal, and the ſeveral matters in his bill; 


following order: ** Cur. diſmiſs the bill fo far as relates to the 


Cases in Parliament. 


would have ſubſiſted for ſeven years and no longer, and intereſt 
for the ſame, both which Mr. Rowley refuſed; and Charles after. 
wards acquainting Mr. Rowley, that he was adviſed to make him 
a tender in ſpecie, Mr. Rowley promiſed to meet him at Henrys 


tendered Mr. Rowley, in ſpecie, the fines and intereſt aforeſaid, 
and therewith a pair of indentures of leaſe to be executed, pur. 
porting to be a renewal of and in every particular agreeing with 
the original leaſe, other than the change of the name of the ſaid 
Alice Charles for that of Thomas Hendrich, the life named to be 
inſerted in her place, offering and tendering to ſeal, deliver, and 
perfect as his act and deed, a counterpart of ſuch new leaſe, and 
to ſurrender or cancel the former, in caſe Mr. Rowley would exe- 
cute the new leaſe ; but which Mr. Rowley refuſed. 


W hereupon John Charles, on the 8 of . 171, filed 
his bill in the Court of Exchequer in Ireland, againſt the ſaid 


and praying to be decreed a renewal of his leaſe on payment of 
the ſum ſo tendered, or ſuch other ſum as the Court ſhould think 


proper, and likewiſe to be decreed to the coſts and expences he 
had been at in defending the title of the lands. 


Mr. Rowley in the year 1720 put in his anſwer, and the cauſe 
being at iſſue, witneſſes were examined, and publication paſſed; 
but notwithſtanding 7% Charles fully proved the money ex- 
pended by Sir Arthur Lang ford's directions, his promiſes both 


yet the Court, on the 21ſt of February 1723, pronounced the 


«© renewal of {aid leaſe, and let it be referred to the chief Re- 
« membrancer of this Court, or his deputy, to take an account 
as to the 150 J. which the ſaid John Charles was at in defend- 
ing the title and poſſeſſion of the ſaid lands and premiſes,” 


John Charles being ill at the time of pronouncing this order, 
continued ſo about three months, and died on the 2d of Ju! 
1724, leaving Richard Charles, his eldeſt ſon and heir, and by 
his death the ſuit abated ; but had he lived, he intended eithet 
to have re-heard the : cauſe, or appealed ; being ſo well ſatisfed 


"of 
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of his right of renewal, that, ſubſequent to this order, he made his 


will dated the zoth of May, 1724, whereby he deviſed the ſaid 
lands and premiſes to his ſon Elijab Charles, Foſhua Henzell, 


and Frances Charles, his eldeſt daughter, and to their heirs (ſub- 
ject to ſome annuities and legacies, ſince determined and paid 


off) to the uſe of the ſaid Elijab Charles for life, remainder to 
his firſt and every other ſon in tail male; remainder to the ſaid 
Frances Charles for her life, remainder to her firſt and every 
other ſon in tail male ; (ſuch ſons and others deſcending from the 
ſaid Frances, taking the firname of Charles) remainder to his 
daughter Eleanor Henzell for life, remainder to her firſt and every 
other ſon in tail male; remainder to the iſſue female of the ſaid 
Elijab, Frances and Eleanor, equally to be divided ; and ap- 
pointed his ſon Elijab Charles, the ſaid Foſhua Henzell, and 
the ſaid Frances Charles his executors. 


Elijah Charles entered upon the premiſes under his father's 
will, but being barely tenant for life, and having no iſſue, 
though married ſeveral years before his father's death ; and being, 
through misfortunes in trade, obliged to ſecrete himſelf from his 


creditors, he did not, in his time, endeavour to compel a re- 
newal of the leaſe, 


Joſhua Henzell died about the year 1728, leaving Eleanor his 
widow, and one ſon, Bigoe Henzell, and about October 1742 
Mr. Rowley died, having by his will deviſed all his real and per- 
{onal eſtate to the reſpondent his eldeſt ſon and his heirs, ſub- 
ject to ſome annuities and legacies; and appointed him, with 
Frances Rowley, his widow, and Richard Wing field, Eſq; his 
executors, but the reſpondent only proved the will; and by 
Mr. Rowley's death the ſuit totally abated. 


Frances Charles, the eldeſt daughter of John Charles, in the 
year 1727, married William Vipont, and had iſſue by him the 
appellant, her only child. The appellant's father died about 
the year 1740, having by his will appointed Luke Vipont the 
appellant's guardian during his minority; and Frances, the ap- 
pellant's mother alſo died in 1741, leaving the appellant, her 
only ſon and heir, then an infant about 10 years old. 


_ Elijah Charles having ſurvived his two co-cxecutors and 


truſtees, Foſbua Henzell and Frances Charles, died in the month 
Vor. VI. X of 
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of February, 1743, without ever having had iſſue, leaving his 


wife Alice his executrix ; and upon his death the appellant, 
under his grandfather John Charles's will, became entitled to 
an eſtate tail in the ſaid lands and premiſes, and was the proper 
perſon to whom a renewal of the leaſe ought to be made, pur- 
ſuant to the clauſes and covenants therein contained; but being 
only twelve years old when his title accrued, and the benefit of 
the leaſe, had he died during his minority, being by his grand- 
father's will limited over to the ſaid Bigoe Henzell, his guardian, 
he did not think it ſafe or prudent (if he could poſſibly avoid it) 
to lay out his other ſmall fortune in ſuing for a renewal of the 
leaſe, and paying the expences of obtaining it. 


Richard Charles, another of the ceſtique vies in the leaſe, died 


on the 28th of January 1746, leaving John Charles, his fon. 


and heir; and Thomas Hendrick, the life propoſed to have been 
inſerted in Alice Charles's room, having alſo died ſome time be- 
fore, the appellant's guardian, for preventing all charge of de- 
fault on the appellant, (though then an infant) in not applying 
for a renewal within a year after Richard Charles's death, did, 
together with the appellant, on the 18th of Fanuary 1747, wait 


on the reſpondent at his houſe, and then paid him 527/. 175. 2d. 


being all the rent due to the 1ſt day of May then laſt ; and over 
and above that ſum, carried with him 1502 guineas in ſpecie, 
in three bags, which he tendered to the reſpondent, in whom 
the power of renewal lay, deſiring him to tell the ſame, and take 
thereout what rent, if any then remained due; and alſo 100ʃ. 
as a fine for inſerting a life in the room of Alice Charles, payable 
on the gth of March, 1711, and a farther ſum of 100 /. at the 
end of every eight years after, TAG a proportionable intereſt for 
both, on a ſuppoſition, that had the leaſe been regularly re- 
newed, from time to time, one life would have dropt in ſeven 
years, and a farther ſum of 100/. as a fine for inſerting a life 
in the place of the ſaid Richard Charles; and alſo tendered 4 
ſurrender of the original leaſe, with a pair of indentures of leaſe, 
reciting that leaſe, the fall of the lives, and payment of the 
money, by way of fine for renewal thereof, and purporting to 
be a demiſe of the lands, in purſuance of the covenant of te- 
newal, for the life of John Ward, the ſurviving cefitque vie in 
the original leaſe, and for the lives of his then Royal Highnels 
Prince George, and the Duke of York, and the longer liver of 


them, 
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chem, at and under the ſame rents, covenants and clauſes of re- 
newal as in the original leaſe contained ; all which the reſpon- 
dent refuſed, declaring he would not put the appellant's guar- 
dian to the trouble of counting the money, but would admit 


the tender was properly made; and the reſpondent being then a 


member of the 1r;/þ Houſe of Commons, and in full privilege, 
the appellant's guardian requeſted him to waive his privilege, ſo 
as to give the appellant liberty to commence a ſuit, for renewal 


of the leaſe ; but this he abſolutely refuſed. 


Alice Charles, the widow and executrix of Eliſab Charles, who 
was the ſurviving executor of John Charles, died on the 19th of 


November 1758, having by her will appointed the appellant ſole 
executor, and he afterwards proved the ſame. 


The appellant being, during his minority, ſent to England for 
education, on his return to Ireland in 1755, filed a bill for re- 
lief in the Court of Exchequer, in the nature of a bill of re- 
viror, againſt the reſpondent and others, but being adviſed that 
ſuch bill was improper, he diſmiſſed it in Trinity Term 17593 
and in Mic haelmas Term following, filed an original bill in that 
Court, againſt the reſpondent and others; and (without taking 
notice of the former ſuits between John Charles and the reſpon- 
dent's father) ſtated the matters and things contained in John 
Charles's bill, the death of John Charles, and the ſeveral tranſ- 
actions ſubſequent thereto; and prayed, that the reſpondent 
might be compelled to renew, by executing a leaſe of the lands 
tor the lives of the ſaid John Ward, the then Prince of Wales, 
and the Duke of Jork, with ſuch reſervations, covenants, clauſes 
and agreements, as in the original leaſe made to John Charles, 
upon the appellant's making ſuch compenſation or ſatisfaction to 
the reſpondent, as the Court ſhould think juſt ; that the appellant 


might have a proper allowance for John Charles coſts and ex- 


pences, and be quieted in the poſſeſſion of the lands, and the 


reſpondent injoined from proceeding at law againſt him. 


In April 1760, the reſpondent put in a plea in bar to the re- 
lief and diſcovery ſought by the bill: And for that purpole 
pleaded, that Joon Charles, about the 29th day of February 1719, 
bled his bill in the ſaid Court of Exchequer againſt the ſaid 
Hercules Rowley, charging the facts previous to the 29th of 

| February, 


Dae path February, 1719, in effect as before ſet forth; that On the 
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12th day of May, 1720, the ſaid Hercules Rowley put in his 
anſwer thereto; that witneſſes were examined, and on the 21ſt 
day of February, 1723, the cauſe was heard, when it was or. 
dered and decreed by the Court, that the ſaid bill ſhould be diſ. 
miſſed, ſo far as it related to a renewal of the ſaid leaſe; and 
the reſpondent referred to ſuch proceedings and decree, aver. 
ring, that the decree was unreverſed and in full force, and ng 
ways altered or varied ſince the pronouncing of it; and that the 
ſaid John Charles, Hercules Rowley, Sir Arthur Lang ford, and 
the lands, leaſe, and covenant of renewal mentioned in Foby 
Charles's bill, and the appellant's bill, were the ſame, and not 
different: He farther pleaded, that John Charles, or any of 
his repreſentatives, or any perſon claiming title to the ſaid leaſe- 
hold eſtate under him, never took any ſtep to appeal from the 
faid decree, or to rehear the cauſe, or otherwiſe draw in queſ- 
tion the juſtice of the decree, till filing the appellant's original 
bill in this cauſe; and that John Charles did not, in the bill 
filed by him againſt Hercules Rowley, or otherwiſe, name any 
life; nor did any other perſon claiming the leaſe under Jobn 
Charles, name any life, in the place of Alice Charles, till the 
18th of January, 1747, and that Richard Charles, one other of 
the ce/tique vies in the leaſe, died in or before the month of 


January 1746. 


The reſpondent alſo put in an anſwer, whereby he claimed 
title to the lands under Sir Artbur Lang ford's will; and faid he 
believed, that, by the loſs of papers, he was deprived of evidence 
very material, to ſupport the decree pleaded by him. 


The appellant being adviſed that a memorandum in the regiſ- 
ter's note or minute book, of the pronouncing of ſuch an order, 
could not be pleaded, as a complete decree, amended his bill; 
charging, that if any ſuch cauſe was ever heard in that Court, 
and ſuch order made thereon as pretended, (which he in no wiſe 
admitted) ſuch order was never figned nor inrolled, nor entered, 
nor even drawn up, which the appellant infiſted was neceſſary 
to give a judicial force and effect to the decrees and orders of that 
Court ; and before the drawing up, entering, or inrolling of 
which, it was not in John Charles's power to appeal therefrom, 
nor rehear the cauſe ; and therefore the appellant ought not to be 


bound 
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bound or prejudiced by the bare pronouncing of ſuch order, if 
any ſuch was in fact really pronounced; and that no papers or 
writings of any conſequence were loſt or miſlaid, as the reſpon- 
dent pretended. 


'On the 18th of March 1761, the reſpondent put in a plea and 
anſwer to this amended bill ; the plea in ſubſtance. was the ſame 
as his former, except that he now alſo pleaded to the injunction 
prayed by the appellant's bill; and by his anſwer ſaid, he believ- 
ed the decree in his plea mentioned, was not inrolled, nor for- 
mally drawn up nor ſigned by the then Chief Baron of the Court, 
but that it was duly entered in the Regiſter or Remembrancer's 
book of the ſaid Court, | 


The Court, after hearing the plea argued for ſeveral days, pro- 
nounced the following order: * gth February 1763, Over- 
«rule that part of the plea which goes to the diſcovery, and 
« allow that part of the plea which goes to the relief prayed by 
« the bill.” This order the Regiſter entered in his note or 
minute book, in like manner as the former order pronounced 
in 1723 ; but the very next day the Court, ex officio, ordered 
the Regiſter to ſtrike it out of his book, reſolving to take the 
matter into further conſideration. 


The Barons being divided in opinion, no decree was pronoun- 


81 


— ons, 
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ced till the 5th of December 1763, when, upon the appellant's 


application for judgment, the Chief Baron, although he was 
clearly of opinion that the benefit of the plea ought to be re- 
ſerved to the hearing of the cauſe, with liberty to except; yet 
to expedite juſtice, by giving the appellant an opportunity of ap- 
pealing, he joined with the ſecond Baron, and ordered and de- 
creed, that the plea put in by the reſpondent to the appellant's 
bill ſhould be- allowed ; but without prejudice to' ſuch other 
methods of proceeding, as the appellant might be adviſed to take, 
in order to obtain the relief ſought by his preſent bill. 


Accordingly the preſent appeal was brought, and on the ap- 
pellant's behalf it was contended, that the original ſuit abated 
by the death of Hercules Rowley in 1742, and could not be re- 
vived, or the cauſe reheard, or an appeal brought by the appel- 
lant, for want of ptivity to his grandfather John Charles, being 

Vor. VI. bas neither 


W. de Grey. 
A. Forreſter. 
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—A— neither his heir or executor ; ſo that the appellant, who alone waz 


1765. 


entitled tqa renewal of the leaſe in queſtion, had no remedy left, 
but that bridging an original bill to eſtabliſh his right. That 
the Regiſter's minutes of the 21ſt of February 1723, were not 
pleadable in bar of the appellant's demand, as they were never 
drawn up into an order, or ſigned by the Chief Baron, or enter. | 
ed and inrolled, as is neceſſary for conſtituting a decree. Minutes 
are but evidence of the judgment of the Court, and the ground. 
work of the decree; but are by no means concluſive, being often 
miſtaken by the officer, and rectified or varied by the Court, upon 
a ſummary application ; and that they are not concluſive, but 
remain in the power of the Court, was proved by an act of the 
Court of Exchequer in this very cauſe, which on the 1oth of 
February, 1763, directed the Regiſter's minutes of their order, 
made the preceding day, to be ſtruck out of his book ; and yet 
theſe minutes of the gth of February 1763, thus ſtruck out, were 
of equal force with thoſe of the 21ſt of February 1723, which 
the reſpondent had pleaded. That decrees when compleatly 
ſuch by ſigning and inrollment, can only be ſet aſide by original 
bill, bill of review, rehearing, or appeal, as the caſe requires; 
then only can execution be taken upon them ; then only do they 
become records, pleadable in bar; and then only are they re- 
moveable by appeal : But bare minutes of a decree were never 
yet revived by ſcire facias, nor execution taken thereon, nor ap- 
pealed from; and if they want all thoſe eſſential requiſites of a 
compleat decree, they cannot be pleadable in bar; for otherwiſe 
the drawing them up into a decree, and ſigning and inrolling that 
decree, would not only in many caſes be unneceſſary, but would 


in effect afford an eaſy method of eluding the juriſdiction of the 


dernier reſort. That the length of time between the former and 


preſent ſuit, and the acquieſcence inſiſted on by the reſpon- 


dent's plea, afforded no argument why the Court ſhould not now 
enter into the merits of this cauſe, for Jobn Charles died within 
three months after the order of February 1723, before he could 
rehear the cauſe, or bring an appeal; and it appeared by that 
very order, that there was a ſum of 150/. due to him for his 


expences in defending the title. Sir Arthur Lang ford was 


therefore in 1710, when Alice Charles the firſt life dropt, indebt- 
ed to him in more than the amount of the fine, ſo that he had 
virtually received it long within the time preſcribed by the 
covenant ; and from his whole behaviour he did not appear to 

have 
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have entertained any notion of a breach of covenant by John ADA 
Charles, or any culpable neglect in not tendering the fine in due 


time. 


That the ſeveral tenders afterwards made by him in 


1719, to Hercules Rowley, of his utmoſt demand, without regard 
to what he himſelf had a right to deduct, and again renewed by 
his bill, left it fully in the power of the Court to decree an ade- 
quate ſatisfaction, by giving fines at proper periods, as if the 
leaſe had been actually renewed in 1711. Upon Jobn Charles's 
death, matters reſted in this uncertain ſtate, until the appellant, 

the firſt deviſee of the intereſt in the land, and who had conſe- 
quently the equitable right of renewal, did by his guardian, 
ypon the dropping of another of the original lives, renew the 
former tenders, and-Mfſo tender the proper fine upon the life 
juſt then fallen; ſo that there had been a continual claim on the 
part of Jobn Charles the original tenant, and the appellant his 
deviſee; to the renewal in queſtion ; but if the plea ſhould ſtand 
allowed, the appellant would be abſolutely prevented from bring- 
ing the true merits of his caſe into judgment, and excuſing the 
ſuppoſed negle@ imputed to him, the plea being in bar both to 
the diſcovery and the relief ; whereas, the reſpondent might have 
the full benefit of his defence, by a common order made upon 
pleas of this nature, viz. that the plea ſhould ſtand for an anſwer, 
with liberty to except, and the benefit thereof be ſaved to the 
bearing. And therefore it was hoped, that the appellant would 
not be precluded from bringing his cauſe to a fair hearing, upon 
the whole circumſtances and merits of the caſe. 


On the other fide it was argued, that the condition of renewal 
was a precedent one, and no unavoidable accident had happened 


to intercept or prevent the performance of it. Alice Charles the 


vrſt life died in 1710, and no new life was ever named till 37 
years afterwards ; an acquieſcence which amounted to a dere- 
linquiſhing of the claim and right of renewal. The appellant's 
right accrued in three months after the decree of 1723, under the 
will of John Charles, and yet no bill was exhibited to aſſert that 


right for 30 years; nor was there any ſuggeſtion in that bill, 


that there was a new life named in the place of Alice Charles 
till 1747, and the fall of the ſecond life ſince the decree could 
give no new equity: So that the preſent application muſt be 
Conſidered as for a renewal in the room of Alice, who died in 


1710, and was for the ſame matter as had been determined in 


1723. 


oF 


1765. 
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relieve in every caſe; nor ought the reſpondent, Who could ne- 


muſt have ſtopped. The reſpondent had pleaded the judgment 


Court of Equity, but only a voluntary deviſee; nor could he be 


cond examination of the ſame matter, in order to ſupply the de- 


nant to the former, and tend to make the records of the Court 


Cales in Parliament. 
1723. That though Courts of Equity may relieve where a ſuf. 
ficient excaſe is ſhewn, where the fall of the lives has not been 
known, in caſes of concealment or ſuppreſſion, or where the te. 
nant has been in no particular default, or otherwiſe ſatisfactorily 
accounts for the fatality or neglect, yet they are not bound to 


ver have compelled a renewal, had the lands fallen after 1710, 
in the ſame proportion as they roſe, to be bound to renew, after 
the tenant had, for near half a century, declared his option to the 
contrary. That it is the duty of every Court to ſupport the de- 
crees of their predeceſſors, unleſs fraud or error, ſuggeſted in 
due time, appears. The preſent bill did not impeach the former 
decree, either for fraud or error, it ſuggeſtbd no fatality or acci- 
dent, nor ſought to ſet it aſide upon any ground; the appellant 
therefore could not be in any other condition than 70% Charles, 
and if this bill had been filed by him, it would have been of 
courſe referred with the former bill, to ſee whether they were 
not both for the ſame matter, and in conſequence the latter bill 


of the Conrt upon the merits ; the former decree being upon the 
merits after iſſue joined, and a tegular examination had. The 
appellant was no purchaſor, to entitle him to any favour ina 


entitled to any relief, but to ſuch decree as was pronounced in 
1723, againſt John Charles, the original leſſee under whom he 
claimed: And as John Charles could not have impeached that 
decree by an original bill, but muſt have ſought his relief upon 
a rehearing, or bill of review, fo the appellant, as being his de- 
viſee, could only be entitled to the ſame relief; and the preſent 
bill muſt be confidered in the nature of a bill of revivor, if in- 
deed the appellant could be allowed to bring one where nothing 
was decreed him; the renewal being denied, and the benefit of 
the account, if not barred by length of time, gone to the perſonal 
repreſentative: And to admit him to unravel the former decree 
by original bill, and, in conſequence thereof, to enter into a ſe— 


fects of former depoſitions, would be opening a door to perjury, 
and might produce a ſecond decree upon the ſame caſe repug- 


contradict one another. That the reaſon why judgments; at law 
cannot be pleaded till inrolled, is, that being liens upon the 
| land 
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land they muſt be inrolled, that all perſons may ſee what lands 


they affet; but decrees in equity greatly differ, they do not 
bind lands, nor can purchaſors be affected by them unleſs they 


are parties, and the only benefit accruing from an inrolment, is 


to prevent a rehearing. That the pronouncing, and not the in- 
rolment, conſtitutes the decree, and the decree binds from the 
day of pronouncing ; the judgment taken down by the proper 


officer is concluſive, and the regiſter's book, where the judicial 


acts of the Court are entered, is the beſt evidence of the fact; 
the ſigning by the Chief Baron is only a certificate that the Court 
gave ſuch a judgment, and does not make it the judgment of the 
Court: Beſides, it was not the duty of the defendant but of the 
plaintiff to inrol the #cree, he being entitled to the benefit of 
the account, and after ſo long an acquieſcence, by no means ac- 
counted for, objections of form only ought to have no weight. 
That the Court allowed the plea in mercy to the appellant, as 
it was ſcarce denied to be good in ſubſtance; and it was appre- 
hended, that the reſpondent would at all events be entitled upon 
the hearing, to read the entry of the minutes taken in the year 
1723, and that the Court would not then enter again into the 
merits of the caſe, but would conſider them as having been 


finally determined at the hearing in 1723. That if there was 


any error in the order now appealed from, it reſted in the decla- 
ration of the Court, that the allowance of the plea was to be 
« without prejudice to ſuch other methods of proceeding, as 
* the plaintiff may be adviſed to take, to obtain the relief ſought 
by his preſent bill ;” a declaration unneceſſary and ineffectual, 
as it did not give, any more than it took away any remedy which 
the appellant might have had, if the plea had been allowed ge- 
nerally ; for the appellant had __ his power to amend his bill, 
and thereby vary his caſe as he ſhould be adviſed; and if the re- 
ſpondent ſhould plead the ſame matter over again, he might 


ready ſeveral times tried in the courſe of this cauſe) and ſo on till 
the Court ſhould reſtrain him from making any further amend- 
ment. | | | 


After hearing counſel on this appeal, it was ORDERED and 
ADJUDGED, that the order therein complained of ſhould be re- 
verſed ; and that the plea ſhould ſtand for anſwer, with liberty 
to except, and the benefit thereof be ſaved to the hearing. 


Vor. VI. | 2 Edward 


again amend his bill (an experiment which the appellant had al- 


OrDek 
reverſed 
Jour. vol. 31. 
p- 110, 
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Edward Edgworth, Eſq; Sie Appellant. 


Moore Edgworth, and Damer Edgworth,” 
infants, by their guardian, and Tein Reſpondents, 
Magill, Clerk, — - 


24th January, 1766. 


IR Edward Tyrrell, Bart. having been out-lawed after his 

death, on account of the Jriſb rebellion in 1688, Robert Edg- 
worth, Eſq; who married Catherine, the only child and heir of 
Sir Edward, applied to the Parliament of England in 1702, for 
an act to oblige the truſtees for Jriſb forfeitures to reconvey the 
eſtate, thentofore the eſtate of the ſaid Sir Edward, to the ſaid 
Robert and Catherine, and her heirs; but when a bill for that 
. purpoſe was allowed to be brought in, inſtead of having the 
eſtate to be conveyed to Robert and Catherine, and the heirs of 
Catherine, it was contrived to have it conveyed to them and their 
| heirs; though in all other caſes, where eſtates were claimed in 
right of the wife, the conveyance was to the huſband and wife 
and her heirs. 


This artifice and other matters having, after the death of Ca- 
therine, occaſioned various diſputes between the ſaid Robert, 
who married a ſecond wife, and the appellant his eldeſt ſon by 
Catherine ; Packington Edgworth, the appellant's younger bro- 
ther, taking advantage thereof, did, after the death of Robert, 
by moſt unwarrantable and illegal practices, ſtrip the Way 
of his inheritance. 


Packington Edeworth, having died unmarried on the 26th of 
June 1759, poſſeſſed of the manor and lands of Longwood, in the 
counties of Meath and Kildare in Ireland, which were part of 
the appellant's birth-right of which he was deprived ; and hav- 
ing left no iſſue, fave ſome illegitimate children by different 
women, the appellant, as the eldeſt brother and heir at law 0 
Packington, and alſo as heir at law of Robert his father and Ca- 
therine his mother, on the 13th of July 1759, entered into the 
ſaid manor and took poſſeſſion thereof, and of the demeſne lands 
of which Packington Edgworth died in actual poſſeſſion, and 


put 


Caſes in Parliament. 


put his horſes to graze thereon : And John Tyrell, Gent. the 
then ſeneſchal of the manor, having voluntarily ſurrendered his 
office, the appellant appointed his ſecond fon, Newcomen Edg- 


worth, in the place of Fohn Tyrrell; and Newcomen Edgworth 


Tyrrell aſſiſted, and all the. tenants of the manor attended at 


given to the appellant by any perſon whatſoever. 


Papiſt, and had for ſome time lived or cohabited with Packing- 
ton Edgworth, cauſed the doors and lower widows of the man- 


number of diſſolute people of the ſame perſuaſion, and ſeveral 
bailiffs, ſetters, and others of bad repute from Dublin, armed 
with cutlaſſes, piſtols, guns, and blunderbuſſes, into the houſe, 
who received their proviſion by a baſket and rope at the window 
of the middle ſtory, and threatened the lives of all who dared to 
approach the houſe, and forcibly, with ſtrong hand and armed 
power detained the houſe from the appellant, .on pretence that 
the ſaid Mary was the widow, of Packington, and refuſed to deliver 


terms with Mary, and ſettle a proviſion on her; though in truth 
the never was his wife, or married to the ſaid Packington. 


The appellant having refuſed to enter into any treaty with the 
faid Mary or her agents, Edward Farrell continued to detain the 
houſe forcibly, on which the appellant applied to a neighbour- 
ing magiſtrate to have the force removed ; who, upon full examin- 
ation of the force and riotous aſſembly, iſſued a precept to the 
ſheriff of the county of Kildare, to return an inqueſt at a ſhort day, 
to enquire thereof, purſuant to the ſeveral ſtatutes againſt forcible 
entries and detainers *. But before the ſame could be effected, a 


N 


Different ſtatutes have hay made in England againſt forcible entries, parti- 
oy in the 5th and 1 Rich, II. and 8th Hen, VI. which were introduced and 


made 


thereupon held a court for the manor, at which the ſaid John 
ſuch court, and freely attorned to the appellant, and ſwore fealty 


to him, as lord of the manor; and no kind of oppoſition was 


Upon the death of Packington, one Edward Farrell, on be- 
half of Mary Moore, the mother of the reſpondents, who was a 


fon houſe of the ſaid manor: to be barricaded and nailed down, 
and procured a great number of fire arms, and other weapons, by 
means of other Papiſts in the neighbourhood, and got a great 


vp the poſſeſſion thereof, unleſs the appellant would come into 
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poſſeſſory bill, was, on the 29th of Auguſt 1759, exhibited by 
the reſpondents in the Court of Chancery in Ireland, by the 
ſaid John Magill, their guardian or next friend, charging, that 
the reſpondents were the children and deviſees of Packington, 
that the reſpondent Moore Edgworth was his eldeſt ſon and heir 
at law, that Packington had on the 2oth of June 1759, fix days 
before his death, made a will, and thereby deviſed the ſaid manor 
and lands to the reſpondents, to be equally divided between 
them; and alſo charging, that the appellant had, on the 14th 
of Juby 1759, with ſeveral ſervants and others, armed in an hoſ- 
tile manner, entered upon and taken poſſeſſion of the ſaid manor 
forcibly, and put ſeveral horſes on the demeſne lands, and kept 
them there by force, and appointed a ſeneſchal.for the manor in 
the room of Tyrre/] : That ſuch ſeneſchal held courts and grant. 
ed replevins, contrary to the ſtatutes againſt forcible entries and 
detainers ; and therefore the bill prayed general relief, contrary 
to the uſage on poſſeſſory bills, and an injunCtion againſt the ap- 


made effectual in Ireland by the roth Hen. VII. called Poyning's Laws : The ſtatute 
of Hen. VI. hath the following proviſo: “ Provided always, that they which keep 
* their poſſeſſions by force, in any lands or tenements whereof they or their anceſ- 
tors, or they whole eſtates they have in ſuch lands and tenements, have continued 
their poſſeſſions in the ſame by three years or more, be not endamaged by force 
of this ſtatute.” And upon this proviſo, the ſtatute 31ſt Ez. cap. 11. enacts, 
<« "That no reftitution upon any indictment of forcible entry, or holding with force, 
< be made, if the perfon indicted hath been in poſſeſſion three years next before the 
s indictment, and his eſtate therein be not ended or determined.” | 


In Ireland, inſtead of reſorting to a Juſtice of the Peace, or preferring an indi 
ment in order to repel the intruder, and to get reſtitution of poſſeſſion, the practice 
has uſually obtained of reſorting to the juriſdiction of Courts of Equity, by exhibiting 
what is termed a Poſeſory Bill, a meaſure peculiar to that country; which alledges 
a peaceable triennial poſſeſſion in the perſon ſo diſpoſſeſſed, or in his anceſtors, or in 
thoſe whoſe eſtate he hath; alſo a force committed, and the title ill in being; and 
neither prays proceſs to anſwer, nor any relief, but an injunction only to reſtore and 
quiet the poſſeſſion : And on certificate of the bill being filed, and an affidavit of the 
poſſeſſion and ouſter, the injunction iſſues of courſe to the defendant, who is made 
to anſwer upon perſonal interrogatories, as in the caſe of a contempt; and in default 
of clearing his contempt, he is attached until payment of the coſts; and when the 
cauſe comes to a hearing, an injunction iſſues to the ſheriff to eſtabliſh the poſſeſſion, 
till eviction by due courſe of law. But as this hearing determines the poſſeſſion on!) 


and that in a ſummary way, till eviction by due courſe of law, the right is con- 


ſidered as a matter collateral and extrinſic, and is neither entered into or prejudiced, 
but reſerved for more ſolemn deciſion in a proper ſuit to be inſtituted for that 


purpole. 
| pellant 
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pellant to. reſtore and quiet the reſpondents in the actual and 
peaceable poſſeſſion of the ſaid manor and lands. 


On the zoth of Auguſt 1759, the day next after the bill 
was filed, an inj unction was, upon petition to the Lord Chan- 


cellor,. without ordering any attendance, granted againſt the ap- 
pellant and his ſons, according to the prayer of the bill; found- 


ed on an affidavit of one Patric Owens, a poor illiterate marks- 
man, who afterwards declared that he was impoſed upon, in 
being made to ſwear ſuch affidavit; in which it was aſſerted, 
that the reſpondent Moore Edgworth was eldeſt ſon and heir at 
law of the ſaid Packingten; but the appellant had no notice, that 
ſuch application would be made, or any opportunity of making 
his defence, or ſhewing-cauſe why the injunction ſhould not be 
granted ; and neither the reſpondent's mother, or any perſon of 
credit, ſwore that the reſpondents were legitimate children, or 
that Moore Edgworth was heir at-law of Packington. 


The appellant and his ſons, having been ſerved with the in- 
junction, forthwith appeared, as upon an attachment; and the 
appellant took upon him the defence of his right and title, 
and his ſons denied the force charged in the bill. 


On the 4th of October 1759, Magill, under colour of the in- 


junction, enteted in a riotous manner, at the head of a great 


number of people, into the manor, broke the lock of the pound, 
and forcibly ſeized the royalties, and appointed a ſeneſchal, 
conſtable and pound-keeper, held a court, and forcibly drove 
the appellant's cattle off from the demeſne lands, and uſed un- 
juſtifiable methods to induce and affright the tenants to quit 
the appellant, and pay Magill their rents. And in order to an- 
ticipate the appellant's complaint for ſo enormous a procedure, 


Magill preferred a petition to the Lord Chancellor, without no- 


tice, praying an attachment againſt the ſaid Newcomen Edg- 
worth, for acting as ſeneſchal of the manor, and granting re- 


plevins after the injunction was ſerved; and on the 19th of Oc- 


tober 1759, without any attendance being ordered on this peti- 
tion, he obtained an order, according to the prayer thereof, un- 
leſs cauſe ſhould be ſhewn to the contrary on the 1 day of the 
then next term; and it was inſerted in the order, that the then 
defendants ſhould ſtop all proceedings in the mean time; 

Vor. VI. A a : whereby 
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—— whereby Magill had an opportunity in the interim of compel. 
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ing the tenants, by vexatious and repeated diſtreſſes, to pay him 
their rents; which he accordingly received, the appellant's fe. 


neſchal being tied up by the order from granting them re. 
plevins. 


The appellant's:counſel, on the 21ſt of November 17 59, ſhew- 
ed cauſe on behalf of the ſaid Newcomen, why he ſhould not be 
attached, and at the ſame time moved on notice and full affida- 
vits, for an attachment againſt Magill for his proceedings, on 
which the court was pleaſed to propoſe that both parties ſhould 
withdraw their complaint; but the appellant's counſel having 
refuſed ſo to do, and inſiſted that Newcomen had a right to ex- 
erciſe the ſaid. office, and had committed no fault, and that 
Magill had been the aggreſſor, the court ordered an attachment 
againſt Newcomen, and alſo granted an attachment againſt Magill, 
but ordered that the attachments ſhould not iſſue without fur. 
ther order, ſo that the appellant had no redreſs or compenſation 
for the injuries done him, or even a reſtitution of his poſ- 


ſeſſion. 


And though Magi! was thus in contempt, yet by an order 
made in the cauſe, dated the 15th of February 1760, and on his 
application, the Lord Chancellor was pleaſed to reſpite - pub- 
lication to the ſeal] before the then next term, though the ſame 
had been by a former order dated the 18th of December before 
reſpited, contrary to the practice and rules in poſſeſſory bills; 
and the court by the ſame order, of the 15th of February 1760, 
allowed Magill liberty to receive the rents of the eſtate, which 
were near 1000. a year, without putting him under ſecurity; 
and by the ſame order the appellant's ſeneſchal was prohibited 
from granting replevins to ſuch of the tenants as ſhould require 
them. 


The appellant put in his anſwer as to the force alledged, and 
the matters charged in the bill, and as to the reſpective titles 
of Robert Edgworth his father, and Packington Edgworth, and 
of the reſpondents and of the appellant himſelf; and having been 
interrogated, whether Robert Edgworth did not make a will on 
the 10th of September 1729, in favour of Packington Edgworth, 
anſwered, that he the appellant had heard that the ſaid Rober! 
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Edgworth did make ſuch will ; but that the appellant had alſo 
heard and believed, that Robert was compelled and forced to 
make the ſame againſt his inclinations, by Packington's threat- 


ning to bring his the ſaid Robert Edgworth's creditors on him, 


and have him thrown into goal; and that Robert was ſo provok- 
od at the treatment he met with, that he forthwith ſet about pre- 
paring another will, and made ſeveral drafts of it himſelf ; and 
on the 24th of the ſame month made a will, all of his own proper 
hand-writing, to prevent Packington's coming to the knowledge 


thereof, whereby Robert revoked the former will, and bequeath- 


ed the manor and lands. in conteſt to Mary Edgworth, his youngeſt 
daughter; and by a codicil to the ſaid will confirmed the de- 
viſe to her, if ſhe married with the.conſent of his executors and 
truſtees, or any two of them, in writing ; but that if ſhe mar- 
ried without ſuch conſent, or died without iſſue, Robert by 
ſuch codicil deviſed the ſaid lands to his grandſon, Robert Gi 
ford, for life, and to his heirs male; and if he died without heirs 


male, he deviſed the ſaid lands to Packington, if he reformed 
bis life, otherwiſe not, with remainder to the teſtator's own right 
heirs. The appellant alſo admitted, that .Packingron filed a bill 
againſt him in the Court of Exchequer in Ireland for recovering 
the lands, and that verdicts were thereupon given, and a decree 
obtained in his favour, as was alledged by the reſpondents; but 
the appellant inſiſted that thoſe verdicts were contrary to evi- 
der.ce, and againſt the poſitive teſtimony of ſeveral witneſſes of 
great fortune and underſtanding in buſineſs, and of undoubted cre- 
dit, and procured by illegal, corrupt, and unjuſt means ; and that 
the lame had been confeſſed ſince by Packington, in a letter 
written by him in his laſt ſiekneſs to a ſiſter, in whom he re- 
poſed great confidence; in which letter he had alſo confeſſed, 
that he had found articles which had been made on his father's 
marriage in 1692, among his papers, by which he was only te- 
nant for life of the ſaid eſtates, which induced him to make the 
laid will in Packington's favour ; and that he hoped it would 
then ſerve to procure bread for his boys, and that he had ſup- 

preſſed the ſaid will in favour of Mary Edgworth. The appel- 
pellant further ſaid, that Robert his father had made ſeveral wills, 

and had informed the appellant thereof on their being reconciled; 

and that ſome of them were ſubſequent to the will ſet up by 

Packington. He inſiſted, that Mary Edgworth, his ſiſter, w 

no party to Packington's former ſuit, or to the ſaid decree ; and 


that 
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without iſſue; that Packington had but a bare uſe for life under 
the codicil; and that he held the ſaid manor and lands under 
that title, and an agreement or compoſition with Mary, and 


deriving under the ſubſequent will, which not being in iſſue in 


tute, made in Ireland 19th Geo. II. to prevent Proteſtants in- 
termarrying with Papiſts, it was enacted, that all marriages 


teſtant, if celebrated by a Popiſh prieſt, after the 1 of May 
citation, ſentence or proceſs of law whatſoever ; that the faid 


along. continued ſo; and that in the year 1747 Packington offer- 
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—— that therefore her right under the ſaid will of the 24th of 80 


tember, or codicil of the 4th of November, could not be bound by 
ſuch decree; that the ſaid Mary and Robert Gifford were dead 


could have no title under the decree againſt her, or any perſon 


that cauſe, could not be affected by the decree; and that the 
appellant was the eldeſt ſon of Robert, and eldeſt brother of 
Packington and Mary, and heir at law to them all. The ap- 
pellant admitted, that he took poſſeſſion of the manor on the 
13th of July 1759) and was oppoſed by no one; ;but denied 
that he appeared in a hoſtile manner, or otherwiſe armed than as 
uſual in travelling; and infiſted that there were but four ſervants, 
who were weak and old, and one gentleman, an acquaintance, 


who happened to have buſineſs in that country, with him and 
his ſons, and that none of them had any kind of arms; and po- 
ſitively denied all manner of force: He ſaid, that T yrrell freely 
ſurrendered the office of ſeneſchal, and that. Newcomer was there- 


upon appointed in his room, and held a Court; and that the 
tenants of the manor thereupon attorned and ſwore fealty to 
the appellant, as Lord; and that the appellant did not believe, 
that Mary Moore, the reſpondent s mother, was ever married 


to or the wife of Packington, or was ever treated by him as his 
wife, | | | 


By this anſwer the appeſinnt further inſiſted, that by a ſta- 


between Proteſtant and Papiſt, and between Proteſtant and Pro- 


1746, ſhould be deemed null and void, without any judgment, 


Mary Moore was born of Popiſh parents, bred a Papiſt, and all 


ed to enter into a treaty of marriage with the daughter of one 
James J. yrrell, but had been refuſed; and that he was never 


married to Mary Moore in any A but in order to ſave ap- 
pearances, and give a kind of colour to Mary's cohabiting ſome 
time with him, it was given out by her and her relations, 


and 
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and winked at by Packington, that ſhe was married to him by 
one Father-Sweeny a Popiſh prieſt. That the refpondents, who 
are the children of Mary Moore, were baſtards, and were deemed 
ſo by Packington himſelf, who declared his eſtate would not go 
to them; and frequently declared, that the ſaid Mary their mo- 
ther was not his wife, and that he might quit and put her away 


ington made ſuch will as alledged on the 2oth of June 1759, for 
that he was delirious ſeveral days before that will was made, 


W ind continued ſo to his death; and that if he had directed or 


read the ſaid will, he would not have allowed the ſaid Mary 
Moore to have been named guardian, or have called her his wife, 
or the reſpondents his ſons; nor would he have permitted his 
will to have been witneſſed by Robert Daly, or one other pre- 
tended to be a witneſs thereto, as he had declared he had a very 
bad opinion of both of them, and alſo of the ſaid Mary. The 
appellant denied that the reſpondents were entitled to any poſ- 


dents ſhould be left to the law and common courſe of pro- 
ceedings to make out and inforce their title, if any they had, 


againſt Kim. who was heir at law. 


The ad Robert and Newcomen, the appellant's ſons, alſo put 
in their anſwers, and thereby diſclaimed any right or title to the 
ſaid manor and lands, ſave under the appellant; and Newcomer 
inſiſted, that he was in poſſeſſion of the ſaid office before the in- 
junction, and that a poſſeſſory bill would not lie for an office, 
and that he ought not to have been diſpoſſeſſed, but by the 


common courſe of law. 


The appellant examined ſeveral witneſſes of credit to the dif- 
ferent points put in iſſue by this poſſeſſory bill and anſwers, and 
gave rules for publication. And although the court had on the 
I;th of February. 1760, at the reſpondent's inſtance, reſpited 
publication to the ſeal before the then next Eafer term, yet the 


court again, on the 8th of May following, by another order, re- 
{pited publication to a further day. 


The appellant on the 24th of May 1760 moved the court, that 
the rents of the manor might be brought into court, or that Magill 
Vol. VI. B b might 


when he pleaſed; that the appellant did not believe that Pack- 


ſeſſion in the ſaid manor, and inſiſted to be reſtored to his poſ- | 
ſeſſion and rents, and to be quieted therein, and that the reſpon- 


and inſiſted they were not entitled to ſupport a poſſeſſory bill 
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be witneſs to the ſaid will; that Packington had publicly declar- 


in the ſaid letter, that his marriage was not lawful ; and that 


tended will. The N alſo proved, by the teſtimony of the 


Caſes in Parliament. 


might be obliged to give ſecurity, as he was but a ſchoolmaſtet 
and had no apparent fund ſufficient to anſwer for the rents; bu 
the court was pleaſed not only to refuſe the motion, I to 
award coſts againſt. the appellant. 


Publication having at length been permitted to paſs, it apper. 
ed, and was fully proved in the cauſe, not only by a numbe 
of witneſſes of credit, examined on the part of the appellant, by 
by ſeveral witneſſes examined on the part of the reſpondent, 
themſelves, on their croſs examination, that the ſaid Mary Mo, 
was born of Popiſh parents, bred a Papiſt from her infancy, ar 
all along continued ſo; that Packington was born of Proteſtant 
parents, bred a Proteſtant, and all along continued ſo; and that 
if any marriage at all was had between them, it was celebrated 
by Father Sweeny, a Popiſh prieſt; that Packington did not treat 
her as a wife, and had declared he could quit and put her aw 
at his will, and that his eſtate would not deſcend to the reſpon- 
dents; the appellant alſo: proved the will of the 24th of Se- 
tember, and the codicil of the 4th of November 1729, by the 
teſtimony of ſeveral witneſſes of credit, whoſe evidence ſtood un- 
controverted; and that Packington had acknowledged i in a letter, 


all of his own hand- writing and proved in the cauſe, that ſuch 


will and codicil had been made by Robert his father, and that he 
had ſuppreſſed one part of the ſaid will: And the appellant alfo 
proved, by the teſtimony of the reſpondent's own witneſſes, on 
their croſs examination, that on its having been propoſed to Pack- 
ington, to appoint the ſaid Mary Moore guardian to the reſpon- 
dents,” he angrily replied, that he would not have her guardian; 
and it was likewiſe proved, that the will pretended to have been 
ſigned by Packington, in which ſhe was named guardian, was 
not read by him, or to him, and that he was not then able to 
fit up in his bed, or read the ſame; and that Packington had 
a very bad opinion of Robert Daly, and another, pretended to 


ed, that the ſaid Mary Moore was not his wife, and mentioned 


he had not been of ſound mind or memory for ſeveral days be- 
fore the ſaid will was pretended to have been made, or at any 
time after: And it alſo appeared, that the ſeveral lands, and 
amongſt others the lands of Agbegraethb, of which Packingte! 
Edgworth was ſeiſed, were omitted to be mentioned in ſuch pre- 


reſpondents 
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reſpondent” s OWN witneſſes, on their croſs examination, that his 
entry was peaceable, and not accompanied with any manner of vio- 
lence or terror; and that he and all with him behaved quietly and 
civilly all the time that they tarried in the town; that Tyrre// 
ſurrendered the ſeneſchalſhip freely and voluntarily; and that 
Newcomen was thereupon appointed ſeneſchal, and held a court, 
at which Tyrrell aſſiſted; and that all the tenants freely attorn- 


ed, and ſwore fealty to the appellant as Lord of the manor, 


The cauſe was heard on the 26th and 28th of February and 
1ſt of March 1763 ; and the reſpondents having failed to prove 
their legitimacy, or that Moore Edgworth5 was heir at law to 
Packington, which they had charged in their bill, the appellant's 


_ counſel inſiſted, that the bill ought to be diſmiſſed, and the in- 


junction founded on that ſuppoſition ſuperſeded ; and more eſpe- 
cially as the appellant had proved, that the reſpondents were ille- 
gitimate, and that he himſelf was heir at law ; and the appellant's 
counſel alſo infiſted, that the reſpondents ſhould not be admit- 
ted to go into further proof, as, by the rules in poſſeſſory bills, 
no other perſon, ſave an heir at law, can ſupport a poſſeſſory bill, 
whatever title he has, unleſs ſuch perſon has a three years quiet 


and uninterrupted. poſſeſſion, which the 3 did not pre- 
tend to. 


CY 


But the court was pleaſed to admit the pretended will of 
Packington Edgworth to be read, though it appeared by the 
teſtimony of the reſpondent's witneſſes, that Packington was not 
of ſound mind and memory for ſeveral days before the time it 
was pretended the ſaid will was executed, and though the ap- 
pellant's counſel objected thereto, as deviſees could not ſupport 
a poſſeſſory bill againſt an heir at law: And the court allo ad- 
mitted Robert Daly's depolition to be read to the proof of the 
Fill, though it was objected, and that objection founded on the 
crols examination of Daly himſelf, that he did not ſtand indif- 
ferent, and that he was bound for Packington in ſeveral ſums of 
money, and was in dread of loſing and being ſued for the ſame, 
if the cauſe went againſt the reſpondents; and though it appear- 
ed, that there were two other perſons ſubſcribed as witneſſes to 
the pretended will, who were not examined to the proof of it; 
and though Daly had confeſſed on his croſs examination, that 
he did not read the will to Pachington, and that Packington nei- 


ther 
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ther read nor was able to read the ſame, or to fit up in his bed 
when the ſame was executed. 


T he reſpondents having been allowed to read the ſaid will, the 
appellant's counſel offered to read, the will of the 24th of Sep. 
tember, and codicil of the 4th of November 1729, made in favour 


of the ſaid Mary Edgworth, the appellant's ſiſter, and to whom 


the appellant was heir at law, and to read the proofs taken in 
the cauſe, of the execution of that will, but the court refuſed 
to admit the ſame to be read; and on the ſaid iſt of March 1763, 
the Lord Chancellor was pleaſed to adjudge the appellant guilty 
of the contempt laid to his charge, and did therefore order 
and decree, that an injunction directed to the ſheriffs of the 
counties of Kildare and Meath, ſhould be awarded to reſtore the re- 
ſpondents to, and from time to time to quiet them, and all perſons 
deriving by, from or under them, in the actual, quiet and peace- 
able poſſeſſion of the ſaid manor, town, and lands of Longwood, 
with the appurtenances thereunto belonging, the {ame to con- 
tinue till the reſpondents ſhould be thereout evicted by due 
courſe of law; and it was thereby further ordered and adjudged, 
that the appellant ſhould ſtand committed to the cuſtody of the 
purſuivant attending the Court, until he ſhould pay the coſts of 
that ſuit, and the further order of the Court to the contrary. 


The appellant apprehending himſelf aggrieved, as well by the 
order of the 24th of May 1760, as the decree of the iſt of March 
1763, appealed from both of them ; and on his behalf it was 
laid, that the firſt inſtitution of poſſeſſory bills was owing to 
the many revolutions in Ireland, by which means the evidences 
of titles to lands having been loſt, the poſſeſſors had frequently 
no other proof to produce in ſupport of their titles, than a long 
and uninterrupted poſſeſſion, which the Courts of Equity in 
that kingdom thought proper to protect againſt any force, till 


a better title could be made out at law; but ever fince ſuch 


poſſeſſory bills were firſt allowed in Ireland, it has been a fixed 
and ſettled rule, that. the plaintiffs, to entitle themſelves to ſuch 
bill, muſt ſhew a peaceable and uninterrupted poſſeſſion for three 
years, a title ſtill in being and undetermined, and an actual force; 
and heirs at law- were allowed to connect the poſſeſſion of their 
anceſtors to their own, to bring them within that general rule. 


But the like privilege was not allowed to deviſees, or any perſons 


claiming 
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claiming otherwiſe than as heirs at law; it having been a con- 
tant known rule, eſtabliſhed by many precedents, that a de- 
viſee could not ſupport a poſſeſſory bill againſt an heir at law 
upon the death of the anceſtor, as a will required very ſolemn 
and particular proofs of the due execution of it, of the ſanity of 
the teſtator, and of his power to make ſuch will, which were 
not to be determined in a ſummary way, but ought to be left 
to a determination in the ordinary courſe of proceedings at law ; 
whereas heirſhip from time immemorial has -been deemed and 
allowed a ſufficient title againſt deviſees and all others, as to the 
poſſeſſion, until a better right can be eſtabliſhed by due courſe 
of law, That the reſpondents having totally failed in proving 


their legitimacy, and that Moore Edgworth was heir at law to 


Packington, which was denied and put in iſſue by the appet- 
lant's anſwer, their bill ought to have been diſmiſſed ; and the 
appellant, who was proved beyond all contradiction: to be heir at 
law not only to Packington Edgworth, but alſo to Robert his fa- 
ther, reſtored to his poſſeſſion, rents and royalties: And more 
eſpecially, as the appellant had by uncontroverted evidence, and 
the croſs teſtimony of the reſpondents own witneſſes, proved 
them illegimate ; conſequently the appellant, as heir at law of 
Packington, who died laft ſeiſed, ought to have had an injunc- 
tion to the ſheriff, the reſpondents forcible detainer having been 
fully proved by their own witneſfes. That as the appellant ap- 
peared beyond all contradiction to be heir at law, it was a ſuffi- 
cient title to the poſſeſſion, and the reſpondents ought not to 
have been permitted to read the pretended will. of Packington, 
but ſhould have been left to make the beſt uſe they could of 
it at common law, according to immemorial uſage and practice, 
as the validity of that will, or the right of the reſpondents under 
it, could not be determined in a ſummary way; and the admit- 
ting Daly's depoſition to be read in proof of the will, was in- 
conſiſtent with the rules of evidence, as he clearly appeared to 
be intereſted in the event of the cauſe: Beſides, if this will was 
to be the foundation of the reſpondents title, they ought either 
to have examined all the ſubſcribing witneſſes to it, or have 
proved their deaths, nothing of which was attempted to be done 
in the preſent caſe: And it was fully proved in the cauſe, that 


Packington Egdworth was inſane for ſome time before the mak- 


Ing of this pretended will. But as the court permitted the re- 
ſpondents to go into their title under this will, againſt. the ap- 
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pellant's title as heir at law, and to allow the ſame to be read; 
the appellant ought to have been permitted to read the will and 
codicil made by Robert Edgworth, and the proofs relative there. 


to, to ſhew that Packington had no power to devile or diſpoſe of 
the lands, but had only a bare intereſt for life therein. 


It was further argued to be the conſtant practice, where an 
injunction has been granted and defence made, to admit both 
plaintiffs and defendants to keep and continue the poſſeſſion 
which they reſpectively had at the time of granting ſuch injune- 
tion, until the determination of the cauſe; and therefore the ap- 
pellant ought not to have been turned out of the poſſeſſion of 
the manor, demeſne lands and rents, before the hearing of the 
cauſe; nor ought Newcomen to have been reſtrained from acting 
as ſeneſchal, or any attachment to have gone againſt him for ſo 
acting. That the behaviour of Magill being ſuch, as that the 
court thought proper to order an attachment againſt him, the 
ſame ought to have been allowed to iſſue without any further 
order; and he ſhould have been compelled to reſtore the poſſeſ- 
ſion which he had got from the appellant in the manner before 


Nated, and ought not to have been permitted to receive and: di- 


ſtrain for the rents of the manor, when Newcomen was re- 
ſtrained from granting replevins. That as Magi// was only a 
ſchoolmaſter, and in low circumſtances, the appellant's motion 
to oblige him to bring the rents into court, or give ſecurity for 
the ſame, was a reaſonable motion, and ought not to have been 


denied; much leſs was there any ground to conſider it as ſo un- 


reaſonable and vexatious, as to make the appellant pay the coſts 


thereof. That there was no proof of the appellant's uſing any 


kind of force, nor did he uſe any force in getting and keeping 
poſſeſſion of the premiſſes, and therefore he ought not to have 
been declared in contempt; and the decreeing injunctions to 
the ſheriffs of Meath and Kildare, to reſtore and quiet the reſpon- 
dents in the poſſeſſion of the manor and lands, was in effect eſta- 
bliſhing the pretended will of Packington, in a ſummary way; 
and even if that will had been eſtabliſhed, yet the appellant 
ought not to have been condemned in the coſts of the ſuit, 
which he defended as the heir at law of Packington, and in 
which he fully proved himſelf ſo to be. That the ſtatute 19th 
Geo. II. to prevent Proteſtants intermarrying with Papiſts, hav- 
ing been found experimentally more effectual in preventing 

families 


. 
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families from being tainted with Popery, and in eſtabliſhing the 


Proteſtant church, than all the other ſtatutes made in Jreland to 
prevent the further growth of Popery, the ſame ought to be 
ſtrictly put in execution, and all attempts to elude it diſcoun- 
tenanced; and as it fully appeared in proof, that Packington 
Edgworth was a Proteſtant, and Mary Moore, the mother of the 
reſpondents, a Papiſt, no proof or evidence ought to have been 
allowed to defeat the appellant's claim, as brother and heir at law 
of Packington, And laſtly, it has been determined and ſettled 
in a ſolemn manner, that if a plaintiff in a poſſeſſory bill fails to 
make out his cafe beyond all contradiction, or if there is a con- 
trariety of evidence which may require an iſſue to aſcertain the 
fact; the bill ought to be diſmiſſed, and the plaintiff left to the 
common courſe of law. It was therefore hoped, that the orders 
complained of would be reverſed ; that the appellant would he 
reſtored to and quieted in the poſſeſſion of the premiſes, and be 
paid and fatisfied all the rents and profits which had accrued 


due fince the death of Packington Edgworth, with intereſt; and 


that the reſpondents bill would be diſmiſſed with coſts. 


On the other ſide it was ſaid, that the proceeding by poſſeſſory 
bill is grounded on the equity of the ſtatutes againſt forcible en- 
tries and detainer, and that the reſpondents being within that 
equity, were entitled to the remedy. That this proceeding not 
affecting the right but only the poſſeſſion, the only requiſites 
for ſupporting a decree of reſtitution and injunction, which in 
terms give a poſſeſſion only till eviction by due courſe of law, 
are the proof of a triennial poſſeſſion by virtue of a title ſtill ſub- 
liſting, tho' it ſhould be a defeazible one, and a forcible entry 
and detainer, That Packingfon Edgworth appeared by the will 
of his father, and the decree of the Court of Exchequer, as 
well as by the proofs in the cauſe, and the appellant's own ad- 
miſſion, to have been ſeiſed in fee and in poſſeſſion near 20 years 
before, and to the time of his death, and to have deviſed the 
lame to the reſpondents. That the ſanity of Packington, and 
his faid will were proyed in the cauſe; and ſo was his marriage 
with Mary the reſpondents mother, by evidence of 20 years co- 
tabiting together, and general reputation; which is ſufficient 
proof of marriage until the contrary appears, eſpecially upon a 
poſſeſſory ſuit upon a forcible entry, where a colour of title only 
is required; and it was not proved on the part of the appellant, 
that 
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a a diſcuſſion of the ſtrict right upon bills of this kind, which ue 
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that it was a marriage within the Jriſb act annulling marriages | 
between Proteſtant and Papiſt, by a Popiſh prieſt within that 
kingdom. That the poſſeſſion of the reſpondents, and the for. 
cible entry and detainer by the appellant, being alſo proved, the 
reſpondents had made out the requiſites to entitle them to he 
order and decree appealed from, vis. poſſeſſion, forcible entry, 
and title not determined. That the impropriety of entering into 


brought merely to be reſtored to the poſſeſſion, was a further 
anſwer to the objections made to the will of Packington, and the 
legitimacy of the reſpondents ; and the ſame anſwer was to be 
given to the title of the appellant under the pretended will and 
codicil, never heard of before, and now ſet up under the moſt | 
ſuſpicious circumſtances. ll 


But it is objected, that a poſſeſſory bill will not lie for a de. | 
viſee againſt an heir at law, and that the heir, as the frechold is 


| caſt upon him by law, has a right to connect the poſſeſſion of his 


anceſtor to his own, and is therefore, if diſturbed, entitled to be} 
quieted on a poſſeſſory bill; but that a deviſee has no right 0 
connect ſuch a poſſeſſion, and therefore cannot maintain a poſ- 
ſeſſory ſuit, without ſhewing a three years quiet and actual pol? 
ſeſſion. | 


There is not however any ſuch rule, as that a deviſee cannot 
maintain a poſſeſſory bill againſt an heir at law, nor can a 
good reaſon be given for it; for in the caſe of a deviſe, the free- 
hold in law is in the deviſee before entry, and nothing deſcends? 
to the heir; and if he enters, the deviſee can enter upon him, 
If ſuch a rule was to prevail, it would, in a multitude of caſes, 


defeat the ſtatutes made againſt forcible entries, and inſtead ef 


preventing, would give countenance to them: A deviſee is 
within the words of the proviſo, 8 Hen. VI. which are genen, 
where poſſeſſion for three years has been in the anceſtor. or thoſe 
whoſe eſtate he hath ; and not being compellable to make reſtts 
tution, ought therefore to be protected from force by the equity 


of the ſtatutes, againſt the heir at law, as well as againſt any; 


other perſon ; the miſchief and inconvenience intended to be p- 
vented, being the ſame in both caſes, When the deviſee caters! 
peaceably before the heir, if the heir afterwards enters by fart 


his ſubſequent entry is tortious, and in ſuch caſe the eſtate ol 
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his anceſtor cannot be ſaid to be continued in him; but having 
gained a new tortious poſſeſſion, he is not within the protection 
of the ſtatute, but may be compelled to reſtitution by the ordi- 
nary methods of law, and therefore a poſſeſſory bill may be 
maintained againſt him under the ſame circumſtances. But ſup- 
poſing ſuch a rule was to obtain, yet, upon the ſtate of the evi- 
dence in this cauſe, the reſpondent Moore, and not the appellant, 

was to be conſidered as heir at law of Packington Edgworth., As 
to the order of the 24th of May 1760, denying the appellant's 
motion for bringing the rents into court, with coſts, the only 
queſtion in the cauſe was, whether the reſpondents were entitled 
to reſtitution of poſſeſſion or not. And the court having, by an or- 
der of the goth of Auguſt 1759, ordered reſtitution, there was no 
reaſon to depart from it on the appellant's application, in May 
1760 ; and that application being vexatious and groundleſs, the 
Court very properly rejected. it with coſts. The orders alſo in 
1759 and 1760, awarding the attachment againſt Newcomen for 
acting as ſteward after the injunction iſſued, and impowering 
Magill to receive the rents, were proper to inforce the order of 
reſtitution, which never was complained of by the appellant, 
unleſs by the indirect application in May 1760. 


After hearing counſel on this appeal, it was oRDERED and 
ADJUDGED, that the ſame ſhould be diſmiſſed ; and that the 
order and decree therein complained of, ſhould be affirmed : And 
it was further oRDERED, that the appellant ſhould pay the 


reſpondents 100 l. for their coſts in reſpect of the ſaid ap- 
peal. cell , 


Vol. VI. | Dd . Lady 


DexkEk 
affirmed. 
Jour. vol. 31. 


P- 248. 


: k 
IS 

128 
* ; 
17 8 
\ | . = 
1 
49 R 
1 
. 

: I | 
- 

m 
. . 
1 ' 
"ny 

[ 

l 4 
TY 

- = | 
'F / ; 

1 * 
7 4 -- 
hs "4 8 
: 

« 4 o 

is 

* 

Mo 

3 5 
4 * 

88 

» ; 
Ix 

_ 

1 FAY 
FE 
N Ci 
1: 
Ni 8 
1 t 
"EE 
4 . 4 
= 7 
: « 
8 * 
43 
1 
=. 
; + 
=— 
| T3 
by, * 

#3 * 

: 1 
#5 Fl 
FE 

: = 
{8 
1 
f 
9 [7 
þ . 
. 

* 

1 , 
" [2 
8 
b | 
1 
of b , 
: E 
: LK 
4 * * 
oF ' 
— 

: . 

N * 
* * 
1 

* 


—_—_—_ —— — i 
2 
* 2 


102 Caſes in Parliament. 


Caſe 10. Lady Mary Herbert, - Appellant. 


Henry Arthur Earl of Powis, and Bar- 
bara Counteſs of Powis, Thomas 2 Reſpondents, 
and Others, — — - 


14th April, 1766. 


WE LIAM Marquis of Powis, the appellant's father bei N 
ſeiſed in fee of ſeveral caſtles, manors, meſſuages, and 
Y other real eſtates, to the amount of 10, ooo J. a year, and poſ- 
ſeſſed of a perſonal eſtate to the amount of near 40,000/. did 
by his will, dated the 6th of April 1742, charge his real eſtate 
in aid of his perſonal, with the payment of his debts, funeral 
and other expences ; and purſuant to a power reſerved to him by 
indenture, dated the 22d of December 1736, revoked the uſes 
thereby limited to his ſon WÄilliam Lord Montgomery, afterwards 

Marquis of Powis, and gave the reverſion expectant on the death 
of his ſaid ſon without ifſue male of and in his real eſtate, to 
Robert Kettleby and Fames Baker and their heirs, upon truſt, to 
mortgage or ſell ſo much thereof, as with his perſonal eſtate 
ſhould raiſe money ſufficient to pay his debts and legacies, to- 
gether with the charges of the truſt; and that the reſidue 
thereof, which ſhould remain undiſpoſed of for the purpoſes afore- 
ſaid, ſhould be ſettled and aſſured, to the intent that the ſeveral 
perſons to whom he had given annuities, ſhould receive the ſame, 
ſuch annuities to be iſſuing out of, and charged upon his ſaid 
caſtles, manors and real eſtates, and payable at ſuch times as 
therein mentioned; in which ſettlement there ſhould be con- 
tained the uſual power of diſtreſs and entry, in default of pay- 
ment of the ſaid annuities; and upon further truſt, that the 
truſtees and the ſurvivor and his heirs, ſhould convey ſuch reſidue 
of his real eſtate, ſubje& to and charged with the ſaid annuities, 
and the temedies for the payment thereof, unto his ſaid ſon Wil. 
liam Lord Montgomery, his heirs and aſſigns for ever; and the 
teſtator gave to the ſaid Robert Kettleby and James Baker, and 
their heirs, during the life of his daughter the appellant, one 
clear annuity or yearly rent charge of 200/. tax free, payable at 
Lady Day and Michaelmas i in every year in equal portions; upon 
truſt 
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traſt nevertheleſs from time to time to pay the ſame annuity to 
the appellant, and not to any huſband to whom ſhe then was or 
hould thereafter be married, nor to any other perſon or perſons 
who might claim the ſame by virtue of any aſſignment or other- 
wiſe; his will and mind being, that the faid annuity ſhould be 
paid to the hands of the appellant, if in England, or to her at- 
torney duly authorized to receive the ſame, to her ſole and pe- 
culiar uſe only; and not into the hands of any attorney for the 
uſe of any other perſon, the teſtator declaring his intention to be, 
to make ſome ſuitable proviſion to ſupport and keep the appel- 
lint from wanting neceſſaries, and not for payment of her debts 
which ſhe had unhappily contracted, or for the ſupport of any 
perſon beſides herſelf ; and he declared his will and mind fur- 
ther was, that any power of attorney under the appellant's hand 
ad ſeal, and atteſted by two or more credible witneſſes, ſhould 
notwithſtanding her coverture, if ſhe was married or ſhould 
marry, be ſufficient authority to the perſon therein named as 


the teſtator gave to the ſaid James Baker all the reſidue of his 
perſonal eſtate, if any, after payment of his debts, annuities 
and legacies, and appointed the ſaid Robert Kettleby and James 
Baker executors, and gave each of them 100/. for their care 
and trouble in the execution of his will, on condition that 


they proved the ſame, and took upon them the execution 
thereof, | 


In October 1745, the teſtator died, leaving William Lord Mont- 
qmery, his only ſan and heir, who by permiſſion of Baker, who 
had ſurvived Keztleby the other truſtee, entered into poſſeſſion of 
the teſtator's real eſtates, of the yearly value of 60007. and re- 
cived the rents and profits thereof; but litigated the validity of 
the ſaid will and ſome codicils thereto annexed, and oppoſed the 
proving of the ſame in the Prerogative Court, to which ſuit the 
'ppellant as one of the next of kin of the teſtator was made a 
party, and had notice and ſummons ſerved upon her, or her 


gent; and thereupon the will was propounded by Baker, and 


Xcution thereof; and afterwards, the Marquis appealed to the 
burt of Delegates from a gravamen. William the laſt Marquis 
q Powis, by his will dated the 28th of April 1747, appointed 
word Montjoy, James Travers, fohn Allen Puſey and William 

Gojirey 


her attorney, to receive the {aid annuity for her uſe only; and | 


ſreral witneſſes were examined to prove the validity and due 


/ and he gave the refidue of ſuch rents and profits to the reſpon. 
dent, the Earl, then Lord Herbert for his life, and after his 


| 


ſuch diſpoſition in favour of the reſpondent the Earl, it oc- 


of Pois. 
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Gooftrey executors, and thereby deviſed to them and their heirs, 
all his caſtles, manors and real eſtate, in truſt for ſuch perſon or 
perſons, and for ſuch uſes, intents and purpoſes, as he by any 
codicil to his will, executed in the preſence of three or more cre. 
dible witneſſes, ſhould declare and appoint. - And afterwards by 
codicil, dated the 6th of February following, he appointed the 
ſaid truſtees, by and out of the rents, profits and produce of his 
real and perſonal eſtates, or by ſale or mortgage of a ſufficient 
part thereof, to raiſe money ſufficient to pay his debts, legacies, 
annuities and funeral expences, and the expences of the truſt; 


deceaſe, to his firſt and other ſons in tail male. 


On the 8th of March 1747, and pending the principal cauſt 
in the Eccleſiaſtical Court, the laſt Marquis died, leaving the 
Honourable Barbara Herbert, ſpinſter, his niece and heir a 
law, who afterwards intermarried with the reſpondent, the Earl 


As ſoon as it became known that the laſt Marquis had made 


caſioned great ſurpriſe to the family, he being no way related to 
the deceaſed, nor ever had any friendſhip, correſpondence, or 
perſonal acquaintance with him; and Lord Montjoy having re- 
nounced the executorſhip, Travers, Allen, Puſey and Gooftrey 
proved the will, and poſſeſſed all the perſonal eſtate of the tel- 
tator to a great amount, and entered upon and received the rents 
and profits of part of his real eſtate, and permitted the reſpon- 
dent, the Earl, to enter upon and receive the rents and profits of 


the reſidue. 


a. 
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After the death of the laſt Marquis, Travers, Allen, Put, 
and Gooftrey, with the approbation of the Earl, carried on the bi 
ſuit againſt Baker in the Court of Delegates, relating to the :e 
lidity of the will of the Marquis, the Father; and by threatning Bil tv 
to put the laws in execution againſt Baker as being a Papiſt, and 
actually proſecuting him thereon, they prevailed upon him t 
aſſign his legacy of 1000 J. to the reſpondent, and to renounce 
the probate of the will and codicils ; but not till the reſpondent, 


the Earl, had ſolemnly promiſed Baker, to pay the appellants 
ſaid 
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aid annuity of 2004. and the arrears thereof, which Batter had 


much at heart, the appellant's father having, upon his death- 
hed, earneſtly recommended to him the payment thereof; and 
therenpon adminiftration, with the will and codicils annexed, 
was on the 11th of May 1749, granted to the reſpondent, the 
Earl of Powrs, as affignee of the ſaid James Baker, for the ſaid 
legacy of 10009. without notice given to the appellant, or her 
agents, of the proceedings, though the appellant had a prefer- 
able right to ſuch adminiſtration, not only as the eldeſt daughter 
and next of kin of the firſt Marquis, but as deviſee of the ſaid 
annuity of 200/. and had the appellant been appriſed of ſuch 
proceedings, ſhe could by law, and would have prevented it, 
and been herſelf the adminiſtratrix, and thereby been in poſſeſſion 
of the perſonal eſtate of her father, to the amount of 37, 900 J. 
which was ſufficient to have paid all her father's debts, and 
her annuity of 2007. with an overplus of 13,900/7. and upwards, 
which then would been under the management of the appellant ; 
and the executors of the Marquis the ſon conſented, that the 
will and codicils of the Marquis the father ſhould be eſtabliſhed, 


all which proceedings were had without any notice being given 


to the appellant, by the reſpondent, the Earl. 


The appellant having been thus deprived of the adminiſtra- 


tion for want of notice, ſoon after preſented a petition to his 


Majeſty King George II. for a commiſſion of review, and to re- 
hear the cauſe; the conſideration of which petition, his Majeſty 
was graciouſly pleaſed to refer to the Lord Chancellor ; and the 
reſpondent, the Earl, alſo preſented his petition to his Majeſty ; 
but by the diſtreſſed circumſtances of the appellant, not being 
able to bear the expence of ſuch rehearing, no © proceedin gs were 
had upon her petition. 


In further performance of the agreement, which Bater had 
been preyailed upon to come into as aforeſaid, by indentures of 
leaſe and releaſe, dated the 7th. and 8th of March 1748, be- 
tween the ſaid Fames Baker of the firſt part, the reſpondent, the 
Earl of Powis, of the ſecond part, and Francis Herbert, Eſq; 
of the third part; the ſaid James Baker conveyed to the ſaid 
Francis Herbert, and his heirs, the caſtles, manors and heredi- 
laments, deviſed to him by the Marquis the father, to hold to 
the (aid Francis Herbert and his heirs, ſubje to the truſts con- 
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3 and the reſpondent, the Earl, at the ſame time declared a legacy, 


not to accept ſuch place; 
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tained in the will and codicils of the ſaid Marquis the father; 


of 1000 J. left by one of the codicils, with intereſt for the ſame, 
to be in truſt for Baker, his executors, adminiſtrators and aſſigns; 
and he thereupon delivered up to the Earl all the deeds, writ. 
ings, and accounts relating to the real and perſonal eſtates of the 
Marquis, and alſo all his perſonal eſtate. | 


The appellant reſiding in France, and being in diſtreſſed cir. 
cumſtances, applied for, and was promiſed to be made a Dan 
d Honneure to the Queen of France; which the reſpondent, the 
Earl, being made acquainted with by the Lord Albemarle, ap- 


' plied to the appellant's agent, John Pritchard, in England, to 


diſſuade her from accepting the ſame; and declared to him, 
That he, the Earl, had too much pride in his breaſt to ſuffer 
« the appellant to accept a place, for that it was in fad re- 
« ceiving charity; and that the appellant ſhould not want, and 
e directed Pritchard to write her word ſo, and to defire her 
which he accordingly did: And 
the appellant relying upon ſuch promiſes, and the honour of the 
Earl, refuſed to accept of that place; but afterwards receiving 
no adyantage from the Earl's promiſes, ſhe again applied for 
ſome preferment from the Queen of France, but was told, that 
by reaſon of the former refuſal, ſhe could not have any proviſion 


of that kind. 


In 1749, the reſpondent, the Earl, intending to marry the ap- 
pellant's niece, who was 16 years of age, and heir at law to the 
appellant's father and brother, and had very conſiderable demand: 
upon the ſaid eſtates, ſent his particular friend and acquaintance 
Corbyn Morris, Eſq; to Mr. Pritchard, the appellant's agent, 
to inform him, that now was the time to ſerve the appellant; 
that ſhe might have of Lord Pozois every thing ſhe could deſire, 
or that was in his Lordſhip's power to give her, and adviſed 
the appellant's agent to aſk largely or enough, for that his lord- 
ſhip propoſed to unite the families by a marriage, which woult 
be a great happineſs to them all ; and the appellant and her fa 
mily would ſecure the alliance and friendſhip of Lord Pow! 
who then repreſented the head of the family, by having tit 
eſtate; and his ambition was to be married to the appellant 


niece, and if the appellant would approve of and aſſiſt ſucl 
| union, 


3 
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union, his Lordſhip would not only punctually pay her annuity 
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of 200 J. and all the arrears, but would give her an additional one 


of the ſame value, or more if ſhe defired it; and Mr. Morris de- 
clared, he had authority from the Earl to make ſuch offers to 
the appellant's agent, and would undertake for his Lordſhip's 
performance of them; to all which tranſactions the Earl was 


privy. 


In July 1749, the appellant's niece arrived in England, and 
being under the care of Lord Montague, by the appointment 
of the Court of Chancery, and the reſpondent the Earl finding 
it impracticable to accompliſh his marriage while ſhe continued 
under ſuch guardianſhip, prevailed on Travers, Puſey and Goo/- 
trey the executors of the marquis the ſon, to apply to the Court 
to appoint a proper perſon to be guardian to the appellant's 
niece; and they accordingly made many applications for that 
purpoſe, but being oppoſed therein by Lady Henrietta Beard 
the young lady's mother, the appellant, and her fiſters Lady 


Arundell and Lady Charlotte Williams, and by other relations, 


who did not conceive that the executors were proper perſons, or 
authoriſed by the laws of this kingdom to nominate a guardian 
to the appellant's niece, and the Earl and executors finding 
they were not likely to ſucceed without the conſent of the 
relations, the Earl, by himſelf, and others on his behalf, par- 
ticularly Mr. Corbyn Morris, applied to Lady Henrietta Beard, 
and to the appellant, and to her fiſters Lady Arundell and Lady 
Charlotte Williams, requeſting them to approve of Lady Herbert 
of Cherbury, a near relation of the Earl's, but not in the leaſt 
related to the young lady, to be her guardian; and as ſeveral 
of her relations profeſſed the Popiſh Religion, the agents of the 
Earl employed on this occaſion, threatened ſome of them with 
putting the penal laws againſt Papiſts in force, and promiſed 


others who were in great diſtreſs, payment of what was due to 


them from the eſtates of both the Marquiſes, all which then were 
in the poſſeſſion of the Earl; and to others they promiſed great 
rewards and preferments, particularly to Lady Henrietta Beard and 
Mr.Beard her huſband, to induce them to conſent to ſuch guar- 
dianſhip; and Mr. Morris propoſed to Pritchard to ſign a paper, 
on behalf of the appellant, to conſent to Lady Herbert's being 
guardian to Miſs Herbert; and if he would do fo, Morris declar- 
ed, his lordſhip would not only pay the appellant her annuity, 
| | but 
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but would add as much more to it, to double it; but Pritebard 
declined ſigning any ſuch paper without the appellant's direc. 
tions, and until he ſhould have ſuch promiſe of payment of the 
annuity from his lordſhip's own mouth: Whereupon Mr. Morris 
carried Mr. Pritchard to the Earl, at Mr. Puſey's chambers in 
Lincoln's Inn, where the Earl, in the preſence of Mr. Morris, 
ſolemnly promiſed Pritchard, © That if he would fign what 
« Mr. Morris had been ſo long ſoliciting him to ſign,” (v2, the 
appellant's conſent to Lady Herbert's being appointed guardian 
to the appellant's niece) “ he would not only forthwith pay the 
. appellant her annuity, but would add as much more to double 
* it.” And upon Pritchard's telling his Lordſhip that he would 
acquaint the appellant with ſuch propoſal, and take her directions 
therein, his Lordſhip, in the preſence of Mr. Morris, produced a 
paper, ready prepared for Pritchard to fign on behalf of the ap- 
pellant, and told him the bufineſs would not admit of ſuch de- 
lay as would be occaſioned by writing to the appellant, and re- 
ceiving her directions from Paris, and if he would then fign 
ſuch paper, approving, on the appellant's behalf, of Lady Her- 
bert to be ſuch guardian, he would fatthfully perform the pro- 
miſe of paying the two annuities; and the Earl, in the preſence 
of Mr. Morris, ſtriking his own breaſt with his hand, and taking 
hold of the hand of Pritebard with his other hand, declared, 
upon his honour be would punctually pay the annuities ; and he 


directed Pritchard to write immediately to the appellant, that 


this was his Lordſhip's reſolution; and repeated theſe words, 
« This is my reſolution ;” and thereupon Pritchard, knowing the 
diſtreſſed circumſtances of the appellant, and relying on his 
Lordſhip's promiſes of paying the two annuities, ſigned the 


paper approving of ſuch guardian, which he would not have 
done, and had always refuſed to do, until the Earl entered into 


| ſuch expreſs agreement for payment of the ſaid annuities, as 
aforeſaid. 


Soon after ſigning this paper, it was carried by the agents of 
the Earl and by his direction, to the appellant's ſiſter Lady 
Arundell to ſign, who poſitively refuſed ſo to do, until ſhe was 
informed by Mr. Pritchard (who went to her at the requeſt of 
the Earl and Mr. Morris) how much it would be for the appel- 
lant's benefit, and that the appellant was to receive the arreats 
and growing payments of her annuity, and an additional annuit) 

during 


Caſes in Parliament, 


during her life, if Lady Herbert was appointed guardian to Miſs 
Herbert, with the approbation of the family; whereupon Lady 
Arundell, in the preſence of Mr. Morris and Mr. Pritchard, 
ſigned the paper, firſt declaring it was merely out of regard to 
her ſiſter the appellant and her diſtreſſed circumſtances, but 
otherwiſe againſt her intention and inclination that ſhe ſign— 
ed her conſent to ſuch appointment, and which ſhe repeatedly 
afirmed ſhe would not otherwiſe have done: And Lady Char- 
litte Williams afterwards, and for the ſame reaſons, alſo gave her 
conſent to ſuch guardianſhip. 


Upon Mr. Pritchard's ſoliciting the Earl to remit the appel- 
lant ſome money for her preſent ſupport, in part of what ſhe 
was to receive, his Lordſhip replied, “ ſhe muſt wait a little 


longer, the fruit was-not ripe.” And having obtained ſuch 


conſent, upon producing the fame in the Court of Chancery, 
Lady Herbert was appointed guardian accordingly; and a few 
months after, in March 1751, the reſpondents the Earl and 


Counteſs of Potis were married; and thereupon the ſaid Francis 


Herbert, by the direction of the Earl, conveyed the ſaid caſtles, 
manors and real eſtate to and to the uſe of the reſpondents 
Thomas Wylde and Robert Pardve, their heirs and aſſigns, ſubject 
nevertheleſs to the truſt contained in the will and codicils of the 
Marquis the father. 


The Earl having evaded the performance of his ſaid promiſes, 
the appellant, in Michaelmas Term 1752, exhibited her bill in 
the Court of Chancery againſt the reſpondents, and thereby 
prayed, that the Earl might be compelled perſonally, and out 
of his own property, to pay her the arrears of her ſaid an- 
nuity of 2007. left her by her father's will, from his death, with 
intereſt for the ſame from the reſpective times the payments be- 
came due ; and likewiſe all the arrears of the additional annuity 
of 200 J. during her life, from the time that Lady Herbert was 
appointed guardian, with intereſt for the ſame as aforeſaid; and 
that the ſaid two annuities might be eſtabliſhed, and that the 
Ear] might perſonally, and out of his own property, pay the ap- 


pellant the ſame during her life, in purſuance of his Lordſhip's 


agreement and undertaking ; the appellant having performed her 
part of ſuch agreement, or at leaſt was ready ſo to have done when 
properly called upon, and when ſhe was not hindered by the Earl 
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from ſo doing ; or that all the defendants, or ſome of them, 
might pay the appellant all the arrears of the ſaid annuity left 
her by her father, with intereſt, and that the growing payments 
thereof might be eſtabliſhed and ſecured ; and in cale the ar. 
rears thereof, with intereſt, ſhould not be paid by a limited time, 
that then ſo much of the real eſtate of the appellant's father 
might be ſold, as ſhould be ſufficient to raiſe money to ſatisfy 


the ſame ; and that all proper parties might join in ſuch ſale. 


To this bill the Earl and Counteſs of Powzs put in a demur- 
rer and anſwer, and as to the compromiſe in the Prerogative 
Court and Court of Delegates, between the Marquis of Powys 
and Baker, touching the validity of the will and codicils of the 
Marquis the father; and as to the declaration of truſt made by 
the Earl, of the legacy of 1000/7. given to Baker ; and as to 
what was done by Baker, Puſey and Gooftrey, to enable the Earl to 
obtain adminiſtration to the Marquis the father; the Earl and 
Counteſs demurred, for that a diſcovery of the matters aforeſaid did 
not tend to the appellant's relief, but only to queſtion the validity 
of the adminiſtration, which was only cognizable in the Eccle- 
fiaſtical Court: And by their anſwer, they admitted the will of 
the appellant's father, and the deviſe to the appellant of 200 J. a 
year for her life; but denied that her father had power to charge 
his eſtates with the ſaid annuity, except the eſtate in the county 
of Salop, and the Earl denied that he ever promiſed to pay the 
faid annuity : He admitted that he was in poſſeſſion of the ap- 
pellant's father's real eſtate, but inſiſted that the appellant was 
indebted to the Marquis the ſon in 23,8517. 17s. and that her 
annuity ſhould not be paid till ſhe had indemnified the Marquis“ 
eſtates from that debt, and offered to do any a& the Court of 
Chancery ſhould judge neceſſary to ſatisfy the ſaid annuity, out 
of ſuch part of the real eſtates of the appellant's father as he had 
power to charge therewith, in caſe there ſhould be a ſuthcient 
ſurplus after payment of his debts to pay the ſaid annuity, or if 
not, in proportion with the other annuitants and legatees. 


The demurrer having been argued and over-ruled, the Earl by 
a further anſwer admitted, that in the latter end of the year 1749. 
he applied by Mr. Morris to Mr. Pritchard, the appellant's agent 
in London, the appellant being then in France, for the approba- 


tion of the appellant and Lady Arunaell to the appointment 4 
Lady 
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Lady Herbert to be guardian to the Counteſs, then Miſs Her- 
gert, being adviſed, that procuring their conſent would occaſion 
ſuch appointment; but denied that he gave Morris any autho- 
rity to ſay, that the ſame would fo highly oblige him as to in- 
duce him to pay the appellant's annuity ; and denied the whole 
of the applications and promiſes, by the bill charged to have 
been made by himſelf, on appointing ſuch guardian: He ad- 
mitted that he was in poſſeſſion of the appellant's father's real 
eſtates, of the annual value of 10,008 J. 8 s. 10 d. but refuſed to 
diſcover what ſum of money had been raiſed by fale of the real 


eſtates. 


The Earl and Counteſs of Powis by another anſwer admitted, 


that the appellant had not received any part of her annuity ; that 
they had refuſed to pay the ſame, or to come to any account 
with the appellant touching the monies received by ſale of the 
real eſtates, or to diſcover how the ſame had been applied; inſiſt- 
ing, that the appellant was not entitled to ſatis faction of her an- 
nuity out of the money received by ſuch ſale. The Earl ad- 
mitted, he could not ſet forth how he was related to the Mar- 
quis of Powzs the ſon, but ſaid there was a friendſhip and cor- 
reſpondence between them; and that at his requeſt the Earl had 
done kim at different times ſeveral ſervices, but admitted he had 
no perſonal acquaintance with him. The-Earl alſo admitted, that 
he had not paid the annuities of 400 J. or any arrears there- 
of; and in general denied the caſe charged by the appellant's 
bill. 


Iſſue being joined in the cauſe, ſeveral witneſſes were examin- 
ed on both ſides: And thoſe for the appellant gave evidence in 
lupport of the appellant's bill, to the effect already ſtated. 


On the 1ſt and 4th of July 1763, the cauſe was heard before 
the Lord Chancellor Northington, when his Lordſhip took time 
to conſider thereof; and on the 1 1th of December 1764, his Lord- 
ſhip was pleaſed to decree, that the appellant's bill ſhould ſtand 
dilmiſſed, without coſts, as to the perſonal undertaking of the 
Earl of Potis to pay the two annuities of 200/. a year each ; 
but without prejudice to the appellant's claim of 200 J. a year, 
under the will of her father, out of his perſonal eſtate. 
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From this decree the preſent appeal was brought, and on the 
appellant's behalf it was ſaid, that the late Marquis of Pow, 
her father, deviſed his eſtate both real and perſonal to truſtee; 
for payment of his debts, legacies and annuities, and gave t 
them an annuity of 200 J. in truſt to pay the ſame to the appel. 
lant only during her life, to make ſome ſuitable proviſion tg 
ſupport and keep her from wanting neceſſaries, and not fo 
payment of her debts which ſhe had unhappily contracted ; ay 
the teſtator having left a large real and perſonal eſtate, which the 
reſpondent the Earl admitted himſelf to be in the enjoyment of 


the ſame were aſſets of the teſtator, out of which the appellant 


annuity of 200/. ought to be paid. from his death during her 
life; becauſe this annuity was a charge upon his real eſtate, 
prior to the Earl's title, which was only derived to him under 
the will of the Marquis the fon, who took the ſame under the 
will of his father, ſubject to this annuity. The ſon died dur- 
ing the litigation of the father's will, and before he had an op- 
portunity of fulfilling the ſame. The reſpondent, the Earl, ob 
tained probate of the will, as aſſignee of Baker's legacy of 1000, 
without notice being given to the appellant, who had a prefer- 


able right to ſuch probate, being his eldeſt daughter, and deviſet 


of the annuity of 200/. by this means he had poſſeſſed himſelf 
of the perſonal eſtate of the appellant's father, to the amount of 
13,000/. and upwards, after payment of all the debts and lega- 
cies; and thereby held the Pow:s eſtate of 10,000 J. per Ann, 
The Earl ought therefore in equity to fulfil the teſtator's inten- 
tions in favour of the appellant, the only ſurvivor of that noble 
family, by payment of the ſmall proviſion of 205 J. a year, out 
of the fortune which he enjoyed through the bounty of the ap- 


pellant's brother, with whom it was admitted he had not even 


a perſonal acquaintance, That the Earl having prevailed on the 
appellant, to refuſe the place of Dame d Honneure to the Queen of 
France, under a promiſe to pay her the annuity of 200/. left by 
her father, with an additional one of the like value, he oughtin 
law and conſcience to perform his part of this agreement; for 
the Earl made ſuch offer, in conſequence of which the appel. 
lant was induced to act to her own. detriment, ſhe became a fait 
purchaſor of the annuities in queſtion, whether the Earl received 
any benefit or not. That the Earl having a diſputable title to the 
Powts eſtate, and holding it only under the will of the lat 
Marquis, propoſed to marry Miſs Herbert, niece to the appel. 

| | lant, 
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lant, and heir at law to both Marquiſes, thereby to unite the 
two titles to the eſtates'; but not being able to effect his inten- 


tion without the conſent of Lady Henrietta Beard the mother, 


and of the appellant, and Lady Arundel and Lady Charlotte Mil- 


ams, who were the aunts and neareſt relations of Miſs Herbert, 
then an infant, he applied to the appcllant to conſent, that Lady 
Herbert of Cherbury, a relation of his own, might be appointed 
her guardian, with an intent, that ſhe, in that capacity, might 
conſent to the marriage; and to induce the appellant to give her 
conſent, his Lordſhip promiſed upon his honour, not only to pay 
her the arrears and future payments of the annuity given her by 
her father's will, but to give ber a further annuity of 200 l. for 
ler life, Upon this promiſe, the appellant conſented to the ap- 
pointment of Lady Herbert as guardian, and thereupon'the mar- 
riage was had; by which an end was put to all litigation on the 
part of Miſs Herbert, as to the validity of the laſt Marquis's 
will; and ſuch conſent being the compromiſe of an intended 
law ſuit, was a good conſideration to ſupport a promiſe in law, 
whereof the promiſee might claim the benefit either by an action 
at law, or a ſuit in equity, as the nature of the caſe required. 
That upon the death of Mr. Gogſtrey, the ſurviving executor of 
the Marquis the ſon, in 1757, the right of adminiſtration de- 
volved on the appellant, as his only ſurviving ſiſter and next of 


kin; which right ſhe at the Earl's requeſt, and upon further 


promiſe to pay the annuities, agreed to renounce to the Counteſs 
of Powis ; whereby ſhe voluntarily gave up the power of receiv- 
ing and managing the perſonal eſtate of her brother, out of 
which ſhe might have ſecured to herſelf the payment of the an- 
nuity left by her father, with all its arrears; and tho' the Earl 
procured ſuch adminiſtration to be granted to the Counteſs, with- 


out notice to the appellant's agent, and without her actual renun- 


clation; yet it was ſubmitted, that he ought to pay the annui- 
ties, and perform the promiſes made by his agent, by his direc- 
tion, and-with his privity and knowledge. For it is a princi- 
ple both in law and reaſon, that the forbearing by agreement to 
do an act, may raiſe as ſtrong a conſideration for the benefit 
ſtipulated in return, as an act done; and as the appellant did all 
that was required, and was ready to do more, if neceſſary, the 
artifice employed to amuſe her until adminiſtration could be ob- 
tained, in her abſence out of the kingdom, without any inſtru- 
went being ſent to be executed on her part, ought not to excuſe 
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the Earl from the performance of his promiſe and agree. 
ment. 


On the other fide it was ſaid, that the marriage of the Ex) 
the deviſee of the eſtates of the Powrs family, with the Coup. 
teſs who was the heir general of that family, in 1751, laid the 
firſt ſolid foundation for regulating the confuſed ſtate in which 
the affairs of that family had been left by the two Marquiſe, 


which confuſion had been in a great meaſure occaſioned by the 


appellant's unhappy engagements in the Miſſiſſi ppi year, and in 
the year 1720; but the appellant filing her bill in an adverſt 
way againſt the reſpondents, ſo ſoon after their marriage, and 
before any conſiderable progreſs could be made towards reduc. 
ing the family affairs into order, greatly retarded ſuch regulation; 
and as that bill was afterwards altered, and founded upon pro- 
miſes pretended to be made by the Earl, but denied by his an. 
ſwer, the appellant could not from thence expect that fayour 
from him, which ſhe might otherwiſe have claimed as a near 
relation of the family. That as the appellant's claims in this 
ſuit reſted fingly on parol promiſes pretended to have been made 
by the Earl, or his agent, ſuch promiſes, in order to give them 
credit, ſhould be ſupported by the cleareſt and moſt indubitable 
proofs; for evidence of converſation, to affect perſons with agree- 
ments, ought to be received with the greateſt caution, becauſe it 
is ſo eaſy to reduce agreements into writing ; and the not doing 


it, affords in all caſes an inference, that the parties did not come 


to any abſolute agreement. In the preſent caſe, if the promiſes 
pretended to have been made by the Earl in 1749, were really 
made, as importing an agreement to ſecure ſo conſiderable an- 
nuities as 400 J. a year to the appellant for her life, there wa 
the ſtrongeſt ground to expect that ſuch an agreement would, 
between 1749 and 1752, have been reduced into writing: Or 
at leaſt, that ſome endeavours would have been uſed on the part 
of the appellant, to have it reduced into writing, and to have 
the annuities ſecured to her, in caſe of the Earl's death in het 
lifetime. That theſe promifes were alſo not founded on a" 
good conſideration, ſo as to make them obligatory on the Earl 
either in law or equity; they were attempted to be proved b) 
witneſſes ſpeaking to converſations, at the diſtance of 13 year 
after they are ſuppoſed to have happened, who differed from 


each other in many particulars, and ſometimes from hung” 
| 0 
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ſo that no certainty could be collected, or juſt ground laid, either 
in law or equity, to charge the Earl with the performance of 
them. It was likewiſe obſervable on both theſe promiſes, that 
Mr. Pritchard, the witneſs who proved them, was the perſon 
who, as agent to the appellant, cauſed the original bill to be 
filed in the year 1752; and yet that bill took no notice of theſe 


promiſes, but was brought for the payment of only one annuity 
of 200 l. a year, out of the aſſets of the Marquis her father. And 


with reſpect ta the ſubſequent tranſaction, alledged to have been 
carried on between Mr. Carbyn Morris and Mr. Pritchard, it 
was ſo far from being ſupported by proof, to affect the Earl 
with any agreement then concluded, that it amounted to no 
more than evidence of converſations, and a treaty begun between 
Pritchard and Morris towards an agreement, which, when made, 
was to be reduced into writing, and executed by the parties 
themſelves, But Mr. Morris had at that time no authority from 
the Earl to conclude any agreement with Pritchard, and only 
told him that he was in expectation of having full powers from 
the Earl to adjuſt all differences; but his Lordſhip afterwardę 
refuſed to give him any ſuch authority. Beſides, one of the 
terms on which Morris treated with Pritebard was, that the ap- 
pellant ſhould relinquiſh her claim to Mr, Tbarntan's money, 


which ſhe never did, but had fince by her agents received the 
ſame, to the amount of 4500 J. 


After hearing counſel on this appeal, it was oRDERED and 
ADJUDGED, that the decree therein complained of ſhould be re- 
verſed: And it was DECLARED, that the reſpondent the Earl 
of Powwts ought, in performance of his agreement, to pay to the 
appellant during her life, the annuity of 2907. a year left her by 
the will of the Marquis of Powrs her father; and alſo another 
annuity of 200 J. a year, from the 5th of December 1749: And 
it was ORDERED, that it ſhould be referred to a Maſter; to take 
an account of what was due for the arrears of the ſaid two 
annuities: And it was further oRDERED and ADJUDGED, that 
the ſaid reſpondent ſhould pay the ſame, together with her 
colts of ſuit in the Court of Chancery: And it was alſo fur- 
ther oRDEREPD and ADJUDGED, that the ſaid reſpondent ſhould 
pay to the appellant, during her life, the ſaid two annuities, 
as they ſhould ſeverally become due: And that the Court of 


Chancery ſhould give all proper and neceſſary * for car- 
Tying this judgment into execution. 
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Francis Barker, Eſq; WY — Reſpondent. 
2 5th April 1766. 


F NN the 4th of October 1738 the reſpondent intermarried 

with Elizabeth Fell, daughter of the Reverend John Fel 
deceaſed ; previous to which marriage, articles were executed he. 
tween the reſpondent of the firſt part, the ſaid John Fell and 
Elizabeth his only daughter of the ſecond part, Elizabeth Bar. 
ker, the reſpondent's mother, of the third part, and Ambroſt 
Congreve and Samuel Barker, Eſq; of the fourth part; by which, 
after reciting, that a marriage was intended between the re- 
ſpondent and the ſaid E/izabeth Fell, and that the reſpondent 
was then entitled to 1700/7. in poſſeſſion, as his own fortune, 
and that the ſaid Fobn Fell had agreed to pay the reſpondent 
600. immediately after the ſolemnization of the intended mar- 
Tiage, as the marriage portion of the ſaid E/izaberh Fell, and 
had alſo agreed to ſettle ſuch eſtate real and perſona], chattels, 


effects, and intereſts pour autre vie, as he ſhould be ſeiſed 


poſſeſſed of or entitled unto at his death, in manner following: 
iz. after a ſuitable proviſion by him left, as he ſhould think 
fit, for the ſupport of E/zzabeth his wife, and for the edu- 


cation and maintenance of his only ſon Hans Thomas Fell, the 


ſum of 600/. ſhould be to and for the benefit of the ſaid Hans 
Thomas Fell, together with the faid John Fell's library; and all 
the reſt and reſidue of his eſtate, real and perſonal, and terms pour 
autre vie, as ſhould be in being at his death, ſubject to the faid 
proviſions for his wife and fon, ſhould be equally divided be- 
tween the reſpondent and the faid Hans Thomas Fell; and that 
the ſaid Elizabeth Barker had agreed to advance 4.00/. to the 
reſpondent as an addition to his preferment, payable in fi 
months after her death, without intereſt; all which ſeveral ſums 
and things were thereby agreed to be ſettled for the benefit and 
advantage of the reſpondent and Elizabeth his intended wilt, 
and their children: It was witneſſed, that the reſpondent and 
John Fell, in conſideration of the ſaid intended marriage, did 
grant, aſſign and make over to the ſaid. Ambroſe Congreve ut 
| | 3 | „ Samut 
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Samuel Barker, and the ſurvivor of them, his heirs, executors and = 
adminiſtrators, . the ſeveral ſums of 1,700/. Go. and 400 J. — 


amounting to 2, 700. together with all ſuch. money, eſtate real 
or perſonal, leaſes, terms for years, or other effects, which 
ſhould come to the power, ſeiſin or poſſeſſion of the reſpondent, 
after the death of the ſaid John Fell and Elizabeth his wife, by 
virtue of the ſaid articles, or: by the laſt will of the ſaid John 
Fell, and all thg right, title and intereſt of the reſpondent that 
then was, or thereafter ſhould be, exiſting in law or equity, of, 
in, or to the ſame, or any part thereof; upon truſt and to the 
intent, that then faid ſums of 1700/7. and 600 J. amouſſting to 
2300 J. ſhould be forthwith laid out at intereſt, or in the pur- 
chaſe of lands of inheritance in fee fimple, in the names of the 
ſaid truſtees, and the ſurvivor of them, his heirs, &c. by the 
approbation of the reſpondent, and the ſaid fn Fell, or the 
ſurvivor of them; and that the ſaid truſtees, or the ſurviyor of 
them, his heirs, &c. ſhould permit the reſpondent to receive 
the yearly. intereſt of the ſaid ſum of 23007. or the yearly rent 
of the lands to be purchaſed therewith, for the term of go years, 
from the ſolemnization of the intended marriage, if he ſhould 
ſo long live, to his own uſe; and after the death of the reſpon- 
dent, to permit the ſaid Elizabeth Fell his intended wife, in caſe 
ne ſhould ſurvive him, and that thege ſhould be #e of more 


ſpondent's death, to receive the ſum of 60 /. ſterling per ann. out 
of the yearly intereſt of the ſaid ſum, or out of the rents of the 
lands to be purchaſed therewith, and alſo out of the ſeveral other 
ſums mentioned to be in expectancy upon the death of the ſaid 
John Fell, for the term of go years, to commence from the death 
of the reſpondent, if ſhe ſhould ſo long live, to be paid to her 
by equal half yearly payments; and in caſe the ſaid E/izabeth 
Fell ſhould ſurvive the reſpondent, and there ſhould be no 


pay to the ſaid Elizabeth Fell, or her aſſigns, the full ſum of 
1oool. in one entire payment; in fix months after the reſpondent's 
death; which ſaid yearly ſum of 607. or the ſaid ſum 6 1000 f. 
lo ſeverally to be paid, on the ſeveral contingencies aforeſaid, to 
the ſaid Elizabeth Fell, was to be as her jointure, and in lieu 


and ſatis faction of dower and thirds, out of the real and per- | 
ſonal eſtates of the reſpondent: And to the further intent, 
to pay the ſum of 700 J. to ſuch perſon or perſons, as the 


Vol. VI. „ | reſpondent, 


child or children of the marriage, living at the time of the re- 


iſſue of the marriage living at the reſpondent's death, then to 
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8 reſpondent, by any deed to be by him duly executed during the 


continuance of the marriage, ſhould direct and appoint ; but ig 
caſe the reſpondent ſhould not, during the continuance of the 
marriage, make any ſuch appointment, or diſpoſe of the ſaid ſum 
of 700 J. then to permit the reſpondent, in caſe he ſhould 
ſurvive the ſaid Elizabetb, to diſpoſe of 1000/7. to ſuch perſon ot 
perſons as he ſhould think proper; and that all the reſt and xe. 
ſidue of the ſaid ſum of 2, 300. or the lands to be purchaſe 
therewith, together witli the ſeveral other ſums ſo in expeQancy 
upon the death of the ſaid Fobn Fell, ſhould, after the death af 
the. refpondent, but ſubject to the proviſior# fpr the ſaid Eliza. 
beth his intended wife, upon the contingencies aforeſaid, be pai 
to and among the child or children of the reſpondent by the (aid 
Elizabeth, at ſuch time, and in ſuch proportion, as he ſhould, 
by any deed, or“ by his ſaid will, to be executed as aforeſaid, 
direct and appoint ; and for want of ſuch appointment, then to 
be paid to them in ſuch proportion, as the ſaid Elizabeth ſhould 
by. deed direct or appoint; and for want of appointment by 
either, to be equally between them; and in default of iſſue of 
the marriage, at the time of the reſpondent's death, the aid 
reſidue, ſubje& to the proviſion ſo made for the ſaid Elizabeth, 
was to go tg ſuch perſon or perſons as the reſpondent ſhould by 
his laſt will nominate and appoint ; or for want of ſuch appoint- 
ment, to go in a courſe of diſtribution from him; a poſthumous 
child or children till to be conſidered as iſſue living at his death, 
And to the further intent, that the ſaid ſum of 400 J. ſo to be 
paid after the death of the ſaid Elizabeth Barker, and all ſuch 
other money, eſtate, or intereſt which ſhould come to the ſeifin, 
power or poſſeſſion of the reſpondent, by virtue of the ſaid a- 
ticles, or by the laſt will of the ſaid John Fell after his death, 
and the ſaid Elizabeth his wife, ſhould purſue the diſpoſition 
made of the ſaid 2,300/7. and ſhould be laid out at intereſt, or in 
the purchaſe of lands, as ſoon as the ſame, or any part thereof 
ſhould be received, in the ſame manner, and to the ſame put- 
poſes, for the benefit of the reſpondent and Elizabeth and the 
iſſue of the marriage; and that the principal, intereſt and profit 
thereof, ſhould from time to time be paid to ſuch perſons, and 
in ſuch proportions, as the ſaid ſum of 2, 300 J. was therein li- 
mited and appointed, and ſhould be ſubje& to the payment of 
the jointure provided for the ſaid Elizabeth, and to the payment 
of the ſaid ſum of 700 J. or 1000/. to be diſpoſed of by the 


reſpondent 


F at 
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reſpondent upon the contingencies aforeſaid; and to the intent, — 
that as often as there ſhould be occaſion to alter the ſecurity _ woynas 
thereafter to be taken for the ſaid ſeveral ſums, ſuch ſecurities 
ſhould be liable and ſubject to the diſpoſition aforeſaid. And the 
faid Jobu Fell covenanted, that he would, within 20 days next 
after the ſolemnization of the marriage, pay to the ſaid truſtees 
the ſaid ſum of 600 J. And the ſaid Elizabeth Barker covenanted 
that her executors or adminiſtrators ſhould, within ſix months after 
her death, pay to the ſaid truſtees the ſaid ſum of 400 J. And 
the reſpondent covenanted, that he would, within 20 days next 
after the marriage, pay the ſaid ſum of 1 ,7004, Which faid ſeveral 
ſums were to be laid out, to the uſes, intents and purpoſes afore- 
ſaid; with a proviſo, that nothing in the ſaid articles contained, 
ſhould diſable the ſaid Elizabeth Fell from taking any legacy the 
Eos ſhould leave her, in addition to her joiature. | 


In Meade 1739, the ſaid Ekzabeth died, leaving iſſue by 
the reſpondent, E/izabeth their only child, afterwards the wife 
of the appellant, — 


Jobn Fell, at the time of the marriage, and at his death, was 
ſeiſed and poſſeſſed of a conſiderable real and perſonal eſtate; and | 
amongſt other things, of the town and lands of Baliyclougby, in | | 
the county of Waterford, under a leaſe thereof made to him | 
and his heirs, by William Diſney, Eſq; for three lives, at the 
yearly rent of 864. 115. 3d. and fix couple and a half of fat 
hens every Eaſter; with a covenant of renewal for ever, upon 
* of 94 $4: as a fine upon each renewal. 
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Elizabeth the wife of Jobn Fell, died in his lifetime. Mrs. 
Barker, the reſpondent's mother, died many years ago, and ap- 
pointed Samuel Barker her executor. 


Jobu Fell died in the year 1754, leaving Hans Thomas Fell, 
L. L. D. his only ſon and heir, but before his death he made 
bis will, and thereby bequeathed a legacy of 104. to Elizabeth 
he reſpondent's daughter, and appointed the ſaid Dr. Fell his 


lole executor; 


Samuel Barker, being the ſurviving truſtce in the marriage ar- 
cles, received the 1,700/. from the reſpondent, the 600 /, from 
Fohn 
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chaſe of lands of inheritance. 


or ſell tqthe- other, hif moiety of the intereſt in the lands of 
fallen on Dr. Fell, he valued Hs intereſt in the ſaid lands a 


- moiety of the ſaid land, fog the conſideration aforeſaid, and all 


which Elizagetb, the reſpondent's daughter had to ſuch moiety, 


valuation of the lands, as ſet by Dr. Fell) for the ſaid Samui 


of John Fell as had then come to the hands of Dr. Fell; by 


he alledged he had paid over to Samuel Barker, for the ufs 
| aforeſaid: And after the ſettling ſuch account, ſeveral otbe 
| ſums were paid to Barker, as part of the. perſonal eſtate o 
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John Fell, and the 400 J. out of the aſſets of Elizabeth Bark 
the reſpondent's mother; and he alſo received from Dr. Hay 
Fell, ſeveral conſiderable ſums, part of the perſonal eſtate ang 
effects of the ſaid John Fell. All which ſums, it was preſumed, 
he inveſted in mortgages, or other ſecurities, agreeable to the 
truſt repoſed in him, for he laid out no part thereof in the pur. 


After the death of John Fell, Dr. Fell, and the reſpondent 


entered into an agreement, whereby the one was to purchaſe of, 


Ballycloughy, at a fed Valuation. It was to be determined by 
caſting of lots who was to ſet the valuatibn, and the lot having 


the ſum of 600 I. The reſpondent agreed to this valuation, and 
in order & convey all the right and title of Dr. Fell to one 


his legal right to the other moiety. thereof, (but that the title 


ſhould not bg altered or varied,) Dr. Fell, together with the re- 
ſpondent and Samuel Bather, by leaſe and releaſe, dated the 
3d and 4th of November 1757, did congey the ſaid lands of Bal. 
tycloughy, to Robert Dobbyn the elder, Eſq; the appellant's father, 
his heirs and aſſigns, in truſt with regard to 1,200/. (being the 


Barker, his executors, &c. and afrer payment thereof, in truſt 
for the reſpondent and his heirs, * 


On the ſaid 4th of November 17 57, an account was ſtated and 
ſettled between the ſaid Samuel Barker, Dr. Fell and the te- 
ſpondent, touching the real, and ſuch p.rt of the perſonal eſtate 


which it appeared, that ſeveral conſide able ſums had been paid 
by the Doctor to Samuel Barker, as ſurviving truſtee in the mu- 
riage articles, in order to be laid out at intereſt for the uſes thert- 
in' mentioned. And it alſo appeared, that ſome other ſums dl 
the truſt money had come to the hands, of the reſpondent, which 


f 
John Fell, for the ſame uſes. 


1 


r En: add Eos 


f 1c00/. which the reſpondent alledged he had a power of charg- 
e- ing, and alſo the value of his intereſt for life in the ſeveral ſums 
he mentioned in the articles, Eligabetb's fortune was by ſuch de- 
l. duttions reduced to 1,7551: For the only particulars compre- 
er, hended in this eſtimate, were the ſeveral ſums of 1, 700 J. 6007. 
he WW and 400 J. mentioned in the articles, and a moiety of the lands 
vl of Ballyclougby; and no credit or allowance was given or pro- 
uit Wl poſed, for any of the ſums which had been paid by Dr. Fell to 
the reſpondent and Samuel Barker, ſince the death of Jabn 
Fell; and the manner in which the reſpondent propoſed to pay 
and the appellant. the ſaid 1,755. was by an aſſignment of the entire 
fe-. lands of Ballyclougby, which, as he alledged, he had ſet at a 
bete profit rent of 100. and valued at 2000/. at which valuation he 
propoſed to convey the ſaid lands, provided the appellant's fa- 
pid ther would pay him 245. being the alledged difference between 
par- the value of the lands, and what the appellant's wife was en- 
erc-W titled to: But the lands being ſo much over-rated in value, and 
d the terms propoſed by the reſpondent being ſo unreaſonable, the 
bichſtg appellant's father could not, in juſtice to the appellant and his 
wife, ſubmit thereto. However he propoſed, if the reſpondent 
oth would make ſome abatement in the ſum he demanded for. his 
te 0 
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It having been frequently and publicly declared, as well by 
the reſpondent, as Samuel Barker and others, that Miſs ELzabeth. 
Barker, the reſpondent's daughter, was under the marriage ar- 
ticles, or in right of John Fell, or otherwiſe, entitled to a con- 
gderable fortune, to take effect in poſſeſſion immediately after 
the death of the reſpondent, the appellant, who was nephew of 
the reſpondent, and eldeſt ſon and heir apparent of Robert Do- 
byn Eſq; Recorder of the city of Waterford, paid his ãddreſſes 
to Miſs Barker; and on the zd of November 19606, a marriage 
was ſolemnized between them, by the conſent of the reſpondent, 
and Samuel Barker, and others of her friends and relations. 


Some time after this marriage, Samuel Barker and Robert Dob- 
yy the elder, on behalf of the appellant and his wife, met in 
order to adjuſt and ſettle the fortune which the ſaid E/zzaberth 


conveyed to the appellant and his wife, and thereupon an eſ- 
timate or calculation was made thereof; and after deducting 


tereſt for life, to contribute proportionably on his part, and 
that the whole ſhould be ſettled upon the appellant and the ſaid 
Vor. VI. 1 | Elizabeth 


was then entitled to, and that the ſame ſhauld be immediately 


121 


126. 


: 
1 


0 
- —ͤ— — Æ— . —ä᷑ * 
- — 


| 


— — af, — = 
2 ” — .. 


. 
. 
. 
oy * 
py . 
ud " 
— : — — ˖ ae 4 . WE oy Fe of : 8 — 
3 FFF c nn tr A Teens * 2. — "Xo To : E < G 25 —— — — 


p — 1 ——— — U P · ——%ðẽV¹ 
— — — - —— - 


122 | Caſes in Parliament. 


—— Elizabeth and their iſſue, which propoſal was not agreed to by 


FR "owl the reſpondent. 


Soon after the above meeting, the appellant and his wife, 
in order to ſettle the fortune to which the'was entitled under 
the marriage articles, upon her and her iſſue, by an inſtrument; 
in writing, dated the 1ſt of September 1761, aſſigned and con- 
veyed all the ſaid fortune to their uncle Cornelius Bolton, Eſq; 
in.truſt for. them and their iſſue; and in default of iſſue, fo 


the ſurvivor of them. 


The appellant had iſſue by Elizabeth one ſon, named Robert 
William, who died an infant of tender years; Elizabeth attained 
her age of 21, and afterwards died, leaving the ſaid Samuel 
Barker, her uncle and heir at law on the part of the father, 
and Dr. Fell, her uncle and heir at law on the pore of the 


mother. 


The appellant having taken out adminiſtration to his wife, and 
being unable to bring the reſpondent to any reaſonable terms of 
accommodation, filed his bill in the Court of Chancery, in Ire- 
land, on the 17th of November 1763, againſt the reſpondent, 
and the ſaid Samuel Barker, Dr. Fell, Cornelius Bolton, and 
Robert Dobbyn the elder ; whereby, after ſtating the marriage 

articles, and the ſeveral other matters beforementioned, the bill 
charged, that the reſpondent, during the continuance of his mar- 
riage with Elizabeth Fell, executed the power in the articles, 
with reſpect to the ſum of 700/. or part thereof, or did ſome 
act with an intent to execute ſuch power, or raiſed money, or 
entered into ſome agreement upon the credit of the ſaid 700. et 
the power he had of charging the ſame. And the appellant in: 
ſiſted, that the reſpondent having ſurvived Elizabeth Fell, and 
Elizabeth Dobbyn, the appellant's late wife, having been the 
only child of that marriage, and having attained her full age of 
21, and the appellant having married upon the credit of het 
ſaid fortune, and having had ifſue as aforeſaid, all the reſidue 
of the ſeveral ſums and other effeRs in the articles mentioned, 
(ex cluſive of the ſum of 700 J. or 1000 /. in caſe the reſpond- 
dent had executed his power, with reſpect to either of thoſe 
ſums) duly veſted in the ſaid Elizabeth Dobbyn, and that the 


appellant, as her repreſentative, was entitled thereto after the 
| So death 
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death of the reſpondent, and that the reſpondent had not any 
power of appointment, nor any dominion over the ſeveral ſums 
or ſubſtance mentioned in the articles, in caſe he ſurvived the 
ſaid Elizabeth Fell, ſave only to diſpoſe of 10001. The bill fur- 
ther charged, that the reſpondent, or any other perſon, did not, 
at any time before the appellant's marriage, ſuggeſt to him, or 
any perſon on his behalf, that the fortune of the ſaid Elizabeth 
Dobbyn was precarious or doubtful; but the appellant was given 
to underſtand, that in right of the ſaid Elizabeth his wife, he 
ſhould be entitled thereto in poſſeſſion, immediately after the 
death of the reſpondent, whether the ſaid Elizabeth was living, 
or left iſſue or not. That the reſpondent was married to a ſe- 
cond wife, and had children by her of tender years: And that 
in caſe the ſaid ſeveral ſums ſhould not be laid out upon pro- 
per ſecurities, before the reſpondent's death, the appellant would 
be in danger of loſing his Juſt demand. And therefore the bill 
prayed, that the ſaid ſeveral ſums, as well as the other parts of 
the truſt fund, might be laid out at intereſt upon ſecurities, to 
be approved of by the court ; and that ſuch of the defendants as 
ſhould admit that the marriage articles, or any deeds, accounts, 
or writings, relating to. the premiſes, were in their cuſtody, or 
power, might depoſit the ſame with the proper officer, and for 


general relief. | 


To this bill the reſpondent put in a plea and anſwer, and as 
to ſo much of the bill as ſought a diſcovery from him, as to 
the ſeveral ſums mentioned in his marriage articles, or in whoſe 
power the ſame were, or whether Samuel Barker received the 
lame, or when, or by whom, or at what intereſt, or upon 
what ſecurities, or in what manner the ſame had been laid out, 
or whether the reſpondeat executed the power in the ſaid articles 


thereof, or raiſed or borrowed money upon the credit of the ſaid 
lum, or power, or otherwiſe, or did any act, purporting that he 
executed, or with an intent to execute the ſaid power, or enter- 
ed into any engagement upon the credit of the ſaid power, or the 
aid ſum of 7001. or declared that he had, or intended to execute the 
laid power, or that any money which he had raiſed, borrowed, or 


laid power, or that the ſame would be a fund or ſecurity for the 


the 


} 
5 


with reſpect to the ſum of 7007. therein mentioned, or any part 


contracted for, was or would be ſecured, or repaid by virtue of the 


Payment of any money: Or whether the reſpondent executed 


. Caſes in Parliament, 
—A— the — in the ſaid artieles, with reſpect to the ſaid ſum oſ 


8 1000/7. therein mentioned, or diſpoſed of that ſum purſuant 
| thereto, or fo gave out : And as to ſo much of the bill as ſought 
a diſcovery, whether Hans Thomas Fell paid to the refpondent 
and Samuel Barker, or either of them, any money on account 
of, or as part of the aſſets or ſubſtance: of John Fell, purſuant 
to the articles, and in what manner the ſame had been laid out 
or applied, or in whoſe hands the ſame then remained, or a 
| ſought a diſcovery from the reſpondent, whether an account 
was ſtated and ſettled between the ſaid Samuel Barker, Han 
Thomas Fell, and the reſpondent, touching the real, or any part 
of the perſonal eſtate of the ſaid John Fell, or what appeared 
thereby, or whether any money was paid to the ſaid Samuel Bar- 
ker, as part of the perſonal eſtate of the ſaid John Fell, for the 
uſes in the ſaid articles: And as to the relief prayed by the bill, 
the reſpondent pleaded ; and for plea ſaid, that on the 4th of 
October 1738, a marriage was had between him and the ſaid EA. 
gabeth, daughter of the ſaid Jobn Fell, and that previous thereto 
indentured articles were executed by the ſaid parties, and he ſet 
forth the articles verbatim. That there were no other articles 
executed previous to or in conſideration of the ſaid marriage, and 
that Elizabeth his late wife died on the 17th of November 1719, 
leaving iſſue by him Elizabeth Barker their only child, who died 
on the 1ſt of April 1762, without leaving any iſſue; ſo that 
there was not any iſſue, or poſſibility of iſſue of the ſaid mu- 
riage, nor had the appellant, as the reſpondent was adviſed and 
believed, any tight or title to any ſum of money, or to any 
lands or other intereſt, under or by virtue of the ſaid article, 
or to any part of the real or perſonal eſtate of the ſaid John Fel 
or to any ſum payable thereout. And therefore the reſponded 
did plead the ſeveral matters aforeſaid, in bar to the diſcover 
ſought by the bill, with reſpe& to the parts before mentioned, 
and alſo in bar to the relief panes by the bill. 


And as to ſo much of the bill as was not t to, the fe- 
ſpondent, not waiving the benefit of his pleas, for · anſwer ſaid 
He admitted, that John Fell, at the time of the reſpondent's mas- 
_ . riage with E/zabetb his daughter, and at his death, was ſeiſed 

and poſſeſſed of a confiderable real and perſonal eſtate, and 

| (amongſt other things) of the town and lands of Ballyclougty, y 


Py virtue of the aforeſaid leaſe from William Diſney 3 and 2 11 
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the appellant was not entitled to any part of the ſums of 1,700 l. 
600 /. or 400. and admitted, that after his death, an agreement CAS 
of the import before ſtated, was entered into between, his fon 
Hans Thomas Fell and the refpondent ; and that by deeds of 
leaſe and releaſe, of ſuch date, and between ſuch parties as before 
mentioned, the freehold intereſt in the ſaid lands was conveyed 
to Robert Dobbyn the elder, and his heirs, upon the truſts before 
ſtated. He alſo admitted, that the releaſe recited the marriage 
articles, but he ſaid there was not any ſaving in the ſaid con- 
veyance, for any right or title of his daughter Elisabeth, or 
that the ſame, if any ſhe had, ſhould not be altered. He like- 
wiſe admitted it had been frequently and publicly declared, as 
well by himſelf, as Samuel Barker, and many others, that E/iza- 
beth his daughter, in caſe ſhe ſurvived him, would, under the 
faid marriage articles, be entitled to a conſiderable fortune, to 
take effect in poſſeſſion immediately after his death; but that it 
was not declared by him or others, that ſhe would in right of 
the ſaid John Fell, or otherwiſe than as aforeſaid, be entitled to 
a conſiderable fortune, to take effect in poſſeſſion immediately 
after the reſpondent's death, or. that he had no more than an in- 
tereſt for life in ſuch fortune: And he ſaid it was well known by 
the appellant, and in his family, long before he intermarried 
with the ſaid Elizabeth, that ſhe was not entitled to one penny 
under the ſaid articles, but on the contingency of her outliving 
the reſpondent, and that the ſaid articles had been peruſed by 
the appellant's father, who was a lawyer, ſeveral times before the 
marriage, He believed the appellant did pay his addreſſes to 
his daughter, who was a minor, and ſaid he expreſſed his diſap- 
probation thereof to Robert Dobbyn the elder, who confeſſed that 
he had taken notice of their behaviour, which made him believe 
that there was a liking between them, but that he would put a 
ſtop to any further courtſhip. That in ſome ſhort time after, 
dig. on the gth of October 1760, the ſaid Eligabeth, without the 
privity or conſent of the reſpondent, or of her uncle Samuel Bar- 
ter, in whoſe hands ſhe then was, and for ſome time before had 
lived, eloped in the night time, and went off with the appellant, 
and believed they were married by a popith prieſt, (though 
they were Proteſtants) and that he ſo much diſapproved of the 
behaviour of the appellant and his daughter, that he never had 
any interview with them, from the time of her elopement to her 
evel death; but he admitted, that he did, on the 1ſt of November 
tl vor. VI. HR 1760, 
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—A— 1760, give a conſent in writing, that a marriage ſhould be pub. 
4 . licly ſolemnized between them, and that on the zd of the fame 
November, the appellant and the reſpondent's daughter wete 
married, according to the ceremonies of the eſtabliſhed church, 
with the conſent of the ſaid Samuel Barker, and others her rela. 
tions and friends. He admitted, that ſome time after the mar. 
riage, Samuel Barker, the reſpondent, and the ſaid Robert 
Dobbyn the elder, on behalf of the appellant and his wife, 
met at the houſe of Barker; but ſaid, that ſuch meeting was 
to conſider what fortune the ſaid Elizabeth would have been 
entitled to if ſhe ſurvived the reſpondent, and to calculate the 
value thereof upon that ſuppoſition, That a calculation was ac- 
cordingly made, and there was deducted out of ſuch calculation, 
the ſum of 1000/. which the reſpondent, in caſe of, her ſurviy- 
ing him, had a right by the articles to diſpoſe of, out the ſums 
and effects mentioned in the articles, and alſo the value of the 
reſpondent's life eſtate in the ſame: Said he could not ſet forth 
as to his knowledge, remembrance, or belief, whether the fortune 
which the ſaid Elizabeth would be entitled to, if ſhe ſurvived 
him, had been reduced by ſuch deductions to 1,755 J. nor whe- 
ther the ſums of 1,700 J. 600 J. and 400 J. in the articles men- 
tioned, and a moiety of the lands of Ballyclaugby, were the only 
particulars comprehended in the eſtimate; nor whether no cre- 
dit or allowance had been given, or propoſed, for any money 
paid by Hans Fell to the reſpondent, or Samuel Barker, ſince the 
death of Jobn Fell, nor what had been particularly comprehended 
in the ſaid eſtimate ; but ſaid, he did not propoſe to pay the appel- 
lant the ſum of 1,755/. or any ſum by any aſſignment of the lands of 
Ballycloughy, or to convey the ſaid lands at a valuation of 20001. 
provided Robert Dobbyn the elder would pay him 2454. nor did 
he believe that ſum was the difference, or alledged difference, 
between the value of the lands, and what the ſaid Elizabelb 
would be entitled to at the reſpondent's death; but that having 
valued his intereſt in the ſaid lands at 2000 J. which was. upwards 
.of 2001. more than his daughter, or the appellant in her right, 
upon the ſuppoſition of her ſurviving him, would be entitled to, 
after the deductions aforcſaid, he did, in order that his daughter 
might have ſome preſent maintenance, propoſe to the ſaid Robert 
Dobbyn the elder, if he would then pay him 200 J. to aſſign the 
:ſaid lands to the appellant and his wife, in licu of what they 
:might be entitled to under the articles; but that the ſaid Robert 
| the 
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the elder, and the appellant, refuſed to agree to ſuch propoſal. 
He believed that ſoon afterwards, the appellant and his wife did 
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execute ſome inſtrument, by which they aſſigned the fortune, 


which they claimed to be entitled to under the articles, to their 


uncle Cornelius Bolton, Eſq; as a truſtee for ſome purpoſes, but 
what he did not know. He faid he was adviſed, that, according 


to the true meaning of the articles, he was entitled to the whole 


of the ſums therein mentioned, to his own ſole uſe ; and inſiſted, 
that the appellant's wife having died in his lifetime, no part of 
the ſaid ſums veſted in her, and that the appellant was not en- 
titled to the ſame, to take effect after the reſpondent's death, 
but that the reſpondent .had a right to diſpoſe thereof as he 


ſhould think proper. 


On the 24th of May 1764, this plea came on be argued be- 


fore the Lord Chancellor of Ireland; and on the ad of June 


following, his Lordſhip was pleaſed to order, that the plea ſhould 
be allowed with coſts. 


The appellant apprehending himſelf to be greatly prejudiced 
by this order, appealed from it; and on his behalf it was con- 
tended, that the plea could not be ſupported i in point of form, 
becauſe it ſubmitted to the Court, that the defendant ought not 
to be obliged to diſcover the ſeveral matters mentioned -in the in- 
troduction to it; though at the ſame time the anſwer diſcovered 
thoſe very particulars, in contradiction to the plea. But if the 


plea had been proper and regular in point of form, it is not uſual, 


nor according to the eſtabliſhed practice of Courts of Equity, te 
determine upon a plea, queſtions of difficult or doubtful con- 


C. Yorks. 
W. de Grey. 


ſtruction upon deeds, againſt a plaintiff, (though the appellant 


conceived, that in this caſe, the true conſtruction of the deed was 
clearly in his favour) but leave the matter for a more full diſcuſ- 
lon and debate, at the hearing of the cauſe. 


If however, the merits of the queſtion were to be brought un- 
der conſideration upon this plea, it was apprehended, that the 
fortune claimed by the appellant, as adminiſtrator of his late wife, 
reſted in her upon the death of her mother, and was tranſmiſ- 


ible to her repreſentative; and that this queſtion depended upon 


the true conſtruction of the marriage articles, of the 2d of OZober 


1738, by which the fortunes of the reſpondent and Elizabeth 
| | Fell 
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Pq Fell were to be laid out at intereſt, or in the purchaſe of lands, 
— and ſettled for the benefit of them and their iſue. That theſt 
articles, though very inaccurately worded, plainly intended to 

make different proviſions for two different events; the one, the 

death of the reſpondent before E/izabeth ; the other, the death 

of Elizabeth before the reſpondent ; with a difference in the pto- 

| viſion for the huſband and wife, in caſe of there being iſſue ot 
: no iſſue of the marriage. If the reſpondent died before Elias. 
| beth, leaving iſſue, 700 J. of the ſettled fund was ſubject to his 
| power; Elizabeth was to have 60 J. a year for her life, and (yh. 
; ject to that proviſion, the reſidue was to be paid to or among the 
child or children of the marriage, as the reſpondent ſhould by 
deed or will appoint ; and for want of ſuch appointment, then 
as Elizabeth after his death ſhould by deed appoint ; and for 
want of an appointment by either, was to be equally divided be- 
] | tween them. Upon this event the articles were clear, and there 
ö could not be a doubt, but if it had happened, the reſidue of the 
| fortune would have veſted in Mrs. Dobbyn, as the only child of 
the marriage. If the reſpondent died before Elizabeth, without 

iſſue, the articles were equally clear; for in that caſe, Elizabeth 

: was to have a groſs ſum of 1000 J. and the clauſe ** in default of 
n jfſue living at the death of Francis, applied to this event, 

and was to have effect in the words of it; viz. the reſidue was 

to go to ſuch perſons as Francis ſhould * will appoint; and 

for want of ſuch appointment, in a courſe of diſtribution. I 

the contrary events, of E/;zzabeth's dying before the reſpondent 

without iſſue, and of her dying before him leaving iſſue, diffet- 

ent proviſions and conſequences were to follow; in either caſe, 

the reſpondent's power of diſpoſition was enlarged from 7000. 

to 1000 J. and with good reaſon ; for the ſettled fund being dil- 

charged of Elizabeth's jointure, could better bear this enlarge— 

ment of his power. If Eligabeth left no iſſue, then, as the wife 

and children who were the objects of the articles would have 

failed, the reſidue was left to the diſpoſition of law. But if, on 

| the other hand, Elizabeth died in the lifetime of the reſpondent, 
„ leaving iſſue, then, as there would be proper objects of the at- 
ticles 9 of taking the proviſion intended for them, the in- 
tereſt in the reſidue of the ſettled fund, after deducting the 10004: 

which the reſpondent had a power over, was to veſt in ſuch iſſue 

upon Elizabeth's death, and to take effect in poſſeſſion after the 


death of the reſpondent. In this event, no power was given to 
the 


3 — 
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the reſpondent over the reſidue ; he was only 'to have the-uſu- 


ſruct for his life. And if this was the true meaning of the ar- 
ticles, it would follow, in the event which had happened, that 


upon the death of Elizabeth, an intereſt in all the reſidue of the 
ſettled property, after deducting the 1000 J. ſubjected to the 


power of the reſpondent, veſted immediately in her only child; 


and as ſhe afterwards married the appellant, with the conſent 


of the reſpondent, and of Samuel Barter her uncle and ſurviving 
truſtee, and attained 21, had iſſue and died, ſuch intereſt was 


tranſmiſſible to, and was now become veit2d in the appellant as 


her repreſentative, to take effect in poſſeſſion after the death of 
the reſpondent. 


It was alſo contended, that the power given to the reſpondent 
to appoint the times when, and the proportions in which, the 
reſidue of the ſettled property was to veſt in the iſſue of the mar- 
riage, muſt be conſidered as a power to be executed by him dur- 
ing the life of Elizabetb, and conſequently to ceaſe at her death. 
And this appeared from the words which gave the power : For, 


iſt, the reſidue was to be ſubject to the proviſion made for Elixa- 


beth, upon the contingencies in the articles. And, 2dly, in 
default of the reſpondent's making an appointment by deed or 
will, a power was given to Elizabeth to appoint by deed : But ſhe 
could neither enjoy the proviſion made for her by the articles, 
nor execute her power of appointment, unleſs ſhe ſurvived the 
reſpondent, Nor could it be reaſonably preſumed, that when 
Mr. Fell was purchaſing a proviſion for his grandchildren, he 
would leave a power in his ſon-in-law to defeat them of that 
proviſion after his daughter's death; which he might do, if the 
execution of the power of appointment was not confined to the 
continuance of the marriage: For, after the death of E/;zaberh, 
be might, to enlarge his own chances, poſtpone the execution 
of that power indefinitely, whatever the ages, or however preſ- 
ling the occaſions of the children might be; and thus the iſſue, or 
repreſentative of a child married in the reſpondent's lifetime, 
might be defeated of the whole proviſion, in favour of him or. his 
children by a ſecond wife. That the clauſe which gave the re- 
ſpondent the power of diſpoſing of the reſidue, in default of iſſue 
living at his death, was improperly applied to the event of his ſur- 


viving Elizabeth, and the iſſue which ſhe ſhould leave at her 


death; for the contrary event, viz. the death of the reſpondent 
Vol. VI. LI : be fore 
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before Elizabeth, without HTue living, or in ventre ſa more, was 
the only object of this clauſe, as appeared from every part of it. 
iſt, It fuppoſed the reſpondent dead before it could operate. 
2dly, His diſpoſition was to be prevented from taking effect, by 
the birth of a poſthumous child; an event which neceſſarily ſup- 
poſed the father dead, and the mother living. And, zdly, it 


was declared to be ſubject to the proviſion made for Elzabeth, 


but this proviſion could not take effect, till after the death of the 
reſpondent. So that every part of the clauſe ſuppoſed Eliza. 
Beth to be the ſurvivor ; and this conſtruction flowed from the 
plain meaning of the words, as they ſtood in the clauſe, without 
adding or rejecting a ſingle letter. It was alſo confirmed, by the 
words of the impowering clauſe beforementioned ; for each of 


theſe clauſes threw a light upon the other, and ſhewed that the 


ſole event to which both of them related, was the death of the 
reſpondent in the lifetime of E/izabeth ; whereas the conſtruction 
which the reſpondent contended for, was inconſiſtent with the 
words, and could not be maintained without rejecting one half 
of the clauſes to ſupport the other. 


But further: The fund ſettled by the articles was perſonal 
eſtate, which was aſſigned to truſtees upon truſt, either to be 
laid out at intereſt, or inveſted in the purchaſe of lands, as ſhould 
be found moſt profitable to the parties intereſted. There was no 
direction to lay it out in one or other of theſe ways, but an election 
was given to lay it out in either; and the parties who had the 
greateſt intereſt in the fund, choſe that it ſhould be laid out at in- 
tereſt, as yielding greater profit; and as no part thereof had 
ever been inveſted in the purchaſe of lands, it muſt now be con- 
ſidered as perſonal eſtate; and in which light it was chiefly 
treated and diſpoſed of by the articles themſelves. But it was 
conceived, that if the truſt monies had been inveſted in the pur- 
chaſe of lands, and ſettled to the uſes,. and agreeable to the in- 
tention of the parties to the articles, the reſpondent, in the event 
which had happened, could only have been entitled to an eſtate 
for his life, with a power of charging the inheritance with 700 
or 1000 J. and that, expectant on that eſtate, Mrs. Dobbyn would 
have had the remainder in fee; of which, as the lived to attain 
21, ſhe could have levied a fine, and given the inheritance to the 
appellant her huſband, after the reſpondent's death. Laſtly, that 
in all caſes of portions provided for children, Courts of E _ 

, wi 
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wiſh to make ſuch a conſtruction of deeds and wills, as veſts their 
portions, by which they may be enabled to marry, or advance 
cbemſelves in the world; rather than, by making them ſubject to 
contingencies and conditions, hold them in a ſtate of poverty 
and dependance as long as they live, and render their fortunes of 
no ule to them. 


On the part of the reſpondent it was ſaid, that the appellant's 
claim was wholly founded on a ſuppoſition, that his wife, as 
being the only child of the reſpondent and Elizabeth Fell, was 
under their marriage articles entitled to the ſeveral ſums and ef- 
{es thereby ſettled, ſubject only to the reſpondent's life intereſt 
therein, and his power of diſpoſing of 1000 J. part of the prin- 
cipal. But the proviſion of the articles was Expreſs, that in de- 
fault of iſſue of the marriage at the time of the death of the re- 
ſpondent, the ſums and effects alluded to, ſhould, ſubje&t to 
Elizabeth's proviſion, be diſpoſed of by the reſpondent by his 
will, and for want of ſuch diſpoſition, go in a courſe of diſtri- 
bution from him; which cut off every pretence of right in the 
appellant. That the articles were wiſely framed for ſecuring 
the obedience of the child or children to their father, by im- 
powering him, if he left iſſue at his death, to divide the whole 
anongſt them as he ſhould think proper; to diminiſh that whole 
by 700 J. of 10007. according as he or his wife ſhould ſurvive 
ach other, and he might think the children deſerved it ; and 
if but one child, to keep it in proper ſubjection by the precari- 
ouſneſs of its proyiſion, which the father might upon the duti- 
ful behaviour of the child aſſure to him or her, by beſtowing i in 


af the appellant's marriage were ſuch, as even in a more doubtful 
ale, would ſet his pretenſions in a very unfavourable light; but 
there was no neceſlity for recurring to collateral arguments. He 
had not even a ſhadow of right under. the articles; and thoſe ar- 
ticles being ſet out verbatim in the reſpondent's plea, were as 
ally before the Court, as they would have been upon a more 
diſtant examination. The Lord Chancellor therefore was clearly 
ight, in ſtopping at the firſt outſet the litigation of a matter, 
hich either by over-ruling the plea, or reſerving the benefit of 
it to the hearing, would only have created further expence, 


Mithout the leaſt variation in-the judgment. 


On 


his own lifetime what he thought fit. That the circumſtances | 


F. Norton. 


A. Forreſter. 
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8 = On the day appointed for hearing this appeal, the Counſel 
— for the reſpondent admitted at the bar, that they were unablh t 
— ſupport the plea; and therefore it was oRDERED and ADJUDGen, 
Jour. vol. 31. that the order complained of ſhould be reverſed; and that the 
P. 355. plea ſhould ſtand for an anſwer, with liberty to N and ſaye 


the benefit to the hearing. 
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Caſe 12. Thomas Broome, - © Plaintiff 
| in Error 


Samuel Swan, — Deſendant 


7 


2d May, 1766. 


3 Burr. 1595. N Eaſter Term 1750, a common recovery was ſuffered, 


1Blackſtone's | ; 
Rep. 496. wherein Thomas Broome was demandant, George Green, te- 
$80. nant, and Edward Swan, the ſecond ſon of Samuel Swan the 


common anceſtor, and Edward Swan the younger, his ſon, were 
vouchees ; the recovery was of the manor and divers lands and 
tenements in Lea, otherwiſe Lee, in the pariſh of Bradbourn in 
the county of Derby; and the writ of ſummons to ſummon the 
vouchees, was returnable from Eaſter day in one month. 


On the 23d of April 1762, Samuel Swan, the grandſon df 
Rowland, the third fon of Samuel the com non anceſtor, brought 
a writ of error to reverſe this recovery, returnable in the Court 


of King's Bench. 


In this writ of error he alledged, that Samuel Swan ths 
common anceſtor, by his will, dated the 2d of January 1055 
gave the manor, lands and tenements, whereof the recovery 
ſuffered, to Samuel Swan his ſon, for life; and after his de 
ceaſe, to the firſt ſon of the body of his ſaid ſon Samuel, and t 
the heirs male of the body of ſuch firſt ſon; and for want ol 
ſuch iſſue, to the 2d, 3d, 4th, 5th, 6th, 7th, and all other tht 
ſon and ſons of the body of his ſaid ſon Samuel, lawfully to & 
begotten, and to the heirs male of the body and bodies of ev 
of the ſaid ſons, the elder of ſuch ſon and ſons, and the bei 
male of his body, being ever preferred before the younger of {v6 
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fon and ſons, and the heirs male of his body; and for want of — 


ſuch iſſue, to Edward Swan his ſecond ſon, for life, and after his 
deceaſe, to the firſt ſon of the body of the ſaid Edward, and to the 
heirs male of the body of ſuch firft ſon; and for default of ſuch 
iſſue, to the ad, zd, 4th, 5th, 6th, 7th, and all other the ſon and 
ſons of the body of the ſaid Edward, and to the heirs male of the 
body and bodies of ſuch ſon and ſons, the eldeſt of ſuch ſon and 
ſons, and the heirs male of his body, being ever preferred before 
the younger and the heirs male of his body; and for want of 
ſuch iſſue, to Rowland Swan his third ſon, for life, and after 
his deceaſe, to the firſt ſon of the body of the ſaid Roland, and 
to the heirs male of the body of ſuch firſt ſon ; and for default 
of ſuch iſſue, to the 2d, zd, 4th, 5th-6th 7th, and all other the 
ſon and ſons of the body of the ſaid Rowland, and to the heirs 
male of the body and bodies of ſuch ſon and ſons, the eldeſt of 
ſuch ſon and ſons, and the heirs male of his body, being ever 
preferred before the younger and the heirs male of his body. 


t Soon afterwards, the teſtator died without altering his will, 
e leaving iſſue his ſaid three ſons, Samuel, Edward and Rowland. 
In 1742, Samuel the eldeſt ſon died without iſſue, and Edward 
the ſecond ſon became thereupon entitled to an eſtate for life in 
the premiſes. This Edward had two ſons, namely, Samuel and 
Edward; Samuel died without iſſue in 1749, ſo that Edward his 
brother became the firſt remainder-man in tail of the deviſed 


eſtate, and joined with his father Edward in ſuffering this re- 
covery. | 


10 1757. Edward Swan the elder died, and in 1758, Rowland 
the third ſon of the teſtator died, leaving Samuel the preſent de- 


fendant his eldeſt ſon; who, if not barred by the recovery, was 
b antitled to an eſtate tail in the premiſes. 


de The error aſſigned was error in fact; viz. that nar Swan | 


id toll the younger, the vouchee, died before the judgment given in 
nt a the recovery; and this fact was, that the writ of ſummons was 


returnable on Sunday the 1 3th of May, and that he died on that 
day. | 


Upon this aſſignment of error, it would have been neceſſary 
to have gone to trial, to have the fact found by a ſpecial verdict; 
Vor. VI. M m but 
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but as this would have been attended with expence to the par- 
ties, and was totally unneceſſary, as the day of the return of 
the writ of ſummons appeared by the record, and as it was 
admitted by both ſides, that the day of the return of the writ was 
on a Sunday, and that Edward Swan the younger, the vouchee, 
died on the ſame Sunday: An application was therefore made to 
the Court of King's Bench, in Eaſter Term 1764, who made x 
rule by conſent of all parties, and their counſel and attornies, 
that the aſſignment of error already made ſhould be waived ; and 
that the errors ſhould be affigned as follow, to wit, “in this, 


that the day of the return of the writ of ſummons was on 


« Sunday, the 1 3th day of May, in the year of our Lord 1750, 
* on which ſaid 13th day of May, the ſaid Edward Swan the 
younger died, without iſſue male of his body, to wit, at the 
e pariſh of Bradbourn in the ſaid county of Derby, and that ſo the 
«© ſaid judgment was erroneous ; and that thereupon the defend. 
* ant in error ſhould in pleading deny that there was any error, 
s either on the record or proceedings aforeſaid, or in giving the 
« ſaid judgment. And by the like conſent it was further or- 
« dered, that no advantage ſhould be taken on cither ſide of any 
« informality in aſſigning the error aforefaid; but that each fide 
* ſhould be bound by the judgment of the Court thereon, as 
„ though it had been expreſſly affigned, that the ſaid Edward 
« Swan the younger died before rendering the faid judgment, 
* and as though on a proper iffue thereon, the day of the return 
& of the writ of ſummons, and the time of the death of the faid 
« Edward Swan the younger, as above admitted, had been found 


*« by a ſpecial verdict.” 


The plaintiff in error, agreeable to this rule, afſigned for er- 
ror, that the day of the return of the writ of ſummons was on 
Sunday, the 13th day of May 1750, on which ſaid 13th day of 
May, the ſaid Edward Swan the younger died, without ifſue 
male of his body, and ſo the judgment was erroneous. And 
the defendant in error denied, that there was any error in the 


proceedings or judgment. 


In Trinity term 1764, the caſe came on to be argued, when 
the court was pleaſed to order, that it ſhould ſtand over to be 
further argued in the next term. And accordingly, in Michael- 
mas term 1764, it was argued again, when the court unani- 


mouſly 
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al gave judgment for the plaintiff in error, and that the — 
ee 1766. 
judgment in the recovery ſhould be reverfed. 


— 
To reverſe this judgment, the preſent writ of error was C. Yorke. 

brought; and on behalf of the plaintiff it was inſiſted, that Ed- J. Shan. 

ward Swan the younger being alive on the day he was called 

to appear, and did appear by his attorney, that is to ſay, on 

the return day of the writ of ſummons to warranty, to which 

tay the judgment in the Common Pleas muſt neceſſarily re- 

late; muſt be alive when the judgment was given againſt him, 

ind therefore the recovery was good. That this poſition fol- 

lows from the reafons and authorities of legal relations of 

udgments; v2. that the term being conſidered in law as one 

day, judgments in general relate to, or in law are ſuppoſed 

o be given, and receive a conſtruction as if they had been 

given on the firſt day of the term, and that is the effoign day. 

But in particular caſes where the term, by the proceedings in Cro. Car. 

t ſuffers a diviſion, as in the preſent caſe. by the ſummons to 3 

varranty, the judgment relates to the eſſoign day of that return; 

n which day it was admitted by this record, that Edward 

wan the younger was alive. 


It is however objected, I. That the efloign day was Sunday, 
n which day the court never fits, and ſo cannot be ſuppoſed 
o have given judgment on that day, or that the judgment here 
nen can relate to that day. II. That the court never did ſit 


na Sundey, nor could fit on that day, becauſe forbid by ſeve- 
l canons, which were adopted by Tivo common law. 


To the firft objection it was anſwered, that courts formerly 
mmenced all hw buſineſs on the eſſoign days, which were 
dey; or Feſtivals, and fo might pronounce judgment on thoſe 
ys. The authorities in the books are many and uniform, that 
: judgments given in term time, all bear relation to that day, | 
ether a feſtival or not; and the reaſon is the ſame where the N 
els is returnable in the middle of the term, to force the re- 
tion to the effoign day of that return. That the entry in the 
lent caſe, which ſays, at which day comes here, as well the ſaid 
bomas 5 in bis proper perfm as the ſaid George, by John Glaſſe 
| attorney, and the faid Edward being ſummoned, &c. likewiſe 
Wa, &c. and afterwards departs in contempt of the court, was 
| alſo 


* 5 _ — = - 9 = 
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court was or could be held, if they were not to fit on that day, 


ſubject to ſpiritual cenſures, but not to invalidate the act; lik 
to the canons againſt holding fairs on a Sunday, which was all 


had thought it neceſſary to forbid judgments having relation to 
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alſo an eſtoppel to fay that the judgment was not given on thy 
day, or that it was given on any day before, or even after thy 
day. 


As to the other objection, it was ſaid, that the very canon 
prohibiting, were evidence of the fact of fitting on a Su; 
and it was further proved by the returns of the writs, all which 
were formerly on feſtivals ; and in the year 1763, nine return 
out of ſeventeen were on a Sunday, as appears by the almanac 
of that year. That it would be ſtrange for the King, by hi 
writ, to order the parties to appear on a day on which 90 


Beſides, the many caſes of teſting and returns of writs, adjour. 
ing terms, - caſting or warranting eſſoigns, Cc. all which wer 
equally objects of the canon law, prove the fact of courts ac 
tually fitting on Sundays. As to the canons, they could only 
have the ſame force as in other caſes, when adopted; viz, u 


prohibited by ſtatute, under temporal penalties ; but the con. 
tract was binding, till at laſt by another ſtatute the contract wa 
made invalid. But as no act extended in words to the preſent 
ſubject, therefore, it was not againſt the common law for the 
court to fit and pronounce judgment on that day; or by con- 
ſtruction or intendment of law, the judgment as given in thi 
caſe, as the entry imported, the court muſt intend that it ws 
given on that day. If the canon law had been adopted, i.. 
incorporated into our law, and if in after times, the Legiſlatur 


the eſſoign days, they would then have changed the returns 0 
the writs ; for it is now neceſlary to take out the writs returt- 
able on the general return days, and the greateſt part of thei 
are Sundays; and as they muſt be conſidered as common di 
of return, and as the judgments neceſſarily relate to theſe day 
and no other, if Sundays are to be for this purpoſe taken as di 
non juridici, then moſt of the judgments given in term mul 
neceſſarily be bad, as bearing relation to that illegal day; ® 

thus the return days would remain as ſo many ſnares for erro' 
But it may be preſumed, the Legiſlature did not thus conſide 
it; and thought the returns and relations of law might {till x 


main, though they Fuer that the courts in decency only fat d 
Mond) 
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Mondays, and that the legal relation to Sunday of the judgment 
ven on Monday, could be no violation of the Sabbath, and 
would (till preſerve private rights. For the profanation of the 
sibbath was the only object of the Legiſlature ; but it never in- 
tended to interfere with private rights. 


— 
* 


©” we 


On the other fide it was ſaid, that a common recovery, 
though now become a uſual mode of conveyance, muſt ne- 
eſarily be attended with all the ceremonies and ſolemnities of 
an actual ſuit at law; and if thoſe are wanting, the conveyance 
by recovery is as defective, as a will deviſing lands, to which 
there are only two ſubſcribing witneſſes. That as the recovery 
purſues the forms of a real action, it is of abſolute neceſſity that 
the vouchee againſt whom the judgment is obtained, ſhould 
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for otherwiſe ſuch judgment is erroneous, That though in all 
ifes, the judgment ſhall relate as far back, as can be permitted by 
the facts appearing on the record, yet no fictitious relation ſhall 
preſume what is in itſelf impoſſible. In the preſent caſe, the writ 
of ſummons being returnable on Sunday, the 13th of May, the 
judgment in the recovery was not, nor could be given till Mon- 
lay the 14th of May; for though many nominal return days of 
writs were very anciently fixed upon Sundays, yet both by law 
nd practice, courts of juſtice cannot now fit upon a Sunday, but 
the buſineſs appointed for that day, is. and always muſt be diſ- 
patched on the Monday immediately following. As therefore 
he vouchee died on Sunday the 13th, the day preceding the judg- 
nent, the judgment was given againſt a perſon not in e, and 
onſequently was totally erroneous. That it was not ſufficient to 
Jay the vouchee had done every act neceſſary to be done by him, 
hat he had executed the deed to make a tenant to the precipe, 
had acknowledged the warrant of attorney, and had thereby 
ompleated in ſubſtance every thing requiſite to this particular 
Mode of conveyance ; for no warrant would impower an attor- 
dey to appear in the name of another, after the death of his 
principal. The vouchee, it was acknowledged, intended to per- 
ec this conveyance, but died before he could accompliſh it; 
nd whether he died a day or a month too early, was quite im- 
aerial, Every a& done by him, might have been done in 
be month of September, previous to a recovery intended to be 
uffered in Michaelmas term ; and yet it would not be contend- 


— 
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ke 


J. Hewitt, 
W. Black- 
ſtone. 


be living on the day when ſuch judgment is given by the court, 
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ed, that if ſuch a vouchee had died in OFober, the recovery 
could have been perfected in the ſubſequent term. It wa 


therefore hoped, that the judgment of the Court of King's 


Bench, reverſing the judgment in the recovery, would be af. 
firmed. 


After hearing counſel on ws Writ of Error, the judges were 
directed to deliver their opinions upon the following Queſtion; 
vid. Whether the recovery is good or erroneous, the return 
day of the writ of ſummons being on Sunday the 13th of May, 
© on which day Edward Swan the younger died?“ And the 
Lord Chief Baron of the Court of Exchequer having conferred 
with the reſt of the judges preſent, acquainted the Houſe, “ That 
* they all agreed in their opinion, that the recovery was erroneous,” 
Whereupon it was ORDERED and ADJUDGED, that the judy. 
ment of the Court of King's Bench ſhould be aflirmed ; and that 
the record ſhould be remitted, to the end ſuch proceeding might 


be had thereupon, as if no ſuch writ of error had been brought 
- anto the Houle. 
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George Lookup, ; Plaintiff. 
| In Error. 
Our OT Lord the King, Defendant. 


5th May, 1766. 


I R Thomas Frederick, on the death of Sir Jobn his brother 

in 1757, becoming poſſeſſed of a very conſiderable fortune, 
the plaintiff Lookup, and one James Hamilton, perſons well know 
to be very converſant in the arts of play, found means to intto- 
duce themſelves into his company; and in the months of 0c: 
tober and November 17 57, they contrived to be almoſt every even- 
ing with him, and 8 every advantage, they and their aſl 
ciates, within the cm of a few months, won a very con- 
ſiderable ſum of money of him. 


In November 1757. Lookup and Hamilton contrived to get 
themſelves invited to Sir Thomas Fredericks houſe, at Hampton i 


Middle 2 
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Middleſex ; and James Plunkett, Eſq; (a gentleman who had Cane 


the party, and accordingly came with him. 


On Saturday the 12th of November 1757, Sir Thomas Fre- 
derick, having drank freely at dinner, retired at about ſeven in 
the evening with Lookup, Hamilton, and Mr. Plunkett, into a 
private room; when cards being propoſed and called for, Sir 


playing for more than one guinea a game, they played only for 
that ſum ; but Sir Thomas Frederick was prevailed upon to 
bet with Zookup 3ol. and with Mr. Plunkett 201. on each 
game. 2 | 


vir Thomas Frederick loſt many more games than he won, and 
upon the whole was a great ſufferer, being ſtripped of all his 
ready money to a very conſiderable amount; inſomuch that he 
was obliged to ſend his ſervant to town the next morning (al- 
though Sunday) to his banker for 3oo/. and in the evening of 
that day, Sir Thomas Frederick, Lookup, Hamilton, and Mr. 
Plunkett retired into a private room, when Sir Thomas played 
again at all fours with Hamilton for one guinea a game, and con- 
tinued ſo playing until about one o'clock the next morning, dur- 
ing which time Lookup and Plunkett, as before, made the ſame 
bets with Sir Thomas of 30 l. and 20 J. each game, and during 
the courſe of this ſitting, Sir Thomas Frederick loſt all the ready 
money he had ſo ſent for from his banker's, and likewiſe a fur- 
ther ſum of 1035 J. which he paid to Lookup, Hamilton and 


her Plunkett, by drafts on his banker to that amount, dated the 
ine, ame 1 zth of November 1757, the greateſt part of which was 
non by Lookup. 

to- 

He. Sir Thomas vals ſtripped at theſe two fittings of ſo large a 

"BY em of money, and at a ſubſequent meeting in the ſame month, 

= of another large ſum by the ſame perſons, and conceiving he had 

con- 


perſons who had won it, not as an informer, but upon the clauſe 


December 


been frequently of the company) was likewiſe invited to be of CI.uv 


Thomas Frederick and Hamilton fat down to play at a game call- 
ed all fours; and Hamilton alledging, that he was tied up from 


In the courſe of this ſitting, which laſted till the next day, 


been unfairly dealt with, was adviſed to bring actions againſt the 


n the ſtatute of the gth Ann, chap. 14. which enables the loſer 
to recover back the money won. And accordingly, on the 5th of 


—— 
— Sir Thomas Frederick, returnable in the Court of King's Bench 
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December 1757. Lookup was ſerved with proceſs at the ſuit of 


in Hilary Term following; and having appeared, a declaration 
in Hilary Term 1758 was delivered, wherein Sir Thomas Fre. 
derick declared, that Lookup was indebted to him on the aid 

ſtatute in 1500/7. 


To this action Lookup pleaded Nil debet; and iſſue being 
joined thereon, notice was given for trial, in Trinity Term 1750; 
but Mr. Plunkett and Hamilton interpoſing on the part of Lookup, 
and defiring matters might be referred to arbitration, the notice 
of trial was thereupon, at their inſtance, countermanded ; and 
the matter reſted in this ſtate until Michaelmas Term following, 
when, the parties differing concerning the terms of arbitration, 
the treaty broke off. 


Sir Thomas Frederick not being capable of proving the preciſe 
ſum won by Lookup, (as in an action brought by himſelf he 
could not be admitted an evidence) was adviſed, agreeable to the 
proviſion in the ſtatute, to prefer a bill of diſcovery in the Court 
of Chancery againſt Loo&up, to obtain of him an account of the 
money he had ſo won of Sir Thomas ; and in Hilary Term 1759 
ſuch bill was accordingly filed. 


Lookup, to gain' time, at firſt both pleaded and demurred to 
the diſcovery ; but the plea and demurrer being upon argument 
over ruled, and the bill being afterwards amended in a few pat- 
ticulars, Lookup, on the 19th of Fuly 1759, put in his ficſ 
anſwer to the effect following: viz. He admitted the play at 
Hampton, both on the Saturday and Sunday evenings ; but will 
reſpect to the play on Saturday, he ſwore the game firſt played 
at was whiſt, and that Sir Thomas Frederick at that game wol 
a conſiderable ſum of Lookup; that Sir Thomas and Look: 
afterwards played at all fours; and that Lookup then loſt 300 
guineas to Sir Thomas, by playing with him at that game, and in 
expreſs terms denied that Sir Thomas and Hamilton did play that 
evening at all fours, or that Lookup then won of Sir Thomas at 
ſum of money. But in regard to the play on the Sunday even- 
ing, Lookup admitted it was between Sir Thomas Frederick and 
Hamilton, and that Lookup betted with Sir Thomas on the ſide 


of Hamilton; but he expreſsly denied that he won any money o 
| * Sr 
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ſo conſiderably that evening to Sir Thomas, that he was obliged 
to leave off betting. .\ 


Although this anſwer was not ſworn until the 19th of Fuly 
1759, yet the action at law, whereby the tranſactions of the 12th 
and 13th of November 1757 were immediately called in queſ- 
tion, was commenced ſo long before, as the 5th of December 1757; 
{ that it was impoſſible for Lookup to have forgot what paſſed 
at the times of play, eſpecially in two ſuch eſſential matters, as 
the game played at, and his being a winner or loſer, The real 
fact was, that Sir Thomas Frederick was then in ſuch a ſeeming 
decline of health, that it was thought impoſſible for him to live; 
and therefore Lookup was totally regardleſs of what he ſwore, 
and determined at all events to confeſs nothing that could be 
made uſe of againſt him. 


This anſwer being in many inſtances evaſive, exceptions were 
taken to it, and being reported inſufficient, two others were 
afterwards put in by Lookup ; but he ſtill perſiſted in his firſt 
ſtory of not being a winner, but a loſer. 


As no diſcovery could be obtained from Lookup, Sir Thomas 
Frederick, in Hilary Term 1762, proceeded to trial in his action, 
relying chiefly upon the evidence of Mr. Chandler and Mr. Briſ 
ew, who were both in the room during a conſiderable part of 
the play, and particularly at the breaking up of the Sunday night's 
play; Mr. Plunkett and Hamilton were likewiſe both ſubpœnaed, 
and Hamilton attending was examined; but notwithſtanding he 
confeſſed he was informed of the action being brought, imme- 
diately after the commencement of it, and that he knew it was 
grounded on the tranſactions which paſſed on the 12th and 14th 
of November I757, at Hampton, and (as may be reaſonably ſup- 
poſed) muſt have recollected every thing material that happened 
on thoſe evenings, or at leaſt ſo eſſential a fact as Loskup's being 
a winner; yet ſo great a tenderneſs had Hamilton for his friend 
Lookup, that he could not be prevailed upon to remember any 
thing of the tranſaction; however, upon the evidence of Mr. 
Chandler and Mr. Briſtow, it was proved to the ſatisfaction of 
the court and jury, that Sir Thomas Frederick did play at all 
fours with Hamilton, both on the 12th and 13th of November, 
and that, Sir Thomas, at thoſe two fittings, did loſe and pay to 
vor. VI. O o Lookup, 
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dir Thomas that evening; on the contrary he ſwore, that he loſt 77 1 
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7501. inſtead of Sir Thomas Frederick's winning and receiving 


from Lookup zoo guineas, as he had expreſsly ſworn by his aq. 


ſwer; a verdi& was therefore given for 750 J. in favour of Sir 
Thomas Frederick. 


It fully appearing in the courſe of this trial, that Lookup had 
ſworn falſe by his anſwer, in the ſeveral inſtances above ſtated, 


and that it could not be by miſtake, but was manifeſtly wilful 


and corrupt, and done in order to evade the diſcovery Sir 
Thomas Frederic ſought by his bill in Chaneery ; Sir Thoma 


on the zoth of June 1762, preferred a bill of. indictment againſt 


Lookup for perjury, which was found and preſented by the jury, 
ſtating the ſubſtance of Sir Thomas Fregerick's bill, and of Look. 


ups anſwer, and aſſigned the perjuries charged to have. been by 


him committed in the ſeveral paſſages before mentioned, on the 
19th of July 17 59, 33 George II. and the indictment concluded 


as follows, viz. © And ſo the jurors aforeſaid, upon their oath 


« aforeſaid, do ſay, that the ſaid George Lookup, on the ſaid 19th 
„day of Fuly, in the year of our Lord 1759 aforeſaid, at the ſaid 


* pariſh of St. Dunſtan in the Weſt, in the ſaid county of Middle. 


«© ſex, before the ſaid Richard Edwards, then being one of the {aid 
«© Maſters of the ſaid Court of Chancery, and then and there 10 
having ſuch ſufficient power and authority to adminiſter the 
« aforeſaid oath to'the-faid George Lookup as aforeſaid, did know 
A" ingly, falſely, wickedly, maliciouſly, wilfully, and corruptly, 
in manner and form aforeſaid, on his oath aforeſaid, in and by 
<© his aforeſaid anſwer to the ſaid amended bill of complaint, com- 
< mit wilful and corrupt perjury, to the great diſpleaſure of Al- 
„ mighty God, to the evil example of all others in the like 
« caſe offending, and againſt the peace of our ſaid now Lord the 
50 King, his crown and dignity, Sc. ene 


Alarmed at this WO PER Lookup' 8 fir effort was to in- 
timidate Sir Thomas Frederick from proſecuting it, a and with 
that view, he ſet up his brother as a common informer, to bring 
four ſeveral gu? fam actions againſt Sir T. bomas Prederick, in the 
Court of Common Pleas, one of which he thought proper (0 
bring on to trial in Michaelmas Term 1762, and, by his own and 
his friend Hamilton's evidence, procured a verdict for his brother 
the nominal plaintiff, for no leſs than 34 50 J. under a pretence 
that he Lookup mae loſt and ou to Sir Thomas Pregerick a large 

; dil Jo 
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ſum of money on the 11th of March 17 57, almoſt fix years be- 
fore the commencement of the action, and that Hamilton like- 
wiſe had loſt and paid to him another large ſum of money on 
the 3d of December 1761. 


But though a verdict was thus obtained, the ſcheme failed of 8 


the effect principally intended by it, namely that of ſtopping the 
indictment; which being about this time at iſſue, it was found 
neceſſary to have recourſe to ſome other contrivance, to delay, at. 


leaſt the juſtice of the Court in which that indictment was de- 


pending, if it could not be finally eluded ; and with that view, 
Lookup, who was known to have an abſolute controul over, 
Hamilton, 1s ſuppoſed to have ſent-him abroad, in order, to haye 
a pretence for poſtponing the trial; for a notice being given by 
Sir Thomas Frederick, for the trial of the inditment at the 
fittings after Hilary Term 1763, Lookup applied to the Court to 
have the trial put off until the then next term, on the abſence of 
Hamilton; and which, on Lookup's ſwearing that Hamilton was 
then in France, and that he was ſo material an evidence for him, 
that he could not ſafely proceed to trial without his teſtimony, 
the Court was e to 3 


Himilton returning to England, as ſoon as the purpoſe of ſend- 
ing him abroad was anſwered, notice of trial was given for the 
ſittings after Eaſſer Term 17633 but the multiplicity of other 
buſineſs prevented the cauſe from coming on within thoſe ſhort 
ittings, and it therefore ſtood over until the next term. 


In 7. rinity Term 1763, notice of trial was again given py Sir 
Thonias Frederick ; but now Mr. Plunkett was abroad, which 
gave a freſh handle'to Lookup for an application to the Court, 
to have the trial again poſtponed by reaſon of his abſence; which 
upon Lookufp' s ſwearing to the fact, and that Mr. Plunkett was 
lo material a witneſs for him, that he could not ſafely proceed 


to trial without his evidence, the Court was pleaſed again to 


* Yee Thomas Frederick, hearing that Mr. Pinker a Hamilton | 
were both in England, cauſed notice of- trial to be given for the 


bitings after Micbaelmas Term 1-76 3, and had both of them ſu- 
nes the ſame day, whereby any f. arther ſhifts by Lookup were 
| | prevented; 


— 


J. Morton. 
J. Eyre. 
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prevented; and accordingly, on the 3d of December 1763, the 


indictment was tried, when the two effential aſſignments gf 
perjury, namely, the game played at being all fours, and not 
whilſt, and Sir Thomas Frederick being a conſiderable loſer to 
Lookup, were clearly proved by five witneſſes, who, although the 
Court had taken the precaution to have the evidence examined a. 
part, all agreed in their teſtimony. The only perſons attempted 
to be produced on the behalf of Lookup, were Plunkett and 
Hamilton, who, notwithſtanding Lookup had put off the trial twice, 
on allegations upon oath that they were material witneſſes for 
him, did not contradict any of the facts ſworn to by the witneſſes 
on the other fide, or ſay any thing material in Loołup's behalf, 
Whereupon the jury, to the entire ſatisfaction of the Court, 
found Lookup guilty of wilful and corrupt perjury. 


Lookup immediately afterwards fled, and the proper ſteps were 
taken towards an outlawry ; to avoid which, he ſurrendered on the 
day before the outlawry would have taken place. And the Court 
having taken time to conſider of their judgment, and having heard 
every thing that Lookup had to ſay in his excuſe, he, on the 19th of 
of November 1765, was brought into Court, when the follow- 
ing judgment was pronounced againſt him; viz. “ That the ſaid 
«© George Lookup, for the treſpaſſes, contempts, and perjuries 
10 aforeſaid, be fet in and upon the pillory at Charing Croſs, in 
the county of Middleſex, for the ſpace of one hour; and that 
the ſaid George Lookup be afterwards tranſported to ſome of 
his Majeſty's Colonies or Plantations in America, for the ſpace 
of ſeven years; and alſo that the ſaid George Lookup be nov 
remanded to the cuſtody of the Marſhal, to be by him kept 


in ſafe cuſtody, in execution of the judgment aforeſaid, and 
„until he ſhall be tranſported as aforeſaid.” 


” 
46 
cc 
cc 
6c 
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To obtain a reverſal of this judgment, Lookup brought a ut 
of error in Parliament, and therein aſſigned the following errors: 
I. That the indictment was inſufficient. II. That the offence i 
the indictment ſpecified, was not charged to have been dom 
againſt the peace of his /ate Majeſty, in whoſe reign it was alledgei 
to have been committed. III. That the offence was charges 
to have been done againſt the peace of his preſent Majeſty, " 
whoſe reign it appeared not to have been committed. IV. Thi 
no certain day or time was fixed, appointed or limited by the 


_ Juan 
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judgment, for ſetting the plaintiff in error in and upon the pil- 


lory. V. That no certain day was fixed, appointed or limited 


by the judgment, for the tranſportation of the plaintiff in error. 


And VI. That the Court of King's Bench had not any power or 


authority, by law, to adj udge or order, that the plaintiff ſhould be 
tranſported to ſome of his Majeſty's Colonies or Plantations in 
America, for the ſpace of ſeven years. | 


In ſupport of theſe aſſigned errors it was contended, that the 
indictment was ſubſtantially defective, and therefore no judg- 
ment could be pronounced upon it againſt the defendant. It 
did not charge the offence-to have been committed againſt the 
peace of the King, and this omiſſion was a defect in ſubſtance ; 
crimes being the object of the juriſdiction of courts of criminal 
juſtice, only as they are offences againſt the peace of the King, 
zgainſt the order of the King's government eſtabliſhed by law, 
In a common action of treſpaſs vi ef armis, which partakes of 


the nature of a criminal proceeding in the ſlighteſt degree only, 


the omiſſion of contra pacem was at the common law a ſubſtantial 
objection, to be taken advantage of by writ of error; 4 fortiort 
in an indictment, wherein the greateſt accuracy is required, and 
where the charge muſt be fully and compleatly made, both in 
ſubſtance and in form. In fact, indictments have been quaſhed, 
and judgments reverſed, in a variety of inſtances, upon this ob- 
jection. If the omiſſion of contra pacem be a defect, it cannot 
be ſupplied by intendment, even after verdict or judgment; nor 
will the charging the offence to be committed, as in the preſent 
caſe, againſt the peace of his preſent Majeſty, which is abſurd 
and impoſſible, help it. Lord Chief Juſtice Hale, in his Pleas 
of the Crown, Vol. II. p. 188. puts a caſe preciſely ſimilar to 
the preſent. ** If A. ſays he, be indicted for an offence ſup- 
* poſed to be committed in the time of a former King, and con- 
* cludes contra pacem Domini Regis nunc, it is inſufficient ; for 
* it muſt be ſuppoſed to be done contra pacem of that King, in 


* whoſe time it was committed.” The ſingle authority of that 


great judge, ſo eminently learned in the criminal laws of his 
country, was ſufficient to decide this. point ; however others 
were not wanting; and it was apprehended, that there was no 


adjudged caſe, or even a dium of any judge, to be found in the 


law books to the contrary. 
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But this judgment was not only ſubſtantially defective, it was 


alſo erroneous, For the Court had fixed no time within which 
the plaintiff was to be. ſet in the pillory, or tranſported ; conſe. 
quently, they in effect left the plaintiff to the mercy of the officer 
who was intruſted with the execution of the ſentence ; and tho' 
impriſonment was not a ſubſtantive part of the puniſhment in- 
tended to be inflicted, yet the judgment had the effect of an ad. 
judication, that the plaintiff ſhould be impriſoned for an uncertain 
time, at the diſcretion of the officer, which was conceived to be 
utterly againſt law. Another objection to this judgment was, 
that the power of courts to tranſport, in caſes of perjury, is 
founded upon the ſtatute 2 Geo. II. c. 25. whereby courts are 
authorized to tranſport offenders * to ſome of his Majeſty" 
« Plantations beyond the ſeas, for a term not exceeding ſeven 
«« years.” It was conceived, that the judgment of tranſportz. 
tion ought ſtrictly to purſue the direction and words of the 
ſtatute; whereas, in the preſent caſe, the Court of King's Bench 
had ordered the plaintiff in error to be tranſported to ſome of his 
Majeſty's Colonies or Plantations in America, which was not 
agreeable to the letter of the ſtatute, and therefore not war- 
ranted by it. It was therefore hoped, that the judgment would 
be reverſed, | 


On behalf of the proſecutor it was argued, that the ſuppoſed 
error in the indictment, was nothing more than a miſpriſion of the 
clerk, in a point which had no relation to the guilt or innocence 
of the party indicted, nor did in any manner alter or affect the 
nature of the charge; it was not in the allegation of any fact, to 
be proved or diſproved by evidence, but in the ſtating a mere le- 
gal concluſion from the facts before alledged ; the truth of which 
being aſcertained beyond controverſy by the verdict, that con- 
cluſion muſt neceſſarily reſult from them, whether it was ſo e- 
preſſed or not. But this objection, if it was of any weight, 
might have been taken advantage of in the Court below, by de- 
murrer, by motion to quaſh the indictment, or in arreſt df 
Judgment ; and though it is true, that Courts of Juſtice do not 
ordinarily exerciſe the ſame liberality of intendment in ſupport of 
indictments, as in other caſes after verdict, it is no leſs true, 
that an objection of form, thus kept in reſerve to defeat a judg- 
ment, and elude a puniſhment ſo well merited, uſually meets 


with, as it deſerves, all poſſible diſcountenance. Beſides, tht 


word 
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word now, in which the whole of this ſuppoſed error conſiſts, 
might and ought to be rejected as mere ſurpluſage, the ſenſe be- 
ing compleat without it; and the idea it is ſuppoſed to convey, 
being repugnant to every other part of the indictment, and not 
only in fact falſe, but in its nature impoſſible to be true. The 
rejecting this ſingle word would put an end to the objection, and 
leave the indictment perfect, conſiſtent, formal and legal; and 
in indictments, as in all other caſes, where words of this fort 
occur, nobody knows how or why, which have either no mean- 
ing at all, or ſuch as tends to involve the whole in abſurdity and 


nonſenſe, Courts of Juſtice not only may, but frequently do and 
ought to reject them. | | 


As to the ſuppoſed errors in the form of the judgment itſelf, 
it was the form uſually obſerved in fimilar caſes, and was war- 
anted by all the precedents to be formed in the Court by which 
it was pronounced. If the objection drawn from the want of 
ſpecifying the preciſe days, for the execution of the different 
parts of the ſentence was to prevail, it would overturn almoſt 
every judgment of that and every other. Court of Criminal Juriſ- 
dition, by which the day of execution (except where it is other- 
wiſe directed by act of parliament, as in the caſe of murder) is 
uſually left to the diſcretion of the Sheriff, or other officer to 
whom the execution belongs, and who it is to be preſumed will 
execute it at the moſt convenient time; ſince it is his duty to do 
ſo, and he is puniſhable if he does otherwiſe. And as to the 
error laſt aſſigned, which was underſtood to be founded in a ſup- 
poſed diſtinction between Colonzes and Plantations, that diſtinc- 
tion remained to be made out, and, as applied to this ſubject, was 


conceived to have no foundation. It was therefore hoped, that 
n- he judgment would be affirmed. 
ex- | 
bt, WW After hearing Counſel on this Writ of Error, the Judges were 
de- Lirected to deliver their opinions upon the following queſtion ; 
ctv. Whether the perjury being alledged in the indictment to 
not E“ have been committed in the time of the late King, and 
t of il © charged to be againſt the peace of the now King, is fatal, and 
Tue, 


Baron of the Court of Exchequer, having conferred with the 
teſt of the Judges preſent, acquainted the Houſe, © That they 
| 82 « all 


* renders the indictment inſufficient?” And the Lord Chief 


Judgment re- 
verſed. Jour. 
vol. 31. 


p- 370. 
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« all agreed in their opinion in the affirmative.” Whereupon, 
it was ORDERED and ADJUDGED, that the judgment of the 
Court of King's Bench ſhould be reverſed, 


——— — — — ____——_— —ſ— 


* 


1 R _ Fobn gen and 
others, — — 


Appellants. 


The Right Honourable Granville Leve-) 9 
/on Earl Gower, and others, — eipondentz. 


8th May yu" | 


N the 22d of December 1749, John Earl Gower made his 
will; and thereby (amongſt other things) gave to his wiſe, 

the reſpondent Counteſs Dowager Gower, an annuity of 1000/. 
in lieu of dower, and to be chargeable on all the lands in his 
will mentioned, of which the manor and eſtate of Grindon was 
part. He then deviſed to truſtees and their heirs, his manorz, 
lands and hereditaments, charged with the faid annuity, and ſub- 
je alſo to the payment of ſeveral ſums of money therein given to 
his daughter Elizabeth Counteſs Waldegrave, in truſt, to (ell the 
ſame, and to apply the money, firſt for payment of debts and in- 
cumbrances affecting the eſtates, and all the juſt debts he ſhould 
owe at his death, and which his perſonal eſtate would not reach to 
pay; then to raiſe and pay 16,000/. for the portions of his 
younger children; and to inveſt the ſurplus money (if any) in 
the purchaſe of lands, to be ſettled on his ſons and brothers ſue- 
ceſſively in ſuch manner, and with ſuch remainders over, 2 
therein mentioned; and he appointed Mary Counteſs Dowaget 
Gower, Henry Pelham, Bapt if Leveſon Gower, and Robert Barbe, 
executors. J 


On the 24th of December 1754, the teſtator died, leaving tbe 
reſpondent Counteſs Dowager Gower his widow, and the reſpon- 
dent Earl Gower, his eldeſt ſon and heir at law, and the reipo!* 
dent John Leveſen Gower, his only younger child, who theres 
upon became entitled to the 16, ooo J. direted to be raiſed 50 
his father's will. 


Ig 
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In October 1760, a bill was filed in the Court of Chancery, for 


the purpoſe of carrying the truſts of this will into execution ; 
and on the 14th of June 1763, the cauſe was heard, when the 
reſpondent Earl Gower, the teſtator's heir at law, admitting his 
father's will, it was ordered, that the ſame ſhould be eſtabliſhed, 
and the truſts performed; and an account of the teſtator's per- 
ſonal eſtate was directed to be taken, and of his debts, funeral 
expences and legacies; and an account was alſo to be taken of 
the rents and profits of the teſtator's real eſtates deviſed in truſt, 
and of the money raiſed by ſale of any parts thereof, which was 
to be applied in ſatisfaction of debts, funeral expences, and le- 
gacies remaining unpaid: And in caſe the ſame ſhould not be 
ſuffcient, it was further ordered, that the truſt eſtate remaining 


debts, funeral expences and legacies remaining unpaid, ſhould 
be ſold to the beſt purchaſor, to be allowed of by the Maſter, and 
the money applied for that purpoſe; and it being admitted, that 
the reſpondent Earl Gower had, out of his own money, paid 
ſeveral of the teſtator's debts, it was ordered, that he ſhould be 
admitted to ſtand in the place of ſuch creditors ſo paid off, and 
receive a ſatisfaftion for the ſame out of the teſtator's eſtate. 


In purſuance of this decree, the Maſter proceeded to take the 
accounts directed; and it appearing neceſſary to ſell the truſt 
eſtates, the Maſter proceeded to a ſale thereof; and (amongſt 
others) of the manor of Grindon, in the county of Stafford, and 
of ſeveral farms, lands and cottages within the manor; and in 
order to the ſale, a particular of the eſtate was left with the 
aſter, ſtating the names of the ſeveral tenants, and the an- 
ual rents paid by each of them, amounting in the whole to 
32 J. 8 5. 7 d. _= 


Under this particular, the eſtate was put up to ſale before the 
Maſter, on the 17th of January 1765 ; who by his report, dated 
hat day, certified, that the appellant ohn Davenport was the 
eſt bidder for it, at '27,500/, But on the 19th of February 
ollowing, and before the Maſter's report was confirmed, an or- 


tion of one Thomas Bell, who offered to give 28,300 /. for the 
ſtates, being 800 J. more, to refer it back to the Maſter, to al- 
ow of a better purchaſor, and the perſon who ſhould be allowed 


unſold, or ſo much thereof as ſhould be ſufficient to ſatisfy the 


7 was made by the Lord Chancellor Northington, on the appli- 


| 
| 
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—— the beſt bidder by the Maſter's next report, was to depoſit 
tw — 1,500/. in the Bank, ſubject to the order of the Court, 


Accordingly, on the 22d of April 1765, the eſtate was again 
put up to ſale, before the Maſter, when Thomas Mytton, Eſq; on 
behalf of the appellant Ryder, having bid 28, 500 J. the Maſter, 
by his report, dated that day, certified Mr. Mytton, on behalf of 
Mr. Ryder, to be the beſt bidder at 28, 500 f. 


This report was confirmed unleſs cauſe, by an order dated the 
13th of April 1765; and no cauſe being ſhewn, the order was 
| on the 13th of May following, made abſolute ; and on the 13th 
of Auguft 1765, Mr. Ryder, the purchaſor, paid into the Bank 

in the name of the Accountant General 1,500/. as a depofit, 
purſuant to the directions of the order of the 19th of February, 


After the laſt mentioned order was made, the parties intereſt- 
ed in the eſtates diſcovered, that their agents were miſtaken 
to the value of it, by having relied upon an old furvey, whereby 
they were valued at 632/. per ann. or thereabouts; but that 
| they were worth to be let double the rent mentioned in that 
| ſurvey, from whence the particular was prepared. The reſpon- 

dent Earl Gower therefore was adviſed, to make application to 
the Court (on an offer made of 2000 J. more for the eſtate than 
Mr. Ryder had given) that the 1, 500 J. paid into the bank by 
him, as a depoſit, might be paid back to him, with intereſt at 
41. per cent. from the time the ſame was paid, and that it might 


be referred back to the Maſter to approve of a better purchalor, 


The reſpondents Earl Gower and Lord Trentham according) 
moved the Court of Chancery for that purpoſe: And in ſupport 
of the application, the affidavits of Milliam Bill, Jobn Chadwick, 
Daniel Lownds, William Smith, Richard Willock, and Willun 
Ratcliſt, were read. By the affidavit of Milliam Bill it appearch, 
that the particular left with the Maſter, before whom the elit 
was put up to be ſold, was made from a map, or particular, taben 

by the order of John late Earl Gower, upwards of 30 years 2805 
and that he delivered the original map to the appellant Jo 
Davenport. And by the affidavit of the others it appeared 
that they were well acquainted with the. ſeveral farms, land 


grounds, mill and premiſes at Grindon, advertiſed to be {ol 
4.4 TY 


Caſes in Parliament, 
under a decree of the Court of Chancery, in the ſeveral holdings 


of Simon Fletcher, and 45 other perſons, all named in the ath- 
davit, and in the particular left with the Maſter, as alſo with 


the ſeveral cottages in the pariſh of Grindon, within the manor. 


or lordſhip of Grindon, in the holding of fix perſons in the af- 
{davit named, and that there were ſeveral cottages, or encroach- 
ments, part of the manor and eſtate, not mentioned or taken 
notice of in the particular of ſale left with the Maſter, and 
which were in the holding of Richard Amables and 20 other 
perſons named in the affidavit ; which laſt mentioned cottages 
or encroachments (21 in number) were not taken notice of 
in the particular for ſale; and that they had been well informed 
and believed, one part of the eſtate was then let, or agreed to be 
let, by the laſt bidders for the eſtate, for upwards of 1,250 J. 
per ann, nett rent; and the other part, not then ſet to their 
knowledge, was, to the beſt of their judgment and belief, worth, 
to be let by the year, a nett ſum of 300 J. and upwards. 


The affidavits read on behalf of the bidders, were made by the 
appellants Thomas Mytton, Fobn Davenport and William Hamble- 


ton, and one William Kirkland. The appellants Mytton and Ham- 
bleton ſaid, they were purchaſors each of a fourth part of the ma-. 


nor and eſtate of Grindon, and that the particular of the eſtate left 
with the Maſter, as they underſtood and believed, comprehended 
the whole eſtate of John, late Earl Gower, at Grindon, except 
ſome cottages, or encroachments, which, or the greateſt part, 
they believed, were in the courſe of laſt ſummer levelled or 
thrown open by Chadwick, Lownds, Radcliff and others, free- 
holders within the manor. That ſince the report of the ſale was 
made abſolute, and the depoſit of 1, 500 J. paid, they had been 
at very great trouble, and their expences on account of the pur- 
chaſe amounted to ſeveral hundred pounds. Mytton ſaid, that 
the abſtract of the title to the eſtate was not delivered till the 3d 
of December laſt, and the objections his counſel made thereto 
were not removed till lately. That being told in September laſt 
by John Davenport, who was alſo concerned in the purchaſe, 
that he had been informed by Thomas Gilbert, Eſq; who was 
principally concerned for Earl Gower, that the title of the Crin- 
don eſtate was unexceptionable, and the purchaſe money much 
wanted, he ſet about raiſing his ſhare, and for that purpoſe call- 
ed up from intereſt a very large ſum, and alſo borrowed on ac- 

count 
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count of the purchaſe, and had for ſome time paid intereſt for 
a conſiderable ſum of money, which monies he had ready to com. 
pleat his purchaſe. Hambleton faid, he had engaged his ſhare 
of the purchaſe money, and was ready to pay the ſame, ang 
ſhould be a great ſufferer by paying intereſt, if the purchaſe was 


not ſoon compleated ; and both Mytton and Hambleton ſaid, that 


ſince the depoſit was made, they and the other parties concerned 
with them in the purchaſe, not knowing there was any ſurvey 
of the eſtate, procured, at a conſiderable expence, proper people 
to ſurvey, meaſure and plan the whole of the eſtate compriſed 
in the particular, and verily believed the quantity of land, ex- 
cluſive of commons, naked rocks, fences, roads, incroachments 
on the waſte liable to be. thrown open by the freeholders, and 
rivers, did not amount to 1,800 acres. Hambleton ſaid, that the 
ſurvey taken by the directions of the late Earl Gower, compre- 
hended every piece, field and cloſe belonging to the Earl's eſtate 
at Grindon, except the incroachments on the waſte made fince 


that ſurvey was taken; and that ſince the eſtate was contracted 


for, one, if not two leaſes of conſiderable value were determined 
by the death of tenants, who held for their lives: That the te- 
nants having received notice from the reſpondent Baptiſt Leveſmn 
Gower, to quit their reſpective farms, and no perſon on behalf 
of the Gower family offering to let the eſtate, or any part there- 
of, and the reſt of the purchaſors intending to pay their purchaſe 
money, and move to be let into poſſeſſion from Lady day next, they 
did, about Chriſtmas laſt, make conditional agreements for part of 
the eſtate, to prevent the ſame from being untenanted : That 
the ſurvey of the eſtate had not been taken, nor had he or the 
reſt of the purchaſors concerned themſelves in the management 
of the eſtate, till poſſeſſion had been obtained from the Court, 
had they not met with the countenance and aſſiſtance of the 
Gower family. The appellant Davenport, by his affidavit, ſaid, 
that the appellant Ryder was a truſtee for him and the appellants, 
Mytton, Hambleton and Taylor, and that ſome time after the re- 
port was made abſolute, and the depoſit made, he was well in- 
formed, that ſeveral of the tenants publicly declared, they would 


continue on their reſpective farms one year after the purchalors 


were let into poſſeſſion, and were determined to plow a large 
quantity of the lands in their reſpective holdings, which would 
have injured them very much, as they were lands more proper) 
adapted to paſturage and grazing; that thereupon he * to 
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Thimas Gilbert, Eſq; principal agent for Earl Gower, for his ad- 
vice and affiſtance how to act, who promiſed to do all in his power 
to aſſiſt him in quieting the tenants, and forwarding him in the 
purchaſe ; and for that purpoſe, particular notices to every te- 
nant to quit on Lady day next, were ſigned by the reſpondent 
Baptiſt Leveſon Gower, under the direction of Mr. Gilbert. 


On the 19th of February 1766, the motion came on before 
the Lord Chancellor Northington, who, upon hearing counſel 
for all parties, ordered, that the 1,500 J. paid by Mr. Ryder into 
the Bank, as a depoſit for the eſtate in queſtion, ſhould be paid 


back to him, and that the Maſter ſhould compute intereſt on 


the 1,500 J. at 4 J. per cent. from the 14th of Auguft laſt; and 
alſo take an account of all coſts, charges and expences of every 
kind, which Mr. Ryder or his principals had been put to, con- 
cerning the purchaſe of the eſtate; and on payment of ſuch in- 


tereſt, coſts, charges and expences, that Mr. Ryder thould be. 


diſcharged from his purchaſe ; and it was ordered, that the re- 
ſpondent Earl Gower ſhould be conſidered as ſtanding a creditor 
on the eſtate, for what he ſhould pay on account of opening the 
bidding; and the counſel- for Anſelm Beaumont, Eſq; bidding 
in court 2000 J. more for the eſtate, it was referred back to the 
Maſter to approve a better purchaſor, and that the perſon who 


ſhould be reported the beſt bidder, by the Maſter's next report, 


ſhould depofit 3000 J. in the Bank; with the privity of th 
Accountant General, ſubje& to further order. ; 


From this order the appellants appealed, contending that they 
were fair, honeſt and open purchaſors in a Court of Equity, de- 
pending on the ſuppoſed practice of the Court; viz. that when 
perſons are reported and confirmed the beſt purchaſors of eſtates, 


F. Norton. 
E. Willes. 


without any fraud or contrivance, they are not to be diſcharged -. 


and diſappointed ; and many applications to open biddings have 
deen rejected by the Court, though much greater ſums in pro- 
portion have been offered, than what was propoſed to be given 
in the preſent caſe. That the affidavits filed on the part of the 
reſpondents, were fully anſwered by thoſe filed on behalf of the 
appellants; fo that there was no foundation ariſing from evidence, 
to ſupport an extraordinary order to their prejudice. The pre- 
ences urged in favour of. the reſpondents, that they were- not 
lufficiently acquainted with the value of an eſtate lying near the 
"-Po&c Cf, "=: > Rr noble 
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noble reſpondent's manſion houſe and chief reſidence, or that the 
ſame had been ſold too cheap, - ſeemed to have but little weight, 
fince the particular under which the eſtate was ſold, appeared to 
have been made with great care and attention by the reſpondent 
agents, and without the privity or participation of the appellants, 
and though it had been examined and attacked with the utmoſt 
art and induſtry by their irritated tenants, yet little or no error 
had been pointed out in it. That the appellants were purchaſots 
at a very extraordinary price, having agreed to give no leſs than 
45 years purchaſe on the preſent rents; the purchaſe money 
amounting to 28, 500 J. for an eſtate, which, ſo lately as the yea 
1735, was ſold at the rate of 15,000, including an advowſon 
worth 150/. a year: Therefore, and as no fraud, colluſion ot 
management appeared, or was even ſuggeſted againſt them, they 
ought to have the benefit of their contract. And it would be hard 
to deprive them of it, on account of a contingent accidental ad- 
vantage, ariſing by an event ſubſequent to their purchaſe, viz. the 
death of one or more of the tenants who had leaſes, after the 
contract was made, and ſo near being compleated ; and eſpecially, 
as they could not have got diſcharged from their bidding, if, 
upon a nearer view of the eſtate, they had found the bargain too 
dear. That if in this caſe there had been an agreement figned 
by the parties, which is not ſtronger than a report abſolutely 
confirmed, a Court of Equity would have compelled a ſpecikic 
performance of ſuch agreement, though a greater ſum might be 
afterwards got for the eſtate; eſpecially, when the agreement had 
been in part performed, and ſo long acquieſced under. That 
the payment to the appellants of intereſt at 4 J. per cent. and 
their coſts, charges and expences, was no ſatis faction or repart- 
tion for the loſs and diſappointment they would ſuſtain, if the 
purchaſe was diſcharged ; as the large ſum of money by them 


agreed to be paid for ſuch purchaſe, was partly called in from 


good ſecurities at 54. per cent. and other part borrowed for it 
leaſt a year certain, with the privity of the reſpondents agent. 
That the appellants had rode many hundred miles, and been pu! 
to very great and extraordinary trouble in this buſineſs, during the 


laſt twelve months, beſides the riſque attending the remittance of 
* ſo large a ſum of money, from a remote part of the country '0 
London; no part whereof came within the allowances directed 
to be made by the order appealed from. — That the infancy df 


the reſpondent Lord Trentham had been mentioned as an agu: 
| ment 
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ment for opening this bidding; but it ought to have no weight, 
the Court of Chancery being the general guardian of all infants, 22 
in the numerous ſuits depending in that Court, touching their 

perſons and eſtates ; and it would be a dangerous diſtinction, to 

make uſe of infancy in that Court, to defeat purchaſors under 

decrees made for the benefit of infants. That the credit of fu- 

ture ſales of eſtates, to be made under the authority of the Court 

of Chancery, ſeemed to be greatly involved in the preſent queſ- 

tion; for if theſe biddings were to be frequently opened, after 

perſons are confirmed the beſt purchaſors, on a ſuppoſed advan- 

vantage to the vendors, the public, already too much deterred by 

the expence, delay, trouble and uncertainty attending theſe ſort 

of purchaſes, would be diſcouraged from buying at all under 

decrees of the Court of Chancery, which would be of the moſt 

dangerous conſequence to poor creditors, on whoſe behalf theſe 

fales are generally directed. 


On the other fide it was inſiſted, that the order appealed from c. Yorke. 
was conſiſtent with the practice of the Court, which in many W. de Grey. 
inſtances, and under various circumſtances, opened biddings after 
the Maſter's report has been confirmed. In the caſe of Price 
v. Moxon, in June 1754, an order was made to open the bid- 
ding, after the report was confirmed and a depoſit made. In Hooper 
v. Jewell, in 1758, a like order was made by the Maſter of 
the Rolls. And on the ſale of Lord Jarmouth's eſtates, the bid- 
dings were opened after the reports were confirmed, upon an ad- 
vance in price only. And there is no rule ſubſiſting, or ever 
has ſubſiſted, to prevent the Court's exerciſing its diſcretion in 
opening biddings; but the practice reſts wholly upon the cir- 
cumſtances of the caſe, and the diſcretion of the Court. That 
miſtake, ignorance of the real value of property, and hard- 
ſhips in bargains, are grounds on which Courts of Equity refuſe 
their aid, to enforce private contracts by decree. In the preſent 
caſe, the ground of the miſtake in the agents appeared; and the 
noble family being ſtrangers to the real value of their eſtate, the 
infancy of the reſpondent Lord Trentham, the inequality in the 
Price, and the offer of 2000 J. more, were juſt grounds why the 
Court ſhould interpoſe to open the bidding for the eſtate in queſtion. 
That the order was guarded with every circumſtance of juſtice and 
<quity of which theſe caſes were capable, having provided a com- 
Penſation to the bidders, not only for their coſts, but for all their 
13 charges 
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tenants at rack rents; but this complaint muſt have appeared 
frivolous, if the affidavit had ſtated, as the fact was, that one of 
. theſe tenants held at 7.1. per ann. and the other at 7/. 95. 


After hearing Counſel on this appeal, it was ORDERED and 


Charles Lord Cadogan, Sir Henry Engle- 


fee ſimple in poſſeſſion, and expectancy, of a conſiderable 
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charges and expences of every kind, together with intereſt fo 
their depoſit. | 


But two objections were made, I. That the reſpondent Baptif 
Leveſon Gower ſigned the notices to the tenants to quit, and that 
Mr. Gilbert, the Earl's agent, was defirous of expediting the 
purchaſe. II. That fince the eſtate was contracted for, one, if 
not two leaſes of conſiderable value were determined, by the 
deaths of the tenants, who held the ſame for their lives, 


As to the firſt objection, the ſigning of notices to the tenant 
to quit, who had threatened to commit wafte by ploughing, 
was for the intereſt of all parties, whether the purchaſe was com- 
pleated or not. And the deſire of the Earl's agents to have the 
purchaſe compleated, before they had diſcovered the nature of 
the bargain, could not make the contract reaſonable, which wa 
originally unreaſonable.—And as to the other objection, it proy- 
ed that the eſtate was worth more than it was let at, otherwik 
no benefit would ariſe © by the death of tenants, who were 


ADJUDGED, that the ſame ſhould be diſmiſſed ; and the order 
therein complained of affirmed. | 


Jobn Wright, Blgz = -— Appellant 


field, Bart. Peter Halford, Eſq; Ca- 
5 . n >Reſpondents. 
zberina Maria Holford, his daughter, | 
and ah,, ui es ea; 4 
—_ Sth December, 1766. 
RANCI S SMITH, otherwiſe Carrington, being ſeiſed in 


real eſtate in the counties of Lincoln, Lrieefler, Warwick of 
| | an 
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bruary 1730, in conſideration of a marriage intended between 
him and Mary Englefield, ſiſter of the reſpondent Sir Henry 
Englefield, and of a marriage portion, and for other conſiderations, 
convey to truſtees and their heirs, the eſtates in the ſaid counties 
of Lincoln, Leiceſter, Warwick and Salop, (except as therein is 
excepted) to the uſe of himſelf for life, without impeachment 
of waſte ; and after his death, to the uſe and intent, that the ſaid 
Mary Englefield (in caſe the marriage took effect, and ſhe ſur- 
vived the ſaid Francis Smith, otherwiſe Carrington) ſhould re- 
ceive-thereout for her life 500 J. per ann. for her jointure, clear of 
taxes, with the uſual powers of entry and diſtreſs; and charge- 
ible therewith, to the uſe of the reſpondents Lord Cadogan and 
vir Henry Englefield, and of Anthony Blagrave and Michael 
Blount, for 500 years, without impeachment of waſte, upon 
ruſt for better ſecuring the ſaid rent charge of 500]. a year, 
and to raiſe portions and maintenances for younger children of 
the marriage, in caſe of iſſue male, in manner therein mentioned, 
and ſubje& thereto, to the uſe of the firſt and other ſons of 
the marriage ſucceſſively in tail male; and for want of ſuch 
iſſue, to the uſe of other truſtees for 600 years, without impeach- 
ment of waſte, upon truſt to raiſe 8000 J. for daughters por- 
tions, in caſe there ſhould be no iſſue male of the marriage; and 


and other ſons of the body of the ſaid Francis Smith, otherwiſe 
arrington, on the body of any after taken wife begotten, ſe- 
erally and ſucceſſively in tail male; remainder to Charles Smith 
for life, without impeachment of waſte, remainder to his firſt 
nd other ſon and ſons, ſeverally and ſucceſſively in tail male; 
mainder to William Smith for life, without impeachment of 
ate, remainder to the firſt and other ſon and ſons of his body 
egotten, ſeverally and ſucceſſively in tail male; remainder to the 


ud Francis Smith, otherwiſe Carrington, and his heirs for 
er, 


fs. 


In this indenture, there was a power for the ſaid Francis Smith 
therwiſe Carington, by any writing executed and atteſted as 
rein mentioned, to revoke all the uſes before limited to his 
rſt and other ſons by any after taken wife, and the heirs male of 
cir bodies, and to the ſaid Charles and William Smith, and their 


it and other ſons reſpeQtively, and their reſpective iſſue male, 
Vol. VI, | SC and 


Salp, did by leaſe and releaſe, dated the 26th and 27th of Fe- 


iter the determination of the ſaid term, to the uſe of the firſt. 
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or other uſes and eſtates, ſubject to the like power of revocation 
and new limitation, or without, or otherwiſe. And alſo a ge. 


| the conſiderations and with ſuch conſent as aforeſaid, limit a 


X un of Leicęſter, to the uſe of Lord Cadogan and Sir Hes 
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and all the uſes andeſtates ſubſequent in point of limitation to th, 


term of 600 years; and by the ſame, or any other writing ot 
writings ſo executed and atteſted, to limit and appoint any ney 


neral power for the faid Francis Smith, otherwiſe Carrington, with 
the conſent of the ſaid Mary Englgſield, and the truſtees of the 500 
years term, by any deed or deeds to be inrolled, executed and 
atteſted as therein mentioned, to revoke all the uſes and eſtate 
therein before limited; and by the ſame, or any other deed d 
writings to be ſo executed, atteſted and inroled, to limit, ang 
appoint any new or other uſes. or eſtates, with ſuch power of 
revocation and new limitation, or without, or with any other 
or others. 


The marriage was ſoon after ſolemniged; and there being ng 
other iſſue of it than one daughter, namely Mary Tereſa Carring 
fon, and Mr. Carrington having become greatly involyed in deb 
by indentures of leaſe and releaſe, dated the 12th and 14th 
October 1748, made between the ſaid Francis Smith, otheryil 
Carrington, and Mary his wife, of the one part, and Lord Cad. 
gan, and Sir Henry Engle efield, of the other part; reciting the ſet 
tlement, and the general power of reyacation therein contained, 
and that the ſaid Francis Smith, otherwiſe Carrington, was cots 
fiderably in debt, and could not pay off the ſame, otheryiſc tha 
by ſelling all or the greateſt part of the mapor of A/bby Folevii 
and the lands and hereditaments in the county of Leiceſter, 8 
well thoſe in his pofſeflion and under ſettlement as aforeſaic 
as thoſe late in reverſion expectant on the death of Ang Vil 
counteſs Carrington, who was then lately dead; it was witneſſe 
that for the conſiderations therein mentioned, the ſaid Franc 
Smith, otherwiſe Carrington, by virtue of the ſaid laſt mentio! 
ed power, and all other powers and authorities enabling him! 
that behalf, and by and with ſuch expreſs conſent and appro 
bation as therein is mentioned, did revoke and make void 
and every the uſes and eſtates by the ſaid indenture of the 27 
of February 1730, limited concerning the ſaid manor, lands al 
hereditaments in the ſaid county of Leicefker. And by the (a 

indenture the ſaid Francis Smith, otherwiſe Carrington, did, f 


appoint the faid manor, lands and hereditaments in the“ 


Eu 
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Englefiela, their heirs and aſſigns for ever, upon truſt to ſell and 
diſpoſe thereof, and to apply the money ariſing by ſuch ſale, for 1766. 
the paying the ſeveral ſums of money mentioned in the ſche- ie 
dule thereunder written, amounting to 30,9324. 135. 17d. and 

all intereſt then due and to grow due for the ſame, 


By other indentures of leaſe and releaſe, of the 1 3th and 14th 
of Odober 1748, the releaſe of five parts, and made between the 
ſaid Francis Smith, otherwiſe Carrington, and Mary his wife, of 
the firſt part, Jabn Dewes and George Sherwood, of the ſecond 
part, Lord Cadogan and Sir Henry Englejield, of the third part, 
Thomas Fitzberbert, Edward Acton and Wilkam Plowden, of the 
fourth part, and Charles Smith and WMWilliam Smith, of the fifth 
part; reciting the ſettlement and the laſt mentioned deed of revo- 
cation, and that Lord Cadogan and Sir Henry Englefield, in con- 
junction with the ſaid Mary, wife of the ſaid Francis Smith, 
otherwiſe Carrington, had conſented to ſuch revocation and new 
limitation of and concerning the ſaid manor and hereditaments 
in the ſaid county of Leiceſter, but upon a previous agree- 
ment therein mentioned; it was thereby witneſſed, that in pur- 
ſuance of the ſaid agreement, and for the conſiderations therein 
mentioned, the ſaid Francis Smith, otherwiſe Carrington, did 
abſolutely revoke all and every the uſes and eſtates, in and by the 
indenture of the 27th of February 1730, limited or appointed of 
the ſeveral manors, lands, and hereditaments in the counties of 
Warwick and Salap. And in further execution of the ſaid 
power, and with ſuch conſent as aforeſaid, he did limit and 
appoint the ſaid manors, lands and hereditaments in the ſaid 
counties of F/arwick and Salop, to the uſe of Lord Cadogan 
and Sir Henry Englefield, their executors, Sc. for the term of 99 
years, without impeachment of waſte, if the ſaid Francis Smith, 
otherwiſe Carrington, and Mary his wife ſhould jointly ſo long 
live, upon certain truſts which determined on the death of the 
laid Francis Smith, otherwiſe Carrington; and after the determi- 
nation of the faid term, and charged and chargeable therewith in 
the mean time, to ſuch and the ſame uſes, for fuch and the ſame 
intents, and upon ſuch and the ſame truſts, and with all and 
every ſuch and the ſame powers, proviſoes, limitations and 7 
agreements, as by the ſaid recited ſettlement of 1730, were de- 1 
Clared, limited and expreſſed, concerning the ſame manors, 
lands, hereditaments and premiſes, as fully as if the ſame had 
| never 
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never been revoked, and as fully and as amply as if the ſame uſes, 
truſts, powers, limitations and agreements therein compriſed, 
were there inſerted and repeated. And for the more effectual 
carrying the ſaid agreement into execution, and ſettling the ca. 
pital manſion houſe and other the manors and premiſes lying 
in the county of Warwick, which, by an indenture of the 3d 


of May 1687, were ſettled or limited to the ſaid Ann Viſcoun. 
teſs Carrington for her life for her Jointure, and not ſettled 


by the faid indenture of February 1730, in ſtrict ſettlement, 


and which upon the death of the ſaid Ann Viſcounteſs Carring. 
ton, which happened on the 11th of May then laſt, became 


veſted in fee ſimple in the faid Francis Smith, otherwiſe Car. 


rington, in poſſeſſion; and to the end that all other his manor, 
Sc. in the ſaid county of Warwick, might then be ſettled in 
manner therein after mentioned; the faid Francis Smith, otherwiſe 
Carrington, did grant and releaſe unto the ſaid John Dewes and 
George Sherwood, and their heirs, the ſaid capital manſion houſe, 
and the ſeveral manors, lands, &c. fo ſettled on the ſaid An 
Viſcounteſs Carrington, by the ſaid indenture of the 3d of May 
1687, for or in part of her jointure or otherwiſe, in the ſaid 
county of Warwick, to hold the fame unto the ſaid John Dewe: 
and George Sherwood, their heirs and aſſigns, to the uſe of the 
ſaid Lord Cadogan and Sir Henry Englefield for 99 years, and 
after the expiration' thereof, to the uſe of the ſaid Francis Smith, 
otherwiſe Carrington, and his aſſigns for life, without impeach- 
ment of waſte (except as therein is excepted) ; remainder to 
the uſe and intent, that the ſaid Mary, wife of the ſaid Franci 
Smith, otherwiſe Carrington, might have and receive thereout, 
and out of other the premiſes therein before limited, a yearly 
rent charge of 500/. for her life, in manner therein mentioned; 
and charged and chargeable therewith, remainder to ſuch and 


the ſame uſes, upon ſuch and the ſame truſts, to ſuch and the 


ſame intents and purpoſes, and ſubject and under ſuch and the ſame 
conditions, proviſoes, limitations and agreements, as the manors, 
lands, tenements and hereditaments compriſed in the ſaid recited 
indenture of February 1730, the uſes, truſts and eſtates whereof 
were not therein before revoked, did thereby ſtand limited and ap- 
pointed, or as near the ſame as might be, or as could take effed. 


Mr. Carrington on the ziſt of January 1748 made his will, 
and after reciting the ſettlement of the 14th of October 1748, 


and 
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nd the power therein contained for him to revoke and new 
limit the eſtate for life ſo limited to his uncle Charles Smith, 
and all eſtates ſubſequent in point of limitation to that eſtate ; 
he revoked and made void the eſtate for life of his uncle Charles 
Sith, and all and every the eſtates, uſes and truſts by the ſame 


ſettlement of the 14th of October 1748, limited, declared or 
expreſſed ſubſequent in point of limitation to the ſaid eſtate 


for life of his ſaid uncle Charles Smith: And in cafe the 


kid teftator ſhould die without iſſue male, who ſhould live to 
21, he gave, directed, limited and appointed, all and ſingular 
his manors, lands, &c. in the ſaid counties of — and 
Salop, the uſes and eſtates whereof he had thereby revoked as 
aforeſaid, to Lord Cadogan, Sir Henry Englefield, and William 
Plowden Eſq; and their heirs, upon truſt with all convenient 
ſpeed after his deceaſe without iſſue male of his body, who ſhould 
live to attain the age of 21, by ſale, mortgage or other diſpo- 
ſition thereof, and by and with the rents, iſſues and profits 
thereof in the mean time, to raiſe ſo much money as would an- 
ſwer and pay all and every his juſt debts, funeral expences, and 
the ſeveral legacies and yearly rent charges, thereby given and 
bequeathed, in caſe he died without iſſue male as aforeſaid. And 
after his ſaid truſtees by ſale, mortgage or otherwiſe, ſhould 
have paid all his debts and funeral expences, and all and fin- 
gular the legacies and yearly rent charges thereby given and be- 
queathed, he gave, directed, and appointed to his ſaid truſtees, and 
to the ſurvivors and ſurvivor of them, his heirs and aſſigns, the 
reſt and reſidue of his ſaid manors and hereditaments which ſhould 
remain unſold, or undiſpoſed of by them for the purpoſes afore- 
ſaid; upon truſt to convey and aſſure the ſame unto his ſaid 
uncle Charles Smith for his life, without impeachment of waſte, 
and to his firſt and other ſons ſucceſſively in tail male; remain- 
der to his uncle Villiam Smith, for life, without impeachment of 
waſte, remainder to his firſt and other ſons ſucceſſively in tail 
male, with remainder to the teſtator's own right heirs. The teſ- 
tator then diſpoſed of all his perſonal eſtate in the words follow- 
ing, viz. * And as to all my perſonal eſtate of what nature or 
* kind ſoever, I give the ſame unto my ſaid daughter Mary 
* Tereſa Carrington, if ſhe ſhall live to attain the age of 21 
years; but if ſhe ſhall happen to die under that age, then 
„ give the ſame, and all the profits ariſing therefrom, unto 
my uncle Charles Smith for his life, and afterwards to my 
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legacies and annuities, and to be conveyed in like manner with 


limitation to his firſt and other ſons in tail male. 


Tales in Parliament. 


« dear uncle William Smith.” And the teſtator deviſed all biz 
other real eſtates to the ſame truſtees, upon truſt to come in 
aid of his other eſtates before deviſed, for payment of his debt 


his other eſtates. 


The teſtator afterwards made a codicil to his will, whereby 
he gave ſeveral additional annuities and pecuniary legacies, 
He alſo entered into ſeveral contracts for the ſale of his Lei. 
ceſterſhire eſtate, but before the ſame could be carried into exe. 
cution, he, on the 21ſt of May 1749, died without iſſue mals, 
and without revoking his will, leaving Mary his widow, and 
Mary Tereſa his only child and heir at law. 


After the teſtator's death, Lord Cadogan and Sir Henry Ez. 
glefield carried his ſaid contracts into execution, and upon exe- 
cuting the conveyances of the Lezcefterſhire eſtate to the ſever 
purchaſors thereof, they received 28,253/. being the price for 
which the teſtator had contraſted to ſell the ſame. They alſo, 
with the privity and conſent of the ſaid Charles Smith, ſold the 
Lincolnſhire eſtate for 3649/. and afterwards in like manner fold 
part of the Warwickſhire eſtate for 70821. 56. and with the like 
privity and conſent of the ſaid William Smith, raiſed by mort- 
gage of the teſtator's eſtates remaining unſold, 2 500/. 


In Auguſt 1753. Charles Smith, the teſtator's uncle and firlt 
deviſee, died without iſſue ; and on the 1ſt of May, 1754s Mils 
Carrington died a minor and unmarried. 


The teſtator had no brother, but had three ſiſters, namely, 
Mary, who died without ifſue in his life time, Conſtantia, the 
late wife of the reſpondent, Peter Holford, and mother of the 
appellant by her firſt huſband, Fohn Wright, Eſq; and allo mo- 
ther of the reſpondent Catherina Maria Holford, by the aid 
Peter Holford her ſecond huſband, but who was a widow at the 
death of Miſs Carrington, and Catherine till living and unmar- 
ried ; ſo that Miſs Carrington at her death, left the ſaid Con- 
ftantia and Catherine her aunts and co-heireſſes at law, whete— 
by the reverſion in fee of the eſtates unſold deſcended to them, 
ſubject to the eſtate for life of William Smith the uncle, and 3 


Is 
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Peter Holford, and the ſaid Conſtantia; previous to which mar- 
riage, dy indenture tripartite, dated the 1 5th of September I755, 
between the reſpondent Peter Holford of the firſt part, the ſaid 
Conſtantia, then Conſtantia Wright, of the ſecond part, and Sir 
Edward Smith, Bart. and Thomas Bramſton, Eſq; of the third 


part ; after reciting, that Conſtantia was then entitled to a copy- 


hold eſtate of inheritance, and a rent charge therein mentioned, 
and that ſhe had great expectations of a conſiderable acceſſion of 
fortune from ſeveral relations, and that the reſpondent Peter 
Hilford, not being in the actual poſſeſſion of any eſtate, out of 
which any proviſion might be made for her, it had been agreed 
between them, that the ſaid copyhold lands and the ſaid rent 
charge ſhould continue and be. to the ſole and ſeparate uſe 
of Conſtantia, notwithſtanding her intended coverture, and free 
from the controul or intermeddling of her intended huſband, and 
not to be ſubject to his debts ; and that all ſuch eſtates, either 
real or perſonal, or of any kind whatſoever, which ſhould or 
might deſcend upon or come to her during her coverture, or 
tothe ſaid reſpondent in her right by deſcent, or by virtue of any 
remainder or reverſion, or of any deviſe, gift or bequeſt, or by vir- 
tue of tneſtatute of diſtribution, or by any other means whatſoever, 
ſhould Iikewife be and enure to the ſaid Conſtantia, for her ſole 
and ſeparate uſe, free from the controul of the ſaid reſpondent, 
and no ways ſubject to his debts; and to be applied and diſpoſed 
df from time to time, as ſhe ſhould by any deed or deeds executed 
in her life time, or by her laſt will and teſtament, duly made and 


ret or appoint, notwithſtanding her coverture. It was there- 


publiſhed in the preſence of three or more credible witneſſes, 


ore witneſſed, that in conſideration of the ſaid marriage, and 
or better eſtabliſhing and confirming the ſaid agreement, the ſaid 


mith and Thomas Bramſton, that he would as ſoon as conve- 
ently might be, at the requeſt of the ſaid Sir Edward Smith, 
omas Bramſton and the ſaid Conſtantia, execute and perfect all 
ch deeds, acts, matters and things, conveyances and aſſurances 
ſhould be deviſed-or adviſed by her counſel, for better and 
ore effectually ſecuring the ſaid copyhold eſtate and rent charge, 


M time to time as often as any eſtate, real or perſonal, ſhould 
cend upon or come to the ſaid Conſtantia, or to the ſaid reſpon- 
it in her right, 'by deſcent, deviſe, bequeſt or gift, or by vir- 


tue 


ſpondent, Peter Holford, covenanted with the ſaid Sir Edward 


r her ſole and ſeparate uſe, notwithſtanding her coverture; and- 
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In 1755, a marriage was agreed upon between the reſpondent N e 
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Caſes in Parliament, 


— tue of any reverſion or remainder, then limited or afterward; t) 


1766. 
— — 


be limited, or by virtue of the ſtatute of diſtribution, or by any 
other means whatſoever, would execute and perfect ſuch deeds, 
acts, conveyances and aſſurances in manner aforeſaid, for veſting 
the ſame in ſuch perſon or perſons as ſhe ſhould appoint, in truſ 


for her ſole and ſeparate uſe, and to be ſubject to ſuch diſpoſi 


tion, as the ſaid Conſtantia ſhould, from time to time and at al 
times thereafter, make thereof by any deed or deeds, writing or 
writings under her hand and ſeal, or by her laſt will and tel. 
tament, duly made and publithed in the preſence of three or more 
credible witneſſes; and that until the ſaid reſpondent ſhoull 
convey and aſſign the premiſes in manner above mentioned, it 
ſhould be lawful for the ſaid Sir Edward Smith and Thom 
Bramfton, and the ſurvivor of them, or his executors, adminiſtr. 
tors and aſſigns, to receive the rents and profits of the ſaid copy. 
hold lands and the ſaid yearly rent charge, and alſo the rents and 
profits of all ſuch lands, as might or ſhould deſcend upon ct 
come to the ſaid Conſtantia as above mentioned, during the in. 
tended coverture, and alſo all ſuch perſonal eſtate as aforeſaid, ant 
pay the ſame to her, or as ſhe ſhould appoint, for her ſeparate 
uſe, and ſubje& to the like diſpoſition of the ſaid CO 


notwithſtanding her coverture. 


The marriage was ſoon afterwards ſolemnized, and there wa 


iſſue thereof two daughters only, namely, the reſpondent (C- 
therina Maria, and Conſtantia Maria Holford. 


On the 21ſt of April 1758, the ſaid William Smith died a bt 
chelor and without iſſue; whereupon Mrs. Holford, and het 
ſiſter Catherine, became entitled in fee ſimple in poſſeſſion, to al 
the eſtates of Mr. Carrington, which then remained unſold, i 
equal undivided moieties, but ſubject to the performance of f 
truſts of his will. 


Mrs. Holford being thus entitled, on the 1 3th of May 175 
duly executed, in the preſence of three witneſſes, her laſt will 
teſtament, or deed of appointment in the nature of her laſt U 
and teſtament, and thereby, after reciting her marriage articl 
ſhe by virtue of the power thereby reſerved to her, and all oth 
powers enabling her un that behalf, did limit, appoint, gi 
and deviſe all her andf{vided moiety of and in the ſaid mand 


meſſuages, lands, tenements. and hereditaments, wherein 
where 


Caſes in warltament. 


whereto ſhe was ſo entitled as aforeſaid in law or equity, to Lord 
$:urton of Witham in the county of Eſſex, and Henry Aſbburſt 
of Waterffock in the county of Oxon, Eſq; and their heirs and 
aſſigns, to the uſe of her huſband the reſpondent Peter Holford, 
ſor his natural life, without impeachment of waſte; remainder to 
the truſtees, to preſerve the contingent uſes; and after the deceaſe 
of her ſaid huſband, to the uſe of the ſaid Sir Edward Smith and 
Tomas Bramſton, their executors, &c. for a term of 500 years, 
ſor raiſing ſuch ſum not exceeding 3000/7. for the portions of 
the ſaid reſpondent's younger children by her the ſaid Conſtantia, 
and to be paid at ſuch time, and in ſuch ſhares and proportions, 
45 he ſhould in manner therein mentioned direct or appoint ; and 
for want of ſuch appointment, to raiſe and pay to each of ſuch 
younger children the ſum of 3000/7. for his and her portions, to 
be paid to them reſpectively at their ages of 21, or days of mar- 
riage, with the conſent of their guardian or guardians; with a 

direction, that in caſe any of them ſhould die before 21, and unmar- 
oed, the portion of ſuch child ſhould ſurvive to the other younger 
hildren ; and after the determination of the ſaid term, and ſub- 
ea thereto, to the firſt and all other the ſon and ſons of the re- 
ſpondent Peter Holford by the ſaid Conſtantia, ſeverally and ſuc- 
eſively in tail male; and for default of ſuch iſſue, to the uſe of 
ll and every the daughter and daughters of the body of the ſaid 
elpondent, on the body of the ſaid Conſtantia to be begotten, 
Ind to the heirs of her and their body and bodies lawfully ifſa- 
ng; ſuch daughters, if more than one, to take as tenants in 
ommon and not as joint tenants ; and for default of ſuch iſſue, 
o the right heirs of her the ſaid Conſtantia for ever. 


Mrs, Holford died on the 17th of Tuly 1758, without revok- 
8 Oraltering her ſaid will, or deed of appointment, leaving 
e appellant and his ſiſter Conſtantia Wright, her only children 
ber firſt huſband, and by the reſpondent Peter Holford, her 
cond huſhand, only two daughters, namely, the reſpondent 
athering Maria, and Conſtantia Maria, who afterwards died an 


ant, of very tender. years, leaving her ſaid filter Catherina 
ira Hofford, her heir at law. 


Catherine the other of Mr. Cærrington's ſiſters, being entitled 
the other moiety of the real eſtates unſold, by indentures of 


Vol. VI. Uu being 


© and releaſe dated the 1ſt and 2d of June 1759, the releaſe — 
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Triage, and the remaining 6,000/. to be paid in manner th 


Caſes in Parliament. 


being quinquepartite, and made between her the ſaid Catherin 
therein called Catherine Carrington, otherwiſe Smith, ſpinſtet, | 
the firſt part, the appellant of the ſecond part, the reſpondey 
Catherma Maria Holford of the third part, Nathaniel Templ:ny 
of the fourth part, and Thomas Berney Bramſton and Jobn Ingra 
of the fifth part; it was witneſſed, that in conſideration of d 
natural love and affection which the ſaid Catherine had for the 
appellant, and the reſpondent Catherina Maria Holford, her js. 
phew and niece, ſhe conveyed to the ſaid Nathaniel Templeman, hi 
heirs and aſſigns, her undivided moiety of the ſaid premiſes i 
the counties of Warwick and Salop, to the uſe of the (i 
Thomas Berney Bramſton, and Jobn Ingram, for 500 years; 21 
ſubject thereto, to the uſe of ſuch perſons, and upon ſuch 
truſts, and for ſuch intents and purpoſes, and under and ſubjet 
to ſuch powers, proviſoes, conditions and limitations, and yit 
ſuch remainders over, and ſubject to ſuch ſum and ſums of ny. 
ney, annuities or rent charges, as the appellant ſhould, after i. 
taining his age of 21, by any deed or inſtrument in writing, u 
by his laſt will and teſtament. in writing, direct, limit, and ;. 
point; and in default thereof, and in the mean time and ſubje 
thereto, to the uſe of the appellant and the heirs of his body; 
and for default of ſuch iſſue, to the uſe of the ſaid Catherny, 
her heirs and aſſigns for ever. The ſaid term of 500 years wa 
thereby declared to be upon truſt, for raiſing 500 J. with interch 
for the uſe of the ſaid Catherine Carrington, otherwiſe Smith: 
And upon further truſt, that in caſe it ſhould be judicially d 
termined, that by virtue of a certain teſtamentary writing, 
deed of appointment of the 13th of May 1758, the reſponded 
Catherina Maria Holford ſhould not be entitled to her mother 
undivided moiety of the ſame premiſes, and that the ſame telt 


moiety ; then, and not otherwiſe, the ſaid Thomas Berney Bran 
and Jobn Ingram, and the ſurvivor of them, his executors, Cl 
ſhould by the ways and means therein mentioned, or b) 
other ways and means whatſoever, (ſubject and without pi 
dice to the raiſing and paying the ſaid 500 J. and intereſt) | 
and raiſe the ſum of 6, 3001. for the portion of the ſaid Catben 
Maria, 3001. part thereof, to be paid on the day of het u 


particularly mentioned; and upon further truſt, that in cat 


ſuch judicial determination as aforeſaid, and not otherwiſe, tb 
B N 
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until the ſaid Catherina Maria ſhould be entitled to receive the 
ſaid 6,300). to raiſe and pay yearly out of the rents and profits of 
the premiſes compriſed in the ſaid term, for the education, 
maintenance and ſupport of the ſaid Catherina Maria, the ſeveral 
annual ſums therein particularly mentioned, to be paid at the 
times and. in the manner therein appointed. 


And there was a proviſo, that if it ſhould be judicially deter- 
mined, that the ſaid Catherina Maria was, by virtue of the ſaid 
teſtamentary writing, or appointment of her ſaid mother, en- 
titled to her ſaid mother's undivided moiety of the ſaid premiſes ; 
or if the ſaid Catherina Maria ſhould die before her attaining the 
age of 21, or be married, and the ſaid 5004. and intereſt ſhould 
be raiſed and paid ; and the truſts of the ſaid term performed, or 
become incapable of being performed, and the truſtees coſts and 
charges paid; then and in every of the ſaid caſes, the ſaid term 
of and in the ſaid premiſes, or ſo much thereof as ſhould then re- 
main undiſpoſed of for the aforeſaid purpoſes, was to us and 
be abſolutely void. 


In September 1760, the appellant filed his bill in the Court of 
Chancery, againſt the reſpondents, praying, that the truſts of 
Mr. Carrington's will might be performed, and that Lord Ca- 
digan and Sir Henry Englefield might account for the rents and 
profits of ſo much of his real eſtate as had been fold, and that 
they might convey the real eſtates remaining unſold, as to one 


tothe other undivided moiety thereof, to the uſes, upon the truſts, 
and for the purpoſes limited, directed and appointed by the ſaid 
indentures of the 1ſt and 2d of June 1759 ; the appellant offer- 
ing, in caſe the whole of ſuch undivided moiety ſhould be con- 
veyed to the uſes of this laſt mentioned ſettlement, to pay to the 
reſpondent Catherina Maria, when ſhe ſhould be entitled to re- 
ceive the ſame, the ſum of 6,300 /. 


Lord Cadogan 2 Sir Henry Engle efield put in their anſwers 
to this bill, and thereby admitted the ſeveral deeds and will of 
Mr. Carrington: And Sir Henry Englefield, by his anſwer, ſub - 
mitted to account for the rents and profits of the real eſtates 
received by him, and for the money ariſing by the ſale of fo 
much thereof as had been ſold, 


undivided moiety thereof, to the appellant and his heirs; and as 
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The reſpondents, Peter Holford, and Catherina Maria by her 
guardian, put in their joint and ſeveral anſwer; and the (aig 
Peter Holford inſiſted, that on the death of Conſtantia his late 
wife, he by virtue of the aforeſaid articles of the 15th of Sep. 
tember 1755, and of the ſaid will or deed of appointment of his 
ſaid wife, became well entitled to an undivided moiety of all the 
eſtates of the ſaid Francis Smith, otherwiſe Carrington, in the 
counties of Warwick and Salop, which remained unſold, (ſubject 
to the performance of ſuch of the truſts of Mr. Carrington“ 
will, as remained unperformed at the death of the reſpondent' 
ſaid wife) for his life, without impeachment of waſte ; and that 
his two daughters became entitled to ſuch undivided moiety, 


ſubject in like manner, and alſo ſubject to the ſaid eſtate and iq. 


tereſt of the ſaid reſpondent, as tenants in tail in common; with 


_ remainder to the right heirs of the reſpondent's {aid late wife. 


And the reſpondent Catherina Maria, by her anſwer inſiſted on 
her right and intereſt under her ſaid mother's marriage articles, 


and will or deed of appointment ; and in caſe the Court ſhould be 


of opinion, that ſhe was not entitled to ſo much of the faid 
eſtates as ſhe claimed, then ſhe inſiſted, that ſhe ſhould, by 
virtue of the conveyance of her aunt. the ſaid Catherine Smith, 
be entitled to the portion of 6,300/. and the maintenance 
thereby provided for her, in ſuch manner, and at ſuch times, 
as the ſame were thereby directed to be paid. 


The ha defendants put in their ſeveral anſwers, and ad 
mitted the fats before ſtated as to them. 


In July 1761, the truſtees Lord Cadogan and Sir Henry 
Englefield filed their croſs bill againſt the appellant, and the 
ſeveral other parties to the original bill, praying, that a general 


account might be taken, and all juſt allowances. made, and that 


they might convey the real eſtates to ſuch perſons as ſhould ap- 
pear to be entitled thereto, reſpectively, under the decree of the 
Court. 


Both cauſes being at iſſue, came on to be heard together before 
the Lord Chancellor Northington, on the 14th of November 1704 
when his Lordſhip was pleaſed to order and decree, that it 
ſhould be referred to the Maſter, to take an account of the rents 
and profits of the real eſtate of Mr. Carrington, received by Lord 

| Cadogan 


Caſes in Parliament, 
Cadogan, and Sir Henry Englęſield, under the ſeveral deeds, ſettle- 


monies received by them, by virtue of any fale made of any part 
of the eſtates, and an account of all tranſactions relative to the 
truſts; in taking of which accounts, the maſter was to make the 
defendants, the truſtees, an allowance of all neceſſary expences 
and coſts in the execution of the truſts; and that the Maſter 
ſhould take an account of the debts and funeral expences of Mr. 
corrington, and of the annuities and legacies given by his will 
and codicil, except ſuch as were bequeathed to ſuperſtitious uſes ; 
and that the teſtator's debts and funeral expences, and the an- 
nuities and legacies given by his will, ſhould be paid out of the 
traſt eſtate. And it was further ordered, that the Maſter ſhould 
take an account of the perſonal eftate of the teſtator, come to the 
hands of Sir Henry Englefield, his only acting executor, and that 
ſuch perſonal eſtate ſhould be applied in payment of the legacies 
and annuities given by the teſtator's codicil (except as aforeſaid); 
and in taking the account of the perſonal eſtate, the Maſter was 
to make Sir Henry an allowance of what ſhould be found due 
to him for his annuity of 1001. per ann. given him by the co- 
dicil, and all other juſt allowances, and the Maſter was to ſee 
{ſufficient part of the perſonal eſtate ſet apart for anſwering the 
growing payments of that annuity. But if the perſonal eſtate 
ſhould not be ſufficient to pay the legacies and annuities given by 
the teſtator's codicil, then any of the parties were to be at liberty 
to apply to the Court, touching any abatement that might be 
neceſſary to be made between the annuitants and legatees, as they 
ſhould be adviſed. And his Lordſhip being of opinion, that the 
articles which were executed on the marriage of Mrs. Holford, and 
he ſubſequent appointment, were a good and valid appoint- 
ment of one moiety of the eſtate, it was ordered that the Maſter, 
ia taking the accounts, ſhould carry one moiety of the ſurplus 
nts and profits from the death of Villiam Smith, to the account 
f the reſpondent Peter Holford, and from the death of Charles 
mith to the death of William Smith, the Maſter was to carry the 
urplus rents and profits to the account of the eſtate of William 
mtg, and from the death of Mr. Carrington to the death of 
barles Smith, to the account of his eſtate; and as to the other 
Nei of the ſurplus rents and profits from the death of Viſliam 
ae, the ſame was to be paid to the appellant. And it was 
"cred, that the Maſter ſhould take an account of the perſonal 


far of William Smith, come to the hands of the defendant 
Vol. VI. XX 


Ls mr we 


Duane, 


ments and will of Mr. Carrington; and alſo an account of all the 
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Duane his executor, and of bis debts, funeral expences and le. 

wA— gacies; and his perſonal eſtate was to be applied in payment of 

his debts and funeral expences, in a courſe of adminiſtraticy, 

and then in payment of his legacies, and the reſidue thereof was ty 

be paid to the appellant ; and the like account was directed of the 

perſonal eſtate of Charles Smith; and after an application thereof 

in a courſe of adminiſtration, the reſidue was directed to be cr. 

ried to the account of the perſonal eſtate of William Smith, and 
therewith to be paid to the appellant. | 


W. de Grey, From this decree the appellant appealed upon the following 
C. Yorke. grounds: I, For that the decree had directed an account of the 
annuities and legacies given by the will of Mr. Carrington, ei. 
cept ſuch as were bequeathed to ſuperſtitious uſes, without er- 
cepting the annuity given by the codicil to Sir Henry Englejeld, 
whereas that annuity ought likewiſe to have been exceptcd, the 
ſame not having been well charged in point of law upon the 
teſtator's real eſtate, and he not appearing to have intended to 
give the ſame out of his perſonal eſtate. II. For that the dt. 
cree declared the articles executed on Mrs. Holford's marriag, 
and her ſubſequent appointment, to be a good and valid appoint- 
ment of a moiety of the ſaid eſtates, as againſt the appellant 
her heir at law; whereas the appointment was ineffectual and 
void, and the appellant was entitled in equity to one undivide 
moiety of the eſtate, under the deeds executed by Mr. Carring: 
ton in 1759, and to the other undivided moiety, as heir at lay 
of his mother. III. For that if the appointment ſhould be cor- 
fidered as valid and effectual, yet, even in that caſe, the appel 
lant would be entitled to a moiety of his mother's moiety, as bt 
heir at law; the appointment not having limited croſs remait- 
ders of ſuch moiety between her two daughters by her ſccond 
| huſband Mr. Holford, and one of ſuch daughters having dit 
under 21, without iſſue, after her mother's death; and there 
fore the decree ought to have declared, that the appellant was l 
entitled, | | 
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As to the annuity given to Sir Henry Englefield by the codicil 
it was ſaid to be given as an additional ſum of 100 J. a year mor 
payable to him as mentioned in the will; and by the will, th. 
annuities were directed to be paid by the truſtees out of the re 
eftates, with powers of diſtreſs and entry; and the teſtator thc 


by gave his perſonal eſtate to his daughter, 'if ſhe ould attil 
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Villiam Smith abſolutely. That the codicil giving this addi- 
tional ennuity was atteſted by two witneſſes only, ſo that it was 
not a charge upon the real eſtates, for want of a due execution of 
the codicil according to the ſtatute of frauds; and it was no 
charge upon the perſonal eſtate, becauſe it was directed to be 
aid in like manner as the original annuity, which was payable 
out of the real eſtate only. That the perſonal eſtate produced 
about 2,452 J. 125. 2d. the intereſt of which at 47. per cent. 
was not ſufficient to pay the annuity; and therefore, if payable 
out of that, it muſt have ſunk the capital: This would diſap- 
point the additional proviſion Which Mr. Carrington made for his 
only child, and in caſe of her death, and of the death of Charles 
Smith leaving iſſue male, his proviſion for William Smith would 
alſo have been diſappointed; and therefore, a conſtruction of the 
codicil to make this annuity a charge upon the perſonal eſtate, 
would defeat the plain intention of the teſtator. 


inheritance by deed or will, or writing in nature of a will, ope- 
rating as an appointment, were, either by a conveyance to uſes or 
truſts before the marriage, reſerving ſuch power, or elſe by fine 
in which ſhe and her huſband join after the marriage, with a 
deed to lead the uſes of it, reſerving ſuch power to her over the 
inheritance veſted in the conuſees. But unleſs one of theſe me- 


ticles being entered into for valuable conſideration, will bind 
the huſband to do all, proper acts for enabling his wife to make 
an effectual diſpoſition of her real eſtate, notwithſtanding the 
coyerture; but when thoſe acts have not been done, the heir of 
the wife will be entitled to take advantage of all defects in the 
will, or in the capacity of the teſtatrix, juſt as he would have 
been entitled to claim by deſcent, in caſe, after a power duly re- 
lerved to her over a ule or a truſt, ſhe had not thought fit to 
make any appointment in execution of that power. In the pre- 
lent caſe, the power reſted only upon articles between huſband 
and wife, without any eſtate veſted in truſtees, out of which an 
ppointment by virtue of the power was to enure; the iſſue of 
che ſecond marriage, who were the deviſees in the will, could 

| not 


thods is taken, her will of real eſtate will be void, as an inſtru 
ment or conveyance, and cannot bind her heirs. Marriage ar- PF . A ec 
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21, if not, then to Charles Smith for life, and after his death, to 


1766. 


As to the validity of Mrs. Holford's appointment, under the z. 2. . 7. 
power in her marriage articles, it was contended, that the pro- Ht eee 
per and only methods of enabling a feme covert to diſpoſe of her Here. rn tHe be, 
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not be aided as purchaſors; for the power was given to enable 
the wife, as a feme ole, to diſpoſe of her lands of inheritance 
deed or will, in ſuch manner as ſhe ſhould direct; and there. 
fore the ifſue of the ſecond marriage were not more the objec; 


of the power, than the iſſue of the firſt, or any ſtranger, Mz. 


Holford might have appointed her eſtate, as againſt the huſband 
and his heirs, to whomſoever ſhe thought fit, the articles bein 


made for valuable conſideration, as againſt the huſband, and thoſs 


claiming under him: But as between her own heir at law, the 
ſon of her firſt marriage, and the daughters, who were the iſh; 
of the ſecond marriage, it was a queſtion merely between volun. 
teers ; and conſequently ſuch ifſue could claim no aid in equity 
to ſupply a defect in the capacity of the teſtatrix, as a married 
woman, to make her will, when ſuch will muſt take effect as a 
appointment in execution of the power, or not at all; and the 


power in this caſe, remained only in covenant between her and 


her huſband, without depending upon any eſtate veſted in other 


perſons, out of which it could take effect. 


And as to the queſtion of croſs remainders, it would be pro- 
per to conſider the preciſe words of the will: Theſe words 
were, © To the uſe of all and every the daughter and daughter 
of the body of the ſaid Peter Holford, on the body of me the 
* ſaid Conſtantia Holford to be begotten, and to the heirs of thei 
* body and bodies, lawfully iſſuing ; ſuch daughters, if mom 
* than one, to take as tenants in common, and not as joint te- 
e nants; and for default of ſuch iſſue, to the uſe of the right 
* heirs of me the ſaid Conſtantia Holford for ever.” The intent 
of the will was expreſs, that the daughters ſhould take ſeverally, 
and not jointly, z. e. that they ſhould take diſtin& moieties 8 
tenants in common, and not that upon the death and failure dt 
the iſſue of one, her moiety ſhould ſurvive to the other, by Wi 
of croſs remainders, for ſuch iſſue muſt be conſtrued the iſſue of 
ſuch tenants in common reſpectively ; and therefore the ſuryiv- 
ing ſiſter could not take any eſtate upon the death of the deceaſed 
ſiſter : So that either the heir of the body of the ſurviving ſiſter 
muſt take by purchaſe in her lifetime, if that could be in law; 
or the remainder to the heirs of the teſtatrix muſt take eff: 
But the words heirs of the body in the will, were words of lim. 
tation and not of purchaſe ; and therefore, upon the death of Con- 


ftantia, the remainder in fee of her moiety veſted in the i 


pellant, 


On 
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On the part of the reſpondents Lord Cadogan and Sir Henry 
Enplefield, it was argued, that the words additional and more, do 
not ſignify zacreaſe, in the ſenſe contended for by the appellant ; 
tr there were two things, or two yearly ſums given, one of 
200 J. per ann. by the will, an additional one of 100 J. per ann. 
by the codicil, but neither of theſe were increaſed, they were 
two diſtinct yearly ſums. It is true, the benefit intended by the 
will for the legatee is increaſed by the codicil, and the teſtator's 
bounty or good will towards . him, may be ſaid alſo to be in- 
creaſed ; but the gifts were ſeveral and diſtinct. That although 
it was poſſible the teſtator might intend the 100 J. per ann. given 
by the codicil, ſhould come out of the ſame fund as the 200 J. per 
ann. given by the will, yet Courts will not upon poſſibilities, 
nor even upon probabilities, make acts of this ſolemn nature 
abſolutely void. But on the other hand, nothing was more clear, 
than that the teſtator might poſſibly intend that the additional 
ſum of 100 J. per ann. ſhould come out of the perſonal eſtate, 
becauſe he had not any where in his codicil ſaid expreſſly to the 
contrary ; vis. that it ſhould come out of the real eſtate. He 
had not uſed one expreſſion, from whence it might by neceſſary 
implication be collected, that he meant it to come only out of the 
real eſtate, excluſive of the perſonal eſtate ; for in caſe that was 
neceſſarily the meaning of the words, theſe words could not poſ- 
libly ſtand with the very oppoſite words, payable out of my per- 
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out of my perſonal eſtate, were inſerted, no body could contend 
that the whole was not good ſenſe, or ſay that it was unnatural, 
irrational, unintelligible, or inconſiſtent. A teſtator who has by 
his will given his friend a life annuity of 200 J. per ann. iſſuing 
out of his real eſtate, may certainly, without inconſiſtency or ab- 
ſurdity, make a codicil, and thereby give that friend another an- 
nuity of 100 J. per ann. to be iſſuing out of his perſonal eſtate. 
A teſtator when he makes his codicil, may juſtly think his per- 
ſonal eſtate likely to be larger than he judged it to be when he 
made his will; events 1 increaſe a perſonal eſtate; and 
this teſtator had before his death actually contracted for the ſale 
of a great part of his real eſtate, he had veſted more in truſtees 
upon truſt to fell, and had he lived longer, might have ſeen more 
of his real eſtate ſold than would have paid all his debts. It was 
therefore on conjecture only, and not on neceſſity, that the ap- 
pellant would ground a concluſion, that the teſtator meant the 
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ſenal eflate, if actually inſerted; and yet if theſe words, payable 
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A annuity of 100 J. per ann. to come out of his real eſtate; and 


ſuch concluſion was the more extraordinary, when drawn by thoſe 


who inſiſted, that this was the true conſtruction of an inſtrument, 


which they admit cannot poſſibly affect any thing but the per. 
ſonal eſtate. This concluſion, ſo grounded, was totally to fruſ. 
trate an intention of the teſtator, clearly and moſt indubitably 
expreſſed ; and the legatee muſt be deprived of an additional le. 
gacy, and have no more than the teſtator firſt intended him, 


only becauſe the teſtator had expreſſly declared his intention, that 


he ſhould have 100 J. a year more. That although Courts, in 
expounding ſentences and expreſſions which are really doubt. 
ful, often ground themſelves on little hints, and ſometimes on 
conjectures and trivial circumſtances, fetched from and drawn 
out of different parts of the inſtrument which is to be by them 
expounded ; yet that muſt always be where there is no obvious 
expreſſion to indicate, what is, or may be the intention of the 


party: The true maxim is, that no conſtruction of an intent 


ſhall be-received againſt expreſs words; and as here was a will 


atteſted by two witneſſes only, it was virtually a declaration, 
that all the bequeſts therein contained ſhould affect the perſonal 


eſtate only ; and if ſo, that expoſition ought to be taken, which 


ſupports the natural intention of the teſtator. 


But it was objected, that by the codicil this annuity was made 


payable to the legatee, as mentioned in my vill; and that this ex- 


preſſion neceſſarily implied, that the fund for the 100 J. under 


the codicil, was to be the ſame as for the 200 J. under the will; 
2. e. both were to iſſue out of the real eſtate. 


To this it was anſwered, that ſuch implication was not only 
unneceſſary, but altogether groundleſs ; becauſe all Courts have 
made a wide diſtinction between expreſſions in wills, which form 
part of the eſſence, or ſubſtance of the legacy itſelf, and exprel- 
ſions which only annex accidental circumſtances to a legacy. 


The word payad/e, has been always deemed of the latter clals, 
and can therefore by no ſubtilty, any more than by the ordinary 


conſtruction of ſpeech, be applied to the fund, which is of the 
eſſence of the legacy. The words payable to him as mentioned il 
my will, meant no more than to ſay, as to the time, the mode, 
the place of payment, and whether in town or in the count!) 


whether quarterly or half yearly, &c. the ſame ſhould be 4 
| | gulate 
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gulated by what had been provided in reſpect of theſe circum- 
vſervable, that there was a circumſtance required by the will 
oncerning the payment of the annuity deviſed by it, very mate- 
al, and which circumſtance, by the words relied on by the ap- 
ellant, was faſtened upon the annuity of 100 J. per ann. for the 
rt payment of the annuity of 200 J. per ann. was not to be made, 
l on ſuch quarterly feaſt day as ſhould next happen after the teſta- 
rs death and failure of iſſue male. If the teſtator had left a ſon, 
either of the annuities would therefore have been payable while 
hat ſon lived, or had iſſue ; the teſtator manifeſtly ſhewed this to 
e the ſenſe in which he uſed the word payable, by a clauſe in 
he will itſelf, referring to the ſame annuity given to Sir Henry 
Enclefield ; and what ſubſtantial reaſon could be given, why the 
ator ſhould uſe the word payable for different purpoſes in the 
odicil, than he had expreſſly done in his will ? 


But even if the words relied on by the appellant ſhould be 
emed neceſſarily to imply, that the teſtator meant to charge 
is real eſtate only; yet it was conceived, that this codicilary 
riting would amount to a good farther charge on the real eſtate, 
an appointment under the ſettlement of O#ober 1748. By 
hat ſettlement, a power was reſerved to Mr. Carrington the teſ- 


730, by any writing under his hand and ſeal, ſigned and ſealed 
the preſence of two or more credible witneſſes, to revoke, make 
vd, alter or change all or any of the uſes therein before limited 
dor for the benefit or advantage of the firſt and other ſon 
d ſons of his body on the body or bodies of any woman 


ale of the ſaid Mary Englefield ; and alſo to revoke all other 
: ule and uſes therein before limited of the premiſes, ſubſe- 
vent in point of limitation to the uſe limited of the term of 
bo years; and by the ſame, or any other writing or writings 
der his hand and ſeal, atteſted in the preſence of two or more 
*nees, to declare, limit or appoint any new uſe or uſes of the 
d premiſes, The will expreſsly recited this ſettlement, and 


purſuance of his ſaid power, and all other powers and authorities 
aoling bim in that behalf, he revoked the lite eſtate created by 
+ (ettlement in his uncle Charles Smith, and all eſtates and 


ules 


ſlances by the will, as to the 200 J. thereby given. And it was 


ator, by way of reference to the former ſettlement of February. 


women whom he ſhould happen to marry after the de- 


© power contained in it; and then the teſtator declared, that 


age — — 
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in, not by the will, but by the deed; as the deviſee of a cop. 


Caſes in Parliament. 


uſes ſubſequent thereto; and he thereby made a new ſettlemegt 
of his eſtates, and charged the ſame with ſeveral annual and other 


payments; and particularly, a yearly rent charge of 200 J. to hi 


brother-in-law Sir Henry Englefield, for his life, Payable half 
yearly, at Lady-day and Michaelmas ; the firit payment to jy 
made on ſach of the ſaid feaſts, as ſhould next happen after his 
deceaſe without iſſue male. It is well known, that writings of 
this kind, though teſtamentary in their nature, do not take thei 
effect, eſſence or validity from the ſtatute of wills, but from th, 
ſettlement or deed of uſes, which created the power ; and though 
they ſpeak the language of wills, and ſeem to contain devil 
and bequeſts, yet they are in truth appointments of uſes or truſi 
according to the operation of the original deed reſerving the 
power; which power is ſometimes referved over the legal, a 
ſometimes over the equitable eſtate. The inſtrument called Mr, 
Carrington's will, appeared to have had three witneſſes, but the 
power, in its original creation, required no more than two, an 
it was a work of ſupererogation, to call in or make uſe of a thi 
witneſs to ſuch a will; but in adding a third witneſs, Mr, 
Carrington did not vary the nature of the act it was (lill a 
appointment to uſes, deriving all its efficacy from the poet 
contained in the original deed of ſettlement, to which, it was 1 
kind of appendix or ſupplement, and into which, in point d 
conſtruction, it was to be in a manner ingrafted : 80 that thi 
writing, though called a will, derived no force or efficaq 
from the ſtatute of 32 Hen. VIII. enabling perſons having land 
to deviſe; but fetched all its validity from the original ſettle 
ment, operating by way of uſe, as inſtruments of a like kind 
did before the ſtatute of wills was made. And therefore whel 
any perſons claim under theſe appointments, they are ſaid tot 


hold is in, not by the deviſe, but the ſurrender to the uſe d 
the will; which laſt inſtrument in this caſe requires thereſot 
no witneſs at all. For it is a rule, that when an act imports l 
itſelf a neceſſity to work by way of appointment under a pow 
that rather than the a& ſhall be deemed void or invalid, tl 
benignity of the law is ſuch, that though it refers not by ®l 
expreſs reference to the power, yet it ſhall be conſtrued to be- 
its force and operation from that power, and thall thereby be 
made good; and this to prevent deliberate and folemn ads iro 
being ineffectual, In the preſent caſe, the codicil mult 4 
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good charge upon the perſonal eſtate, unleſs the appellant could 
make out, that the words neceſſarily imply a charge on the real 
eftate; but if this ſhould be ſo, there was then an equal ne- 
ceſſity that this codicilary writing ſhould be conſtrued as an 
ulterior appointment, by torce of the power in the ſettlement ; 
the will was the firſt appointment, that will expreſsly referred 
to the power, and was an appointment in purſuance and in 
exerciſe of it; the codicil expreſsly referred to the will, and 
was to be tacked to it, and coupled with it by conſtruction ; 
it was like a poſtſcript to a letter, or an appendix to a book, and 
was no more than ingrafting on the ſame ſtock that the will 
had done; if it could not operate as a real deviſe, there was a 
neceſſity that it ſhould operate, as the will itſelf was declared 
by the teſtator in expreſs words to operate, by force. of the 
power ; which, it was remarkable, did not confine the appoint- 
ment of new uſes to a ſingle inſtrument, but expreſsly men- 
tioned Writing or Writings ; foreſeeing, that though the revoca- 
tion muſt be by one inſtrument, the new uſes might be well 
created by two or more, 


On the part of the reſpondents Mr. Holford and his daughter 
it was ſaid, that Mrs. Holford, at the time of executing her 
marriage articles, was a widow. and feme ſole, and entitled, as 
one of the ſiſters and coheirs of Mr. Carrington, to the truſt 
of the reverſion in fee of an undivided moiety of his real eſ- 
tate, ex pectant on the death of her uncle Villiam Smith, and on 
failure-of his firſt and other ſons, and the heirs male of their 
bodies; and as this was a truſt of a veſted reverſion, it was ab- 
ſolutely in the power of Mrs. Holford at that time, by proper 
conveyances, to charge, grant, alienate, incumber, or other- 
viſe affect the ſame as The thought fit. It accordingly appear- 
ed, not only by the tenor and purport, but by the very words 
of the articles, that it was the intent and meaning of all the 
parties, and eſpecially of Mrs. Hofford, that ſuch power over 
the premiſes ſhould, notwithſtanding her intended coverture, be 
prelerved to her in the ſame manner, and as fully and amply 
as if ſhe had continued a feme ſole; not only to ſecure the 


income thereof for her own ſole and ſeparate uſe, excluſive of 


her intended huſband, but in order that the ſame might be from 
time to time applied and diſþo2d of, as ſhe ſhould by any deed 
or deeds executed in her life time, or by her 7% will and 
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into execution, by her ſaid ſiſter's ſettling her moiety of the 
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teſlament duly made and publiſhed in the preſence of three g 
more witneſſes, direct or appoint, notwithſtanding her cover. 
ture: The recital or introduction to the articles alſo ſheweg 
that the premiſes in queſtion were one of the principal object 
which Mrs. Holford had in view, at the time of executing the 
articles; for it is therein particularly mentioned, that ſhe ha 
great expeclations à conſiderable acceſſion 'of fortune from ſeyery 
relations; and the ſubſequent words proved, that the great ac. 
ceſſion of fortune ſo expected, was the remainder or reverſion q 
the premiſes, on the death of her uncle William Smith Without 
iſſue male; for in the introduction it was immediately after. 
wards mentioned, that it was agreed that all ſuch real eſtate 
as ſhould during the coverture deſcend upon or come to her, 
or to her intended huſband in her right, by deſcent, or by virty 
of any remainder or rever/ion, ſhould be diſpoſed of by her in 
manner before mentioned. When by the death of her uncle 
Willam Smith without iſſue, which happened on the 14th of 
April 1758, Mrs. Holford became entitled in poſſeſſion to her 
ſaid undivided moiety, ſhe as ſoon as conveniently could be xf. 
terwards, by her will or deed of appointment, dated the 14th 
of May following, made in purſuance of and according to her 
marriage articles, and the power.thereby reſerved to her, appoint- 
ed and deviſed the ſame for the benefit of the reſpondent Peter 
Holford, and his iſſue by her: Which deviſe and appointment 
being ſo made according to the form preſcribed by the articles, 
did therefore, together with the articles, abſolutely and el. 
fectually, according to the eſtabliſhed rules of equity, bind and 
affect the truſt of the ſaid reverſion; and carry the undivided 
moiety to ſuch perſons, and for ſuch eſtates, and upon and ſub- 
ject to ſuch uſes and purpoſes, as were expreſſed in her ſaid wil 
or deed of appointment. That Mrs. Holford ſeemed to hart 
made this diſpoſition with great prudence and judgment; {ht 
knew that the appellant her ſon by her firſt huſband, was, cr 
would ſoon be in poſſeſſion of his father's eſtate, which was! 
very conſiderable one; that it would be increaſed upon her death, 
by the falling in of her jointure, and by the deſcent of bet 
copyhold eſtate, which ſhe was entitled to in her own right; 
and ſhe well knew the intentions and bounty of her fiſter in 
favour of the appellant, and which were ſoon afterwards carried 


- tn oo 


— 


fs — — m̃²RN— „ „ 825 was —— — — w_w | OR. — — 


Carrington eſtate upon him and the heirs of his body; {he £0 
e | that 
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wat Mr. Holford her then huſband had but a very ſmall eſtate = 4 
greatly incumbered, and that her children by him would be 
totally unprovided for, unleſs, by executing the power reſerved 

to ber by her marriage articles, ſhe ſhould diſpoſe of her ſaid 
andivided moiety for their benefit. And conſidering all theſe 
eircumſtances, it was natural and reaſonable that ſhe ſhould ſo 

diſpoſe thereof; and eſpecially as it came to her in her own right 

from her own brother, and not from the appellant's family, 

who never had any intereſt therein, or title thereto. From 

hence, and from the words of her will, it was evident, that with 

reſpect to the ſaid moiety, Mrs. Hoſſord's intention was to diſ- 

poſe of it wholly and entirely for the benefit of her ſaid huſband, 

and her children by him; and that no part thereof ſhould revert 

to her right heirs, till after her huſband's death, and a total 

failure of iſſue of that marriage. And this concluſion was further 
ſupported, by that part of her will which made a proviſion for 

younger children; whereby, after directing that 3000 J. ſhould 

be raiſed and paid to each of ſuch younger children, ſhe expreſs- 

I directed, that in caſe any of them ſhould die before age or 
marriage, the portion of ſuch child ſhould ſurvive to the other; 

and alſo by the deviſe of her ſaid moiety, in caſe of no iſſue male, 

toher daughter or daughters; whereby it was clear, that if there 

hould be only one daughter, ſhe was to have the whole moiety. 


It was nevertheleſs objected, that Mrs. Holford had not, by 
ſirtue of the articles, any power to affect or charge her ſaid 
ety, becauſe it was not, previous to her marriage, conveyed by 
ber and actually veſted in truſtees, to ſuch uſes as ſhe ſhould by 
iced or will appoint ; and becauſe ſhe did not by the articles, 
iter into any. covenant whatever, nor, after her marriage with 


bir. Holford, levy any fine. 


But to this it was anſwered, that the legal eſtate of this moiety 
is then outſtanding in Lord Cadegan and Sir Henry Englefield, 
id therefore no formal conveyance 6f it was by any means ne- 
ary, as ſuch conveyance could not affect the legal eſtate, or 
"any legal operation; it could amount only to a direction to 
ord Cadogan and dir Henry Englefield, to become truſtees of the 
"ty, for ſuch perſons, intents and purpoſes, as ſhe ſhould 
! deed cr will appoint; and as Mrs. Holford's intereſt was only 
table, the general agreement and intention of the parties, 


* 


clearly 
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troduced the words it referred to, vis. heirs of their body and budtti 


therefore ſeemed no leſs apparent, that Mrs. Holford intendeh 
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clearly and indubitably expreſſed in the articles, were equally az 
ſtrong and binding as an equitable conveyance; and did in ef. 
fect amount to a direction to Lord Cadogan and Sir Henry En. 
glefield and their heirs, to ſtand ſeiſed of the reverſion, in try, 
and for the benefit of ſuch perſon and perſons as ſhe ſhould ap- 
point; and in the mean time for her ſeparate uſe, excluſive of 
her intended huſband : And eſpecially, as he by the articles ac. 
tually covenanted to do all neceſſary acts, to enable his wife to 
make any ſuch diſpoſition or appointment of her reverſion 
ſhe ſhould think fit, either by deed or will ; by which covenant 
he was bound in equity, to do all neceſſary acts for authenticat. 
ing and eſtabliſhing of any deed or will which ſhe ſhould make 


concerning the (ſame. 


But it was further objected, that though the appointment 
ſhould be conſidered as valid and effectual, yet as no croſs re- 
mainders were thereby expreſsly limited of the premiſes between 
Mrs. Holford's two daughters; and as one of them died under 
21, and without iſſue, after the death of her mother, the ap- 
pellant thereupon became entitled to one moiety of the {aid 
moiety, as heir at law of Mrs. Holford. 


In anſwer to this objection it was ſaid, that the words of the 
will or-deed of appointment were, to the uſe of all and every tht 
daughter and daughters, and to the heirs of their body and bodies, ani 
for default of ſuch iſſue, to her right heirs ; the word ſuch, in. 


Let theſe words be inſerted, and the contingency upon which 
the reverſion was to take effect, would ſtand thus, in default i 
heirs of their body and bodies; i. e. in default of the iſſue of on 
if only one daughter, and of tuo if there ſhould be two daugh- 
ters, or, in other words, if there ſhould be no iſſue of their d 
either of their bodies. Beſides, the limitation was to daught 
or daughters, whole if to one only, and by direct inferenG 
whole to one only ſurviving daughter. It was obſervable all, 
that Mrs. Holford omitted the word reſpective, ſhe did not la 
the heirs of their reſpective bodies, which ſhe certainly woul 
have done had ſhe intended to deprive a ſurviving daughter 
the ſhare of her ſiſter dying without iſſue and unmarried: 


that 
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than that the words of her will did neceſſarily limit -croſs re- ney 
mainders between her two daughters, 4 7. 


After hearing counſel on this appeal, it was oRDERED and Drcrer 
ADJUDGED, that the ſame ſhould be diſmiſſed ; and the decree * 


: ur. vol. 31. 
therein complained of, affirmed. | p. 445+ 
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Sir Thomas Harriſon Knight, | - Gab +6: 
Chamberlain of the City of as | 
London, | 


+1n Error. 


- Defendant j 


Allen Evans, Eſq; 


4th February, 1767. 


N February 1754, the plaintiff in error levied a plaint in the 
L ſheriff's court of the city of London, againſt the defendant, 

in a plea of debt for 600. And by his declaration ſtated, that 
be city of London is, and hath been from time whereof the me- 
' WT nory of man is not to the contrary, an ancient city and county of 
elf, and the county of Mzddle/ex an ancient county. That 
„bc citizens of the ſaid city, for all the time aforeſaid, have been 


body corporate and politic, and at the time of making the act 
ad ordinance aftermentioned, were and are incorporated, by 
ee ename of the mayor and commonalty and citizens of the 


"ity of London. That the Sheriffalty of the ſaid city of London, 


„nd the Sheriffalty of the ſaid county of Middleſex, for all the 
ine aforeſaid, have been and are ancient offices. That within 
be (aid city of London there now are, and from time whereof the 
cc. 


nemory of man is not to the contrary there hath been, and have 
deen uſed and accuſtomed to be, and ſtill of right ought to be, 
vo Sheriffs of the ſaid city of London annually elected choſen and 
o ppointed, which ſaid two Sheriffs of the ſaid city of London joint- 
are and conſtitute, and long before the making the act or 
rdinance aftermentioned, namely for the ſpace of three hundred 
eats and more before the making thereof, were and conſtituted, 
nd ſtill of right ought to be and conſtitute, one Sheriff of the 
Vol. VI. | 2 & ſaid 
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bs London, as the ſaid office of Sheriff of the ſaid county of Mig. 


Lord Mayor for the time being, of nominating annually, in the 


not exceeding the number of nine, who ſhould be put in nomi- 


charged from ſuch nomination, unleſs he ſhould afterwards take 
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ſaid county of Middleſex, and the faid Sheriffs of the ſaid City of 
London for the time being, during all the time laſt aforetaid, 
and hitherto of right have exerciſed, and till of right oupht to 
exerciſe, as well the ſaid office of Sheriffs of the ſaid City of 


dleſex. 


The declaration further ſtated an act of Common Council 
of the ſaid city of London, made the 7th of April, 21 Geo, I], 
appointing the particular mode and form of the annual election 
of the ſaid Sheriffs, and the time of aſſuming and holding the 
ſaid office; by which act, inter alia, a power is veſted in the 


manner therein mentioned, one or more fit and able perſons, 


nation to the Liverymen of London at every election, until they 
ſhould have been elected, or diſcharged from ſuch nomination 2 
thereby directed; with a proviſion that any perſon ſo nominated, 
ſhould, upon paying 400/. and twenty marks in the manner and 
fot the uſes in the act mentioned, be for ever exempted and di- 


upon himſelf the office of an Alderman of the ſaid city. And 
it is by the ſaid act of Common Council further provided, that 
every perſon who ſhould be elected to the ſaid offices of Sheriff. 
alty upon the general election day, or at any other time, be- 
tween the ſaid general election day, and the 14th day of Septen- 
ber in the ſame year, when there ſhould be no actual vacancy it 
the ſaid offices, ſhould perſonally appear before the Court d 
Lord Mayor and Aldermen, in the inner chamber of the Guild 
hall of the city of London, at the firſt Court there to be holder 
next after notice of his election, unleſs ſuch reaſonable excuſ 
ſhould then and there be offered on his behalf, as the ſaid Covi 
ſhould allow; and in caſe of ſuch excuſe allowed, then at ſud 
other ſubſequent Court or Courts, as the ſaid Court ſhould - 
point; and ſhould then and there become bound to the Cham 
berlain of the ſaid city for the time being, his executors and 
miniſtrators, by his bond or obligation, in the penal ſum df 
1000/, with condition thereunder written or thereupon in- 
dorſed, that if he ſhould perſonally appear on the vigil of Sail 
Michael the Archangel then next following, between the hou 


of twelve of the clock at noon, and three of the clock in 1 
| afternool, 
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fternoon, in the public aſſembly of the ſaid Guildhall, in the 


place where the Court of Huſtings was uſually holden, and then 
and there in the preſence of the Lord Mayor of the ſaid city for 


the time being, and two Aldermen of the ſaid city for the time 


being, or in caſe of the abſence of the ſaid Lord Mayor, then in 
the preſence of four of the Aldermen of the ſaid city for the time 
being, take the oath of office there uſually taken by the Sheriffs 
of the ſaid city and county of Midaleſex, then the ſaid bond or 
obligation ſhould be void; upon pain that every perſon fo elected, 
who ſhould not appear and become bound as aforeſaid, ſhould, it 
an Alderman of the ſaid city, or a Commoner previouſly nomi- 
nated by the Lord Mayor of the faid city as aforeſaid, forfeit and 
pay to the uſes in the ſaid act of Common Council mentioned, 
the ſum of 600 J. or if he ſhould not be then an Alderman of the 
lid city, or a Commoner ſo previouſly nominated by the Lord 
Mayor of the ſaid city, the ſum of 400 J. and that all penalties 
and ſums of money to be forfeited by virtue of the ſaid act, 
ſhould be recovered by action of debt in one of the Courts of 


Record of the King's Majeſty, his heirs and ſucceſſors, within | 


the ſaid city. 


The declaration then charged, that the defendant in error had 
been duly nominated on the zoth day of April, 1751, by Francis 
Cockayne, Eſq; then Lord Mayor, in purſuance of the power 
contained in the ſaid act of Common Council for that purpoſe, 
43 2 fit and able perſon to be in nomination for the ſaid offices of 
dteriffalty, and had not paid the 400. according to the pro- 
vion of the ſaid at of Common Council: That he was on 
the 23d day of July 1754 duly elected, according to the regula- 
tion of the ſaid act of Common Council, to the ſaid offices, and 
on the 24th of the ſame July had notice given him of his elec- 
tion: That on the zoth day of the ſame July, being the next 
Court of the Lord Mayor and Aldermen of the ſaid city after the 
laid election, the ſaid Allen Evans appeared and declared his refuſal, 


and abſolutely refuſed to take upon himſelf the ſaid office of one 
of the Sheriffs of the ſaid city, and to be one of the perſons to 


be and ſerve in the ſaid office of Sheriff of Middleſex ; and no 


ther reaſonable excuſe was offered by, or on the behalf of the 


laid Allen Evans, or allowed of by the ſaid Court; and the faid 
Alen Evans alſo refuſed to give bond, or otherwiſe comply with 
te proviſions of the act of Common Council above recited, where- 

by 


| 
| 
| 
; 
| 
J 


by he had forfeited the ſaid ſum of 600/. and an action had aceryey 


jn the ſaid act mentioned, that ſhould not have, within one 
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to the plaintiff for the ſame, for which he had brovght his ſuit, 


To this declaration, the defendant pleaded an act of parliament, 
made at the ſecond meeting in the Parliament of King Charles ll. 
begun at Weſtminſter the 6th of May 1661, and there continued 
until the 2oth of December, and from that day adjourned to the 
7th of January, then next enſuing, intitled, an act for the wy} 
governing and regulating of corporations, by which it is (amongſt 
other things) enacted, ** That from and after the expiration of 
«© a certain commiſſion, in and by the ſaid act made and men. 
« tioned, no perſon or perſons ſhould for ever thereafter be 
„ placed, elected, or choſen in or to any of the offices or places 


«« year next before ſuch election or choice, taken the Sacrament 
« of the Lord's Supper according to the rites of the church d 
„England; and that every perſon and perfons ſo placed, eleted, 
„ or choſen, ſhould likewiſe take the oaths therein before men- 
<< tioned, and ſubſcribe the therein mentioned declaration, at the 
% ſame time when the oaths for the due execution of the {aid 
„ places and offices reſpeCtively ſhould be adminiſtered ; and in 
default thereof, every ſuch placing, election, and choice wi 
s and is, by the ſaid act, enacted and declared to be void.” The 
defendant pleaded alſo an act of parliament, of King William and 
Queen Mary, begun at Weſtminſter the iſt day of February, in 
the 1ſt year of their reign, intitled, an a& for exempting ther 
Majeſties Proteſtant ſubjects, diſſenting from the church of Eng- 
land, from the penalties of certain laws : By which it is enactel, 
That neither the ftatute made in the three and twentieth year 
de of the reign of the late Queen Elizabeth, intitled an aff t 
ee retain the Queen's Majeſty's ſubjects in their due obedience ; not 
the ſtatute made in the twenty ninth year of the ſaid Queen 
« Elizabeth, intitled, an adt for the more ſpeedy and due executi 
„ certain branches of the ſlatute made in the three and txoentith 
, year of the ſaid Queen's Majeſty's reign, namely the aforeſud 
ee act; nor that branch or clauſe of a ſtatute, made in the fit 
year of the reign of the ſaid Queen Elizabeth, intitled, an a 
e for the uniformity of Common Prayer and ſervice in the cburch 
« and adminiſtration of the Sacraments, whereby all perſons hal- 
e ing no lawful or reaſonable excuſe to be abſent, were required 


«<< to.reſort to their pariſh churches or chapels, or ſome uſus 
| 46 plac 


Cales"'in parltament. 


« place where the Common Prayer ſhould be uſed, upon pain 
« of puniſhment by the cenſures of the church, and alſo upon 
« pain that every perſon ſo offending, ſhould forfeit for every 
« ſuch offence twelve pence; nor the ſtatute made in the third 
« year of the late King James I. intitled, an act for the better 
« Jiſovering and repreſſing Popiſb recuſants ; nor that other 
« ſlatute made in the ſame year, intitled, an act to prevent and 
« avoid dangers which may grow from Popiſb recuſants ;. nor any 
« other law or ſtatute of the realm of England, made, againſt 
« Papiſts, or Popiſh recuſants (except the ſtatute made. in the 
« 25th year of King Charles II. intitled, an. att fer the, more 
«- effettual preſerving the King's perſon and government, by diſ- 
« abling Papiſts from ſitting in either Houſe of Parliament }, ſhould 
be conſtrued to extend to any perſon or perſons. diſſenting 
« from the church of England, that ſhould take the oaths men- 
« tioned in a ſtatute, made'in thethen preſent Parliament of, the 
« ſaid King William and Queen Mary, intitled, an act for removing 
* and preventing all queſitons and diſputes concerning the aſſembling 
« and ſitting of that preſent Parliament, and ſhould make and ſub- 
* ſcribe the declaration mentioned. in a ſtatute made, in the 
* thirtieth year of King Charles II. to prevent Papiſis from fitting 
in either” Houſe of Parliament; Which oaths and declaration 
* laſt above mentioned, the Juſtices of the Peace, at the general 
* ſeſſions of the peace, to be held for the county or place where 
' ſuch perſon ſhould live, were by the ſame act, intitled, an 
' aft for exempting their Majeſties Proteſtant ſubjects diſſenting 
' from the Church of England from the penalties of certain laws, 
' required to tender and adminiſter to ſuch perſons as ſhould offer 
themſelves to take, make, and ſubſcribe the lame, and thereof 


ſt mentioned act, That all and every perſon and perſons that 
' ſhould as aforeſaid take the ſaid laſt mentioned oaths, and 
make and ſubſcribe the laſt mentioned declaration, ſhould not 
be liable to any pains, penalties or forfeitures, mentioned in 
an act made in the 3 5th year of the late Queen Elizabeth, in- 


aobedience; nor in an act made in the 22d year of King 
' Charles II. intitled, an act to prevent and fuppreſs ſeditious con- 
" venticles ; nor ſhould any of the perſons be proſecuted i inany 
Eccleſiaſtical Court, for or by reaſon of their non- conform - 


ing to the church of England. * 


to keep a regiſter.” And it was further enacted, by the ſaid 


' titled an att to retain the Queen's Majeſty s ſubjefts in their due 
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ſaid city of London; ſaid, that by a certain act of parliamell 


« within this kingdom, and all and every perſon and perſon 
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The defendant then pleaded in ſubſtance as follows: That 
the office of Sheriffs of London, is an office to which the proii. 
ſion of the aforeſaid act of King Charles II. commonly called the 
corporation act, extends; and that he is, and was at the time of 
the pretended election of him to the ſaid office, a Proteſtant Dil. 
ſenter, qualified agreeable to the terms of the act of King Millan 
and Queen Mary above recited ; and that he had not, within one 
year next before the ſaid pretended election, taken the Sacramen 
of the Lord's Supper, according to the rites of the church d 
England, nor had ever, or could he in conſcience take the ſame 
and that he was not bound by law to take the ſame ; of which 
the Liverymen of the ſaid city of London had due notice, at and 
before the time of the ſaid pretended election; and that by re. 
ſon of the premiſes, and by force of the ſaid act of parliament 
intitled, an act for the well governing and regulating of corpurs- 
tions, the ſaid Liverymen were prohibited from electing him ty 
the ſaid office, and the ſaid defendant was diſabled and utter 
incapable of being elected to be one of the Sheriffs of the aid 
city of London, and thereby the ſaid ſuppoſed election of hin 
the ſaid defendant was void. 


The defendant alſo pleaded ſeven other pleas, which were the 
ſame as the firſt, and in the very words thereof, except in the 
averment relating to the office of Sheriff, deſcribing it in different 
words, as an office relating to the government of the city d 


London. 


The plaintiff by his replication to the defendant's firſt ple, 
proteſting that the two Sheriffs of the ſaid city of London for tis 
time being, as being Sheriffs of the ſaid city, are not, nor wer 
at any time whatſoever, perſons bearing an office, place, truk 
or employment relating to or concerning the government of itt 


made in the 5th year of the reign of King George I. intitled, 4 
att for quieting and eſtabliſhing corporations, it was enacted, * Thit 
all and every the member and members of any corporati 


«« then in actual poſſeſſion of any office, that were required, Y 
* the therein recited act of the 13th of King Charles Il. intitle 
«© an aft for the well governing and regulating of cor porations, 1 


«< the plea of the ſaid defendant above mentioned, to take 1 
4 Sacram® 
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church of England, within one year next before his election 
« or choice into ſuch office, ſhould be and were thereby con- 
« firmed in their ſeveral and reſpective offices and places, not- 
« withſtanding their omiſſion to take the Sacrament of the Lord's 
« Supper as aforeſaid ; and ſhould be indemnified freed and diſ- 
« charged of and from all incapacities, diſabilities, forfeitures 
« and penalties, ariſing from ſuch omiſſion ; and that none of 
« their acts, nor the acts not then avoided of any who had been 
members of any corporation, or in actual poſſeſſion of ſuch 
« offices, ſhould be queſtioned or avoided for or by reaſon of 
« ſuch omiſſion; but that all ſuch acts ſhould be, and were 
« thereby declared and enacted to be as good and effectual, as if all 
« andevery ſuch perſon and perſons had taken the Sacrament of 
the Lord's Supper in manner as aforeſaid ; nor ſhould any per- 
« ſon or perſons, who ſhould be thereafter placed, elected or 
« choſen, in or to any the offices aforeſaid, be removed by the 
corporation, or otherwiſe proſecuted for or by teaſon of ſuch 
4 omifſion ; nor ſhould any incapacity, diſability, forfeiture or 
penalty, be incurred for or by reaſon of the ſame, unleſs ſuch 
«* perſon ſhould be removed, or ſuch proſecution be commenced 
within ſix months after ſuch perſon's being placed or elected 
© into his reſpective office as aforeſaid.” 


The plaintiff filed the ſame replication to all the other pleas. 
To which the defendent demurred generally. And the plaintiff 
baring joined in demurrer, judgment was, on the 21ſt of April 
1757, given in the Sheriff's Court, over-ruling the defendant's 
plea, and that the plaintiff ſhould recover againſt the defend- 


mages and coſts, 


In Hilary Term 1758, the defendant brought his writ of er- 
tor returnable in the Court of Huſtings in the city of London, 
nd having removed the record, the defendant aſſigned the gene- 
al errors, and the plaintiff rejoined, that there was no error 


judgment, and adjudged the plaintiff 95 J. 3s, for his damages 
and colts, : 


The 


and after ſeveral arguments, the Court of Huſtings affirmed the 
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« gacrament of the Lord's Supper, according to the rites of the ——- 


1767. 
— — 


ant his debt aforeſaid, and alſo 1744. 10s. 7 d. for his da- 


— — — . — — —— ũ — — 


C. Yorke. 
F. Norton. 


charter of King Jobn, to ſhew the Court what right the Cin 
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The defendapt. conceiving himſelf eto be aggrieved by this a. 
an of the judgment, obtained a ſpeoialebmmiſſion of kr. 
rors, directed to Sir John WVilles, Knt.- then Chief Juſtice of th 
Bench; Sir Thomas Parker, Knt. Chief Baron of the Exchequer 
Sir Michael Fofter, Knt. the Honourable Henry Bathurſt, Eſq; an 
Sir Eardly Wilmot, Knt. Juſtices, or any tw&of them, to inf ped 
the ſaid judgment, and affirmance thereof, at the Guildhall f the 
city of London, and if there ſhould be any error therein, td chr. 
rect the ſame; and having brought the record before the fit 
Juſtices, the defendant aſſigned the pps and the Plain, 
tiff rejoined that there was no error therein. © (2! 


A *Y 3 Nhe 
; After three folemn arguments, the fad ſeveral judgments of 
the Sheriff's Court, and the Court of Huſtings, were on the 50 
of July, 1762, reverſed by the unanimous opinion of all the (lil 
Judges then ſurviving ; namely, the Lord Chief Baron Parte, 
Mr. Juſtice. Fofter, Mr. Juſtice Bathunſt, and Mr. Juſtice il 
mot, the Lord Chief Juſtice e mne mn rad, 
bs the en arguments of this aue an Meese was taken 
_ the form of the declaration: becauſe it had not ſet forth the 


had to elect their Sheriffs; but this objectiom was over ruled in 
the Sheriff's Court, and in the Court of Huſtings, and no opi- 
nion was given thereon by the Judges in delivering their judg- 
ment at Guildhall, which oy 2 upon — merits only. 
Jo | % 030 186432h te Lane 3 

But to reverſe, this vage given, a” writ of error w 
brought in Parliament; and on the plaintiff's behalf it was ar 
gued, that the city of London, and every corporation, bas 
right to the ſervice of all their members, in corporation offices 
or to a pecuniary, or ſome other compenſation in lieu thereof; 
which in the preſent caſe has been provided for, by a ſucceſſion 
of acts of Common Council, giving an exemption to any perſon 
' nominated to the office, on payment of a reaſohable fine: And 
it would be a great hardſhip, that the private feruples of any o 
the members, ſhould throw the whole burthen of tlie corporation 
offices upon the reſt of them; eſpecially, when every member up- 
on his admiſſion aſſents to this bye-law, amongſt othets, a as the 
terms of his being entitled to many lucrative advantages, which 
he acquires by his admifſion into the freedom of the city ol 


Lond; 
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London; and at the very time of ſuch admiſſion muſt know, 
though the corporation cannot, his inward ſcruples againſt qua- 
lifying himſelf for theſe offices. That it was not the intent of 
the corporation, or toleration acts, to abridge this right of the 
city of London, and other corporations, over their own members, 
in ſupport of their franchiſes ; or to deprive them of the reme- 
dies provided by their bye-laws, for enforcing their ſaid rights, 
by pecuniary fines and penalties ſtipulated amongſt themſelves ; 
which are not properly to be conſidered as puniſhments, but in 
the nature of damages to the corporation, in ſatisfaction for the 
loſs of their member's ſervice; and ſo the law conſiders all pe- 
nalties for the inforcement of private rights, even when given by 
at of parliament. That the conſtruction of the corporation act 
contended for by the defendant, that it is abſolutely prohibitory 
upon the electors, not to elect any perſon who ſhall not have re- 
ceived the ſacrament according to the rites of the Church of 
England, within one year before the election; and that ſuch 
election ſhall in all reſpects, and to all purpoſes, be abſolutely 
void; was contrary to former reſolutions of courts of law, and 
particularly in the caſe of the King v. Larwood *, and might 
be attended with dangerous conſequences z as it might open the 
door to others, as well as the conſcientious and ſcrupulous diſ- 
ſenters, to-evade the ſervice of all burthenſome offices, either by 
a wilful and avowed neglect of the ſacramental qualification, or 
in the caſe of diſſenters, by introducing a more conſtant and 
ſtrict non conformity than they have generally profeſſed ; in or- 
der to lay a foundation for proving, whenever. it may become 
neceſſary, the reality and conſcientiouſneſs -of thoſe ſcruples, 
which the defendant alledged in his pleas, as the ground of not 
having it in his power to qualify himſelf for this office. That 
theſe and all other inconveniencies might be removed, and the 
full purpoſe of the corporation act anſwered, by the diſtinction 
eſtabliſhed in the caſe of the King v. Larwood, and the King 
v. Read, and never ſince over-ruled; that no one ſhall excuſe 
himſelf from the obligation of ſerving theſe offices, even in a 
courſe of criminal proceeding, much leſs on a private bye-law 
of a corporation, by his own default, or voluntary omiſſion ; and 


Qualification, ſhall not be conſidered as void, ſo as to excuſe him, 
but as voidable only againſt him, in reſpect of any advantages he 
Night claim under it. And the ſtatute 5 Geo. I. ſet forth in 

SL. VE... I the 


mat in theſe caſes, his election, notwithſtanding his want of 


* 1 Lord 
Raym. 29. 


to 
— 
1767. 


proof, or of being put in iſſue to a jury, nor poſſible to be 


don has to the election of ſheriffs; it was anſwered, that that 


ever neceſſary this might have been thought, if the preſent ac- 
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the plaintiff's replication, which confirms the election of ſycy 
as have been in poſſeſſion fix months, ſhews, that the Legiſlature 
have conſidered theſe elections as voidable only, and not as ab. 
ſolutely void. That though, ſince the toleration act, it might 
not be illegal in a diſſenter, duly qualified, not to have communi. 
cated with the Church of England, yet it was apprehended, it 
could not appear in this cauſe, that it was not a voluntary omiſ. 
ſion in the defendant not to have done ſo ; and it was conceiyed, 
that a voluntary omiſſion can never be an excuſe. from a prior 
obligation, A Proteſtant diſſenter, as ſuch, does not profeſs an 
abſolute non-communion with the Church of England; for the 
moſt conſcientious of them have at times occaſionally conformed, 
not for lucrative employments only, but in devotion and cha. 
rity, And as to the defendant's allegation 'in his pleas, that he 
never had communicated, nor could in conſcience communicate 
with the Church of England; this was a matter not capable of 


known, but to God and his own conſcience. And therefore the 
alledging it, and that the corporation had notice of it at the 
time of the election, was totally immaterial upon theſe plead- 
ings, and not admitted as a fact upon this record; becauſe, by 
the rule of law, nothing is admitted as a fact upon a demurrer, 
but ſuch a fact as is well pleaded, and upon which the other 
party may take an iſſue; which in this caſe the plaintiff could 
not have done. | 


As to the. objection to the declaration, that it had not ſet forth 
the charter of King Jobn, to ſhew what right the city, of Lan- 


charter is only a charter of confirmation, and that the City have 
this right preſcriptively, and by cuſtom, as part of their ancient 
conſtitution : That this right of electing their, ſheriffs is taken 
notice of in public acts of parliament, particularly 11 Ges. 
for regulating elections in the city of London; and that how- 


tion had been brought in the Courts of Weſtminſter Hall, which 

cannot take notice of the cuſtoms and laws of the City, unleſt 

they are particularly pleaded ; yet in the City Courts, the laws 

and cuſtoms, and acts of Common Council of the City, are the 

laws which they muſt proceed by, and which the judges of 

choſe Courts are ſworn to obſerve, and conſequently obliged - 
: _— 
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uke notice of: And the general courſe of precedents in thoſe 


ſorth the act of Common Council only, without alledging what 
right the City has to make bye-laws concerning the ſubject mat- 
ter of the act, or how it ariſes ;. and the Court of Appeal, or on 
writ of error, muſt always judge by the ſame rule, with the 
Court wherein the cauſe is firſt commenced. 


On the other fide it was ſaid, that though the defendant had 
deen always deſirous of having his cauſe determined upon the 
true and real merits of the queſtion between him, as a Prateſtant 
fiſenter, and the City of London; a queſtion in which the whole 
body of Proteſtant diſſenters in this kingdom was greatly con- 
erned, and on the real merits of which it was conceived, that 
the judgment given in the defendant's favour was pronounced ; 
vet it muſt be obſerved, that the plaintiff who brought his ſuit 
as Chamberlain of the city of London, and for the benefit of the 
ity, had not in his declaration ſhewn ſuch a ground, as to war- 
rant the bringing the ſuit. For the action was founded on a 
ſuppoſed right in the city of London, to elect Sheriffs for the 
ity and county of Middleſex, and on a ſuppoſed breach of a bye- 
aw relative to ſuch election; ſuch a right of election was a 
ranchiſe, which could be ſupported only by grant, or preſcrip- 
on, which ſuppoſes a grant, but it was not ſtated in the decla- 
ation, nor did it any where appear on this record, how or by 
hat means the city of Londen derived to themſelves, or indeed 
hat they had veſted in them, any ſuch franchiſe or right of 
lection, which the bye-law was made to regulate. , This was 
onceived to be a defect in the pleadings, which muſt be fatal 
0 the ſuit; and ſuch as would of itſelf be ſufficient to over- 
irow the former judgments, given in favour of the plaintiff by 
e Sheriff's Court and the Court of Huſtings. That the duty 
members of a corporation to ſerve corporate offices, and the 
ght of the corporation to compel them ſo to do, were not in 


enjoy ſuch offices, when they were legally and duly elected 
bereto; but both theſe rights of electing and enjoying, as well 
the duty of ſerving, muſt be ſubject to the controul of the Le- 
lllature ; by which they might be abridged, or extinguiſhed, 
wlified, or reſtrained. Thus the Legiſlature after the reſtora- 


on, intending to provide for what was thought a proper ſuc- 
ceſſion 


Courts, in declarations upon acts of Common Council is, to ſet 


W. de Grey. 
— —ͤ on oo 
E. Willes. 


e general now diſputed, any more than the right of members 
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ceſſion of officers, to be intruſted for the future with power 4,4 
influence in the government of corporations, and to reſtrain and 
. regulate the election of magiſtrates into ſuch offices, by excluding 


perſons who by their general habits and religious principles wer 


deemed unfit to be truſted, and by abſolutely probibiting and gecly. 


ing void the election of any ſuch perſons ; did by the act of z 
Charles II. which was profeſſedly made, according to the title q 
of it, for the well governing and regulating of corporations, fy 
the reaſons therein mentioned, provide and enact, „“ That y 
«« perſon ſhould be elected into any office or place, concerning th 
government of ſuch corporation, who ſhould not, within tweky 
* 0nths next before, have received the Sacrament of the Lord! 
„ Supper, according to the rites of the Church of England. 
And the defendant not having ſo received the Sacrament withiny 
year, was then under a legiſlative diſability of being elected; mi 
the corporation, by the ſame law, was abſolutely prohibited fron 
electing him, and the right of the one to ele, and both th 
right and duty of the othet to enjoy and ſerve the office, was tv 
tally taken away. The pretended election in queſtion was then 
fore a mere nullity, and a tranſgreſſion of the law in the ele 
tors: And it was difficult to conceive, how the corporatia 
could from their own tranſgreſſion of the law, and breach of the 
ſtatute, acquire a right of action, and entitle themſelves to re 
cover a penalty from an innocent perſon. 


But it was objected by the plaintiff, that the diſability zrole 
from the defendant's own default; and that no perſon ſhall b 


allowed to plead his neglect of one os as an excuſe for hi 
not performing another. 


This matter, Waden bent of the toleration act, muſt ni 
be conſidered in the ſame light, as at the time of paſſing the cu 
poration act of Charles II. It was not the defendant's duty to lent 
the office, if it was the intention of the Legiſlature, as it cleatlf 
was, to exclude him as an improper perſon, and as ſuch to fei 
der him incapable, by laying him under an abſolute ſabilij d 
being elected to it, His capacity of being elected, was take 
away and extinguiſhed. The corporation were ex preſſſy proſl 
bited from electing him; he could not therefore be under il 
obligation to ſerve, nor conſequently liable to any penalt) k 


refuſing the office. If by the eccleſiaſtical law, he * 
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have taken the Sacrament according to the rites of the Church 
of England, by that law he might have been puniſhed. If the 
latute meant to puniſh him by an excluſion from all corpora- 
tion offices, ſuch puniſhment ought not to be aggravated by ad- 
ditional penalties. There is an eſſential difference between a 
previous capacity, and a ſubſequent qualification; the latter ſap- 
poles a previous duty. The not having received the Sacrament 
does not, nor did in the view of the Legiſlature, fall under the 
idea of neglect of duty; but was conlidered as an evidence of a 
religious principle, which they thought ought not, in a political 
view, to have any influence in the government of corporations. 
Since the toleration act, it cannot in any ſenſe be conſidered as 4 
duty incumbent on a Proteſtant diſſenter, to receive the Sacra- 
ment according to the rites and ceremonies of the Church of 
England; his ſcruples are, in effect, declared innocent and 
the exerciſe of his religion, according to his ſentiments and per- 
ſuaſion, is under the protection of the law. The diſſenters 
therefore could not help regarding the ſteps taken by the city of 
London, to enforce againſt them the bye-law on which the pre- 
ſent ſuit was founded, as an attempt to levy a tax of 600 /. pay- 
able to the Chamber of London, upon every Proteſtant diſſenter 
free of the city and of ſufficient wealth, who prefers his religious 
principles and his conſcience, to the dignity or profit of a cor- 
poration office; and ſuch a burthen was apprehended to be de- 


rogatory to the liberty given by the Legiſlature in the toleration 
act. 


Another objection was, that though the act declares the elec- 


tion void, yet it does not mean, and therefore does not expreſsly 


ſay, that the election ſhall be void to all intents and purpoſes ; 
but that the act is to be ſo conſtrued, as to make the election and 
office void, as to the perſon elected, but not as to the corporation 


electing, which are to be conſidered as puniſhing for a con- 
tumacy, | 


But there was no foundation for this diſtinction. The objec- 
tion was obviated, by the anſwer to the former objection. The 
provibition extends equally to the perſons electing, and the per- 
ſons to be elected; and the former, according to the ſpirit and 
Tue meaning of the act, are no more to be truſted in the exerciſe 
of their power and general right of electing, than the latter with 


Vor. . 3D the 
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the power and exerciſe of the office. The election or office 
therefore is not, from being once good and well filled, declared 
to become void to all intents and purpoſes, according to the 
uſual language in ſuch caſes, as if the perſon was naturally dead; 
but the very placing, elefting, &c. is declared in itſelf void. 
Such words would be improper where the election, from the 
diſability of the electors, and the incapacity of the elected, ig 2 
nullity from the beginning; though they may be proper in the 
ſubſequent avoidance of an office once full. 


It was further objected, or rather further urged in ſupport of 
the ſecond objection, that the act th Geo. I. mentioned in the 
replication, ſhews that the election of a perſon who has not re- 
ceived the Sacrament according to the rites of the Church of 
England, is not abſolutely void, becauſe by ſix months poſſeſ- 
ſion, the diſability is purged. 


This ſtatute is a ſtatute of limitation, founded on political 
convenience. It gives @ title to the office where there was none 
before, by diſcharging the diſability, unleſs the perſon ſhall have 
been removed within fix months; but does not hinder or yary 
the operation of the-corporation aCt in any caſe, except where 
the title, founded on the limitation thereby introduced, has at- 
tached and taten effect; and the operation and effect of this at 
is, by a retroſpect, to give an original right to the office ab init, 
which right is abſolutely and wholly derived from this act. 


But a fourth objection was taken, that the corporation act was 
intended to puniſh, and not to favour diflenters; and that if it 
is ſo conſtrued as to exempt them from burthenſome offices, it 
will enure to their benefit, and put them on a better footing 
than the members of the eſtabliſhed church, contrary to the 


deſign of the Legiſlature. 


To this it was ſaid to be evident, that the corporation act was 
not deſigned to favour diſſenters; but the disfavour thereby in- 
tended, was to exclude them from power, and not to puniſh them 
for their non-conformity, for which there were other laws. It 
is a miſtake, which confounds the end of the ſtatute with the 
conſequences of it, to argue upon the corporation act, as a mere 
vindictive law, made to puniſh an offence. The end and 2a 

| po 
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e of it was to be a protection to the conſtitution, by diſ- 
ling all who did not profeſs the eſtabliſhed religion, from be- 
elected or placed in offices of government, as perſons whom 
: Legiſlature deemed not fit to be truſted with power ; and 
propriating ſuch offices, and the powers annexed to them, to 
members of the eſtabliſhed church. The act cannot, con- 
W:ntly with the rules of ſound conſtruction, be ſo interpreted, 
to expoſe diſſenters to another puniſhment, ſuperadded to the 
; of power. It makes no difference between burthenſome and 
ative offices; for ſuch a diſtinction would have been incon- 
nt with the principles, and deſtructive of the end of the act; 
ich manifeſtly was to ſhut the door againſt diflenters, as to 


ich are burthenſome, it gives the members of the eſtabliſhed 
urch an equivalent; namely, the privilege and excluſive ca- 
city of enjoying thoſe, which are accompanied with honour 
| profit. | | 


; allowed to ſhelter himſelf under the corporation act, the 
heiſt, the Infidel and the Profligate, and every one who deſires 
void a burthenſome office, might do ſo likewiſe; and the 


poration would have no means to compel a performance of 
porate duties. | 


but to this objection it might be ſufficient to ſay, that it was 
applicable to the preſent caſe; for the defendant by plead- 
| the toleration act, and by having qualified himſelf within 
terms of it, had drawn a line between the ſcrupulous diſ- 
(ers, and perſons of the odious ſtamp and character men- 
ned in the objection. The reality of the diſſenters ſcruples 


poſed by the toleration act, and was admitted by the plead- 
$11 the preſent cauſe. 


t was then further argued upon the general merits of the 
» that the defendant would have been liable to puniſhment 
an uſurpation, if he had taken upon him the office, in con- 
ence of ſuch a mere pretence, or colour of an election, as 
be preſent caſe; an election, which the corporation was by 
act prohibited from making, and under which the defend- 


office; 


wer, If the conſequence of that is to free them from offices 


It was till however objected by ſome, that if the defendant 


was, by the ſame act, rendered incapable of accepting the 


— — — 


1767. 


196 


— office; and it would be contrary to reafon, that any perf 
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% to nominate fit and able perſons to be put in nomination 


Judgment 


affirmed. 
Jour. vol. 31. 
p. 458. 470. 
475 


and ADJupGED, that the judgment given by the commithd 
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ſhould incur a penalty for not doing that, which it would hh 
been criminal in him to have done. That the penalty impaß 
by the bye-law upon which this action was brought, could, 
be incurred by any but thoſe who were duly elected by the; 
very to the office of Sheriff, in conſequence of a proper and! 
gal nomination by the Lord Mayor; ſuch previous nominate 
being eſſential to the ſubſequent election. The bye-law ith 
enacts and ordains, that it ſhall be lawful for the Lord My 


the Livery ;” which is in effect a prohibition to nominate x 
perſon, not of that quality and deſcription. But the defep 
ant not having been qualified as the corporation. act requir 
was not a „it and able perſon, and could not be nominated as (i 
by the Lord Mayor; on the contrary, he was under an a0 
lute diſability by act of parliament, of being either nominate; 
elected; and therefore, the pretended nomination of the I 
Mayor, and all the ſubſequent proceedings, and the elefi 
purſuant thereto, were mere nullities, and could not hates 
legal effect; any more than the nomination and election d 


perſon rendered incapable by the judgment of a court di 
could haye had. | 


After hearing counſel on this Writ of Error, the Jul 
were directed to deliver their opinions upon the following q 
tion, viz. * Whether upon the facts admitted by the pleadi 
in this cauſe, the defendant is at liberty, or ſhould b: 
*« lowed to object to the validity of his election, on 
* count of his not having taken the Sacrament, accordiiy 
* the rites of the Church of England, within a year befor, 
* bar of this action?“ And the Judges having taken a Ws 
time to confider, and differing in their opinions, delivered i 
ſeriatim, with their reaſons; Mr. Juſtice Hewitt, Mr. juk 
Afton, Mr. Juſtice Gould, Mr. Baron Adams, Mr. Baron & 
and Mr. Juſtice Clive were of opinion in the affirmatibe, 
Mr. Baron Perrot in the negative: Whereupon it was 089 


delegates ſhould be affirmed ; and the record remitted. 
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Meade Hobſon, an Infant by his Guardian, Appellant. 


The Reverend Samuel Meade, Clerk, Reſpondent. 


gth * 1767. : 
OHN ME ADE, whoſe religious perſuaſion was the ſub- 
je of this appeal, was bbrn in the year 1684, and was 
ldeſt ſon of Dr. John Meade, a reputed Papiſt, who died in 
1706, and of Elizabeth Maynard his wife, who was an un- 
doubted Proteſtant, and who furvived her huſband and educat- 
ed all her children Proteſtants ; ; 85 died in 1715. 


where he profeſſed the Proteſtant religion; and continued un- 
til 1711, when he went to Ireland, and was called to the bar. 
In the year 1722, he was a juſtice of oyer and terminer, and 
goal delivery at Corte, for trying ſeveral perſons charged with 
enliſting men for the Pretender's ſervice. He was afterwards a 
Captain in the militia, and in 1745, he was promoted to be 
Lieutenant Colonel of a regiment of horſe militia belonging to 
Corte. In 1751, he was appointed a commiſſioner to try ſeveral 
perſons in Corke, who were charged with having committed of- 
fences upon the High Seas; and upon all theſe occaſions, he took 
the oaths, and performed all the other requiſites preſcribed by law. 


In the year 1756, the We" in diſpute, and ſeyeral Abet lands 
in the county of Tipperary, in Ireland, and an eſtate in England 
deſcended to him in fee- ſimple, on the part of his mother, who 
was one of the coheirs of Robert Maynard, a Proteſtant; and were 
ſoon after allotted to Jobn Meade, upon a writ of partition exe- 
cuted in the county of Trpperary in 1758, as his, part of the 
Maynard's eſtate in Ireland; which writ of partition was en- 
tirely conducted on behalf of J Meade, (who was then ill) 
by the repens his preſumptive heir. 


John Meade, 1 * had a very particular regard for Cap- 
tan Hob/on, father of the appellant, who was his grand nephew 
and Godſon, and named after him, made his will dated the 27th 
Vol. VI. 3 E of 


In 1502, TFohn Meade came to England to ſtudy the law, 
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of September 1758, whereby he deviſed all thoſe lands and eſtate 
in the county of Tipperary, which deſcended to him as one of 
the coheirs of Robert Maynard, as alſo the lands in Engl 
which were undivided between him and the other coheirs, une 
Charles Smith Eſq; for the uſe of his nephew, the appellant 
and his heirs for ever; ſubject to a charge of zol, a year, to h 
paid to Abigail, the wife of the -reſpondent, in caſe ſhe ſhoy; 
ſurvive her huſband. He thep gave divers legacies out of other 
lands, to other nephews and nieces; and particularly he deyiſy 
his right, title and intereſt in the lands of Palle7/town and Bt 
Michelflown,, to his nephew, the reſpondent, and appointed th, 
ſaid Charles Smith, and Capt. Samuel Hobſon, the appellant' 
father, his executors; and died on Wee the zoth of Septen. 
ber 17 58, aged 74 years. 


After his death, Capt. Hobſon, one of the. execute. obtainel 
a probate of his will in the prerogative court in Treland, with. 
out oppoſition from the reſpondent, or any of the next of kin, 


But ſoon afterwards, the reſpolident filed a very long bill in 
the Court of Exchequer in Ireland, againſt the appellant, the 
ſaid Samuel-Hobſon-and Charles Smith, and againſt John Mac Carty 


1 part of the eſtate, charging the groſitit frauds on the 


part of Capt. Hob/on, in obtaining the will; that the teſtatar 
was at all times a man of ſtrong paſſions, and eafily impoſed 
upon ; that he had been inſane and a lunatic, far a conſiderable 
time before the making of his will; that he never read or knew 
the contents of it, and that his hand was put to it at a time when 
he was in a ſtate of abſolute inſenſibility: The bill therefore 
prayed a diſcovery of his real eſtate, and of the will; and that i 
might be ſet aſide; and that the reſpondent, as his heir at lay, 
might be decreed to the poſſeſſion of ſuch parts of his real eſtat 
in Ireland, as were out of leaſe, and to the rent of ſuch parts a 
leaſes were ſubſiſting of. 


The appellant by his 88 jointly with the ſaid Sami 
Hobſon, anſwered this bill, and Samue! Hobſon by his anſwer ſet 
forth all the circumſtances of the execution of the will ; ' relied 
upon the ſanity of the teſtator; and that the will he had made 
was the reſult of his deliberate intentions, and free from an 
fraud or impoſition whatſoever; and the appellant inſiſted, on his 
right under this will. 

Neu 
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Near ſix months after the coming in of this anſwer, the reſpon- 
gent amended his bill, by charging ſeveral other facts and cir- 
cumſtances, as evidence of fraud in obtaining the will; and 
further charged, as a matter entirely new, that the teſtator's 
fuher was a Papiſt; that the teſtator himſelf was bred and con- 
tinued a Papiſt after his age of 21, and after the year 1711, in 
which it was charged, he was called to, the bar in Ireland; that 
after his age of 21 he attended "maſs, and received the Sacra- 
ment according to the uſage of the Church of Rome  / that he 
never read his recantation, or inrolled any certificate of his con- 
formity ; that therefore he ought to, be deemed a Papiſt at his 
death; and that, as a conſtructive Papiſt, by the Iriſh Popery 
acts, he was incapable by will to diſpoſe of any real eſtate; but 
ſuppoſing him to be capable, the bill inſiſted, as in the, original 
bill, upon the nullity of the will for fraud and inſanity. 


As AD, Cw was cy, Ho. 


n.. 


The appellant and his guardian anſwered the new matters ; 
denied all the new circumſtances of fraud and inſanity ;' and as 
| to the incapacity ont account of religion, ſaid they were informed 
6 the teſtator's father was a Papiſt, but that the teſtator's mother 
was always a Proteſtant, and of a Proteſtant family ; that by her 
}, and her family, ſuch early impreſſions were made on the teſta- 


he tor and the reſt of her children, that they, and particularly the 
or teſtator, profeſſed - the Proteſtant religion long before the age of 
ed 21; that they were informed, but otherwiſe knew not, that the 
Il eſtator's father had endeavoured to educate him in the Popiſh 
* ccligion in his tender years; but that having from his minority 
at rofeſſed the Proteſtant religion, they inſiſted, that it was, not 
* lual or neceſſary for the teſtator formally to renounce the errors 
Ln ff the Church of Rome, or inroll a certificate of his conformity, 
oy ut referred to ſuch proofs as ſhould. be made of thoſe facts; and 
late bey alſo infiſted, that by the Popery acts, he was not incapable 
f dippoang of his real eſtate by his will; having, as they were 

formed, profeſſed the Proteſtant eiaian before the firſt law 

hade in Ireland, in the reign of Queen Ann, againſt the growth 


x Popery took place; and that for 50 years THE his death and 
f pwards, the teſtator was not only a Proteſtant, and conſtant 
| urch man, but alſo zealouſly attached to the Preſent conſtitu- 
Ion in church and ſtate, and intruſted by the government with 
1 veral commiſſions and truſts under their Majeſties George I. 
bd II. and frequently took the oaths and received the Sacrament 
according 
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as the cauſe of his belief, that the teſtator often told him, if i 
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fore infiſted, that he was capable of deviſing his eſtate to a Pfo. 
teſtant. 


The defendant, Charles Smith likewiſe anſwered, but Johr 

Mac Carty never did, nor was he brought to a hearing, 
1 3 * | 

The reſpondent replied to the ſeveral anſwers, and iſſue being 
joined, all the circumſtances of fraud and inſanity charged it 
the bill, were fully refuted, as well by witneſſes examined he. 
fore the Barons, as upon ſeveral commiſſions in the country; 
but the reſpondent as well in his proofs, asat the heating of the 
cauſe, applied himſelf firſt and principally, to inſiſt upon the 
matter inſidiouſly thrown into the amended bill; vis. that th 
teſtator was, as a conſtructive Papiſt, diſqualified to deviſe his 
eltate. x 


This he attempted to ſupport, by the evidence of Neal 
Archdeacon, Margaret Galway, and Henry Gould. Nichilu 
Archdeacon, aged 74, depoſed, that the teſtator's father was 
Papiſt, his mother a Proteſtant ; and that he ſaw the teſtatot a 
maſs, about ſeven years after the ſiege of Corke, which mul 
mean the year 1697; that city having been taken by the ary 
of King William III. in 1690. Margaret Galway, aged 74, fait 
no more than that ſhe, in 1701, 1702, 1703 or 1704, faw tht 
teſtator's father at maſs with one of his ſons. Henry Gull 
aged 74, contrary to the uniform evidence of all the other wit 
neſſes, ſaid he believed the teſtator's mother to be a Papil 
and that in the year 1704, he ſaw the teſtator ſeveral times i 
maſs at Mallow, but not afterwards ; and in the foregoing part a 
his depoſition he ſpoke with uncertainty, whether it was in 17% 
or 1704. But all theſe witneſſes, though Papiſts, ſaid they net 
ſaw the teſtator receive the Sacrament according to the rites of ti 
Church of Rome. 


The reſpondent alſo produced Henry Rugg, Eſq; a Proteſianl 
aged 74, who faid he knew the teſtator fince 1692 or 169þ 
that his mother was a good Proteſtant, but believed the teſtata 
to have been a Papiſt to his father's death, in 17063 and aſſign 


father knew he put his foot inſide of a church, he 2 * 
8 555 | ear 
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Jeave him a groat ; that the teſtator ſometimes faſted in Lent; 
and that he once ſaw him going into a Popiſh ambaſſador's 
chapel in London, when at the Temple; which laſt, if true, 
muſt have been between the years 1703 and 1706. 


Beſides theſe, the reſpondent produced two or three illiterate 


witneſſes, of the loweſt claſs of people, who attempted to prove 


the teſtator to have appeared openly at maſs in a public chapel 
in the city of Corke, after his attaining the age of 40 or 5o years; 
and after he had appeared and acted in the ſame city in the ſta- 
tion of a Judge of oyer and terminer on the trial'of perſons for 
their lives, their conviction, attainder and execution, for in- 
liſting men in the ſervice of a foreign Popiſh Prince; and to 
have publicly received the Sacrament, and confeſſed at another 
Popiſh chapel, ſoon after being called to the bar, near the abode 
of his uncle Maynard, a zealous Proteſtant : But theſe depoſi- 
tions were thought ſo improbable and inconſiſtent, that the Ba- 
rons, who heard the cauſe, openly declared their diſbelief of 
them, | GT 


On the other ſide, the appellant made the fulleſt proof of the 
teſtator's ſanity, and of the due execution of his will, and of the 
ſeveral other | circumſtances relied upon in the anſwer in theſe 
reſpects; and although there was reaſon to ſuppoſe from the 
ſcope of the bill, that it was upon theſe points the reſpondent 
would reſt his caſe, and not upon the pretence of religious diſ- 
qualification; yet it was proved by Mr. John Dixon, aged 76, 
who was the teſtator's acquaintance from his infancy, and his 
ſchool fellow, that he always looked upon him to be a ſtaunch 
Proteſtant, and that he profeſſed ſuch principles ever ſince his 
knowledge of him. By the rolls of the Court of King's Bench 
it appeared, that upon the teſtator's return to Ireland, and being 
called to the bar, he received the Sacrament, filed a certificate 
thereof, which appeared to be of his own hand writing, and 
made, took and ſubſcribed the oaths and declaration, on the 
18th and 19th of November 1711, according to the letter, and 
iritteſt teſt preſcribed by the 2d Arn, and the 8th Ann, cb. z. 
a. 14. ſor perſons who had returned from the Popiſh to the 
Proteſtant religion, and who were then out of the Kingdom of 
Sreland, It alſo appeared in evidence, that he was ſeveral times 
Juſtice of oyer and terminer, and goal delivery; and particularly, 

Yor. VI. 'Þ | that 


FJobn Meade, was a Papiſt at the time of making his will, a 


in the Proteſtant religion, or not?“ 


W. de Grey. 
C. Vorke. 
A. Forreſter. 


that he acted as ſuch in the year 1722, at Corte, upon the trix 
of perſons for their lives, for inliſting men for foreign ſervice 
at a time when thoſe Kingdoms were threatened with an Open 
invaſion from Spain; and that he had ſeveral other Commiſſions 
and places of truſt under Geo. I. and Geo. II. and upon all tho 
occaſions took the religious and civil teſts, and acquitted himſgf 
with fidelity and zeal. It further appeared, by the evidence g 
eleven gentlemen of credit and fortune, as well clergymen as lay. 
men, that from his return to Treland, to the time of his death, 
he was a conſtant frequenter of the ſervice and Sacrament in the 
eſtabliſhed church, and a zealous aſſęrtor of its doctrine ang 
principles in church and ſtate, and remarkably averſe to the Po. 
piſh religion. And laſtly it appeared, that on his death bed be 
gave the ſtrongeſt proof that he was a religious Proteſtant, 
having been attended by a Proteſtant clergyman, and received 
the Sacrament of the Lord's Supper from his hands, the day be- 
fore he died. 


and the other Baron then preſent, delivered it as their opinions, 


objected to the firſt iſſue, as directed the day before; and then, 
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One of the Barons being indiſpoſed, the cauſe was heard by 
the Lord Chief Baron, and the other Baron, on the 6th, th, 
gth and 19th of February 1765, when the Lord Chief Baron, 


that two iſſues ſhould be tried; firſt, © Whether the teſtator, 


« at the time of his death?” And ſecondly, „ Whether the 
« ſaid John Meade deviſed the eſtate, mentioned in the plead- 
« ings, unto the defendant Meage Heobſon.” And the Regiſe 
then took the notes accordingly ; but on the next morning the 
Baron, who had been abſent, being on the bench, the cauſewa 
mentioned again to the Court by the reſpondent's Counſel, who 


the two puiſne Barons were pleaſed to alter the decretal ord! 
and notes, with reſpect to the firſt iſſue, as follows: ul 
«© Whether John Mead, the teſtator, was from the age of tweln 
years, or from any other and what time, conſtantly bred i; 


From this order, ſo far as concerned the direction of the fil 
iſſue, the preſent appeal was brought; and on behalf of the #7 
pellant, it was ſaid to be a mere legal queſtion, triable and & 
terminable at law ; that there was no bar or impediment int 


dul 
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dale, nor any occaſion for a Court of Equity to interpoſe ; and 
eſpecially in ſo unfavourable an attempt as that of trying a man's 
religion after his death, and from ſo early a period as his birth, 
which by the proofs appeared to have been about 1684, or even 
from his age of twelve years; when at this day it could ſcarce 
de preſumed, that any perſon now living could have judged of 
his religion ſo many years ago; beſides the additional hardſhip of 
being obliged, from the iſſue as now directed, to be prepared 
with proofs for every day of a life, which extended beyond 74 
years, It appeared, that the eſtate in queſtion deſcended to the 
teſtator from a Proteſtant in 1756 ; that the reſpondent then, 
and to the hour of the teſtator's death, was the next Proteſtant 
who would have been entitled, if the teſtator was dead; 
ind therefore, if he was to be conſidered as a Papiſt, the 
reſpondent by.2 Ann. c. 6. g. muſt have been entitled to 
enjoy the ſame eftate during the teſtator's life; nay he, or 
any Proteſtant, might, as a Proteſtant. diſcoverer, have de- 
prived the teſtator of his earlieſt landed acquiſitions; but in- 
ſtead of ſetting up any ſuch claim, the reſpondent appeared 
to have ated for his uncle in the management of this very eſtate ; 
and at this day enjoyed the intereſt which the teſtator purchaſed 
many years ago in Palletftown and Eaſt Micbhelſtonon, under the 
will which, with regard to the Maynard eſtate, he now ſought 
to defeat. That if the teſtator was deficient in form, the reality 
of his religion at this period not being queſtioned, he undoubt- 
dly had it in his power, by a formal conformity, to bring back 
the eſtate at any time during his life; and ſurely, the reſpon- 
dent's lying by until ſuch conformity became impoſſible by the 
act of God, was a badge of ill faith and fraud, which removed 
him ſtill farther from any pretence to the aid of a Court of 
Equity, Beſides, his admiſſion, throughout the whole ſcope of 


is bill, of his uncle's capacity to inherit the eſtate of Mr. May- 


ard, deſtroyed the ſuppoſition of an incapacity to deviſe it. 


hat the teſtator could not be conftrued a Papift, from being born 


df a Popiſh father, without making a Papiſt of his brother, the 
eſpondent's father; and the reſpondent, if born of a Popiſh fa- 
her, muſt equally be deemed a Papiſt, and conſequently inca- 
able of inheriting the Maynard eſtate from a Proteſtant ; for 
he reſpondent's appearing to be a clergyman was not a ſtronger 
dt of his conformity, than having been a judge was of his 

| | uncle's. 
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— uncle's. That the religious diſability contended for by the g. 
. * G7: ſpondent, was founded upon 2 Ann, c. 6. /. 4. and 8 Any, e. 1 
/ 3. whereby the inrolment of the biſhop's certificate, is mz, 
neceſſary for certain purpoſes; and upon 2 Ann, c. 6, f. 1, 
whereby the real eſtates of Papiſts are made deſcendible in gavel. 
kind, notwithſtanding any voluntary diſpoſition by will ; by 
no particular teſt is preſcribed by any of the acts, to determine 
who ſhall be deemed Papiſts diſqualified to devwz/e their eſtates 
nor was it ever determined that a circumſtantial conformity wy 
neceſſary for that purpoſe ; and though ſuch conformity may be 
neceſſary to qualify Papiſts to purchaſe eſtates, it does not fol. 
low that the ſame ſtrictneſs ſhould be requiſite to give thei 
eſtates away to Proteſtants, who only can take them by deviſe; it 
being ſcarce reaſonable to ſuppoſe, that a man becoming a Pro. 
teſtant from conviction, ſo near the time of his death, or in ſuch 
a ſtate of infirmity, as not to be able to go through ceremonie 
and forms when his ſincerity is leaſt to be ſuſpected, ſhould ng 
be able to deviſe his eſtate; nay, it muſt invert thoſe laws to the 
prejudice of Proteſtants in favour of Papiſts, if, by a ſtrained con- 
ſtruction, a ſincere convert, who through fatality or error, « 
from impoſſibility, might have omitted a fingle circumſtancein 
his conformity, ſhould not have power to deviſe his eſtate to 1 
Proteſtant, perhaps from motives of religion or loyalty, it 
order to diſinherit the Popiſh heirs. That all the witneſſes fot 
the reſpondent, who deſerved any attention, ſpoke with grat 
uncertainty as to the time of the teſtator's being 4 at mals, 
and to call property in queſtion upon the uncertain memories d 
men ſo old, is not the province of a Court of Equity. Ft 
Henry Gould, who had attempted to prove, that he laſt faw the . 
teſtator at maſs in 1704, in the town of Mallow, when at ſchod 
there, was uncertain in another part of his depoſition, whethet 
it was not in 1703, in which year the firſt Popery act took place; 
whereas Archdeacon Davies fixed the time of the teſtator be-. 
ing at ſchool at Mallow, to the reign of King William; andi 
is conſidered as an eſtabliſhed point, that no formal conformit), 
at leaſt no bifhop's certificate was neceſſary, for Proteſtants bord 
of Popiſh parents, or for thoſe who became converts before. ie 
firſt Popery act took place; and to ſay, that by a conſttucit 
retroſpect, thoſe who had conformed before the act, ſhould be 
obliged to procure and inrol the biſhop's certificate of their co 
formity, (which perhaps might have been before biſhops © 
g | clergymel 
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clergymen then dead) did not ſeem to be very conſiſtent with, ET 


nor was warranted by the letter of thoſe laws; which only re- 
quire, that converts from Popery ſhall receive the Sacrament, 
ale a certificate thereof, take the oaths of abjuration, and make 
the declaration within a limited time. That it appeared by the 
evidence of Henry Rugg, that the teſtator was in England in 
1706, and then declared himſelf a Proteſtant upon his father's 
death; by the bill, that he was called to the bar in Ireland, in 
1711; and by the rolls of the King's Bench, that upon his re- 
turn to that kingdom, he received the Sacrament, filed a certifi- 
cate thereof, took the oaths of abjuration, allegiance and ſupre- 
macy, and ſubſcribed the declaration ; he appeared therefore to 
have complied with the ſtricteſt teſt required, even to entitle him 
to enjoy the higheſt offices, civil or military. 


But it is objected, that he did not inrol the certificate of the 
Biſhop of the dioceſe where he reſided, of his conformity, as re- 
quired by 2 Ann. c. 6. J. 4. and 8 Ann. c. 3. %. 3. 5 


The circumſtance of inrolling the certificate of the Biſhop, 
s not applicable by conſtruction, to conformiſts out of Ireland, 
perhaps in the colonies, or Scotland, where there are no biſhops ; 
but the receiving the Sacrament, taking the oath of abjuration, 
making the declaration, and the inrolment thereof in the King's 
bench, by the teſtator upon his return to Ireland, was an ex- 
rels and literal obſervance of the teſt required by the 8 Ann. 
14. for all perſons who had conformed before that act, and 
ere then out of that kingdom. The inrolment of this certifi- 
ite, which by the way was the only circumſtance pretended to 
ave been omitted by the teſtator, is by the acts required only 
or particular purpoſes, ſuch as, by 2 Ann. .. 4. to make a Popiſh 
ter tenant for life; and by 8 Ann. J 3. to entitle Proteſt- 
it children to a diſcovery of the eſtates of Popiſh parents; and 
Ir other different purpoſes, mentioned in different parts of the 
eral acts, but not for the purpoſe of giving a convert a capa- 
ly of deviſing his eſtate ; and if all the teſts preſcribed for par- 
ar purpoſes, are required to remove all diſabilities impoſed 
Papiſts, in every part of either act, it muſt follow, that a 
ter teſt is required to enable a convert to dwell in a hovel, 
the ſuburbs of Limerick or Galway,” than to qualify a man to 
Id the higheſt truſt in church or ſtate; and that, where con- 
Vox. VI. DEAE 3G 85 | yerts 
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deemed Proteſtants all their lives, their heirs need not pay their 
creditors, if their incumbrances have not been inrolled in the 
Court of Exchequer. 


But further: If any iſſue ought in this caſe to have been di. 
rected to try the religious capacity of the teſtator, the firſt wy 
the proper one; viz.. © Whether he was a Papiſt at the time gf 
„ making his will!?“ For upon his capacity at that period it ls, 
that the validity of his will muſt depend. To this however it 
is ſaid, that by 2 Ann. ſ. g. children of Papiſts are to be deemed 
Papiſts; until, by their conformity to the eſtabliſhed church, they 
appear to be otherwiſe; unleſs, by being conſtantly bred Pro. 
teſtants from the age of twelve years, they are exempted from 
the diſabilities, by 6 Geo. I. c. 6. But this objection ariſes from 
theſe words being miſplaced in the act, which ſhould evidently 
have come in four lines higher, after the words actually dead“ 
The reſpondent's inference was, however, totally foreign to the 


purpoſe; 


8 


*The whole clauſe runs thus: * That no Papiſt, or perſon profeſſing the Popi 
< religion, who ſhall not within ſix months after he, ſhe, or they ſhall become ei- 
<« titled to enter, or to take, or have the profits by deſcent, or by virtue of any d: 
„ viſe or gift, or of any remainder already limited, or at any time hereafter to x 
<« limited, or by virtue of any truſt of any lands, tenements, or hereditament 
e whereof any Proteſtant now is, or hereafter ſhall be ſeiſed in fee ſimple abſolute, a 
c fee tail, or in ſuch manner that after his death, or the death of him and his uit 
e the freehold is to come immediately to his ſon or ſons, or iſſue in tail, if tend 
<« the age of 18 years, or if under, within ſix months after he ſhall attain that age; 
until which time, from his being ſo. entitled, he ſhall be under the care of ſuck 
« Proteſtant relation, or perſon conforming himſelf as aforeſaid, as ſhall for ti 
'« purpoſe be appointed by the High Court of Chancery, for his being educate u 
<< the Proteſtant religion; become a Proteſtant, and conform to the church 1 
« eſtabliſhed in this kingdom, ſhall take any benefit by reaſon of ſuch deſcent, 
« viſe, gift, remainder or truſt ; but from thenceforth during the life of ſuch | ot 
< or until he or ſhe do become a Proteſtant, and conform as aforeſaid, tht af 
« Proteſtant relation or relations, or other Proteſtant or Proteſtants, and his and lla 
ve heirs, being and continuing Proteflants, who ſhould or would be entitled to the fn 
jn caſe ſuch perſon profeſſing the Popiſh religion, and not conforming as aforelu 
and all and other intermediate Popiſh relations and Popiſh perſons were ACT" 
Ly DEAD, and his and their heirs, ſhall have and enjoy the ſaid lands, tenen® 
and hereditaments, without being accountable for the profits received during ® 
« enjoyment thereof; ſubject nevertheleſs to ſuch charges, other than ſuch ® * 
<« be made by ſuch diſabled perſon, and in ſuch condition as the diſabled pi 


< would have held and enjoyed the ſame, the children of Papiſts being to be ” , 
| « Pi 
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roſe ; this whole clauſe relating ſingly to the Proteſtant's 
taking in place of the living Papiſt, whole children are alſo to 
de taken for Papiſts till conformity, and ſo let in the neareſt 
Proteſtant relation. During John Meade's life, the reſpondent, 
bin earneſt, ſhould have ſet up his preſent claim; it was now 
100 late. The teſtator was not the child of Papiſts, his mo- 
ther having been a Proteſtant; and penal laws muſt be ſtrictly 
conſtrued. Befides it was begging the queſtion, to object, 
that his conformity to the eſtabliſhed church, was not ſufficient- 
ly manifeſted by his long life and practice, and the many teſts 
he gave of his religion. That the iſſue now directed, precluded 
the appellant from ſhewing the teſtator's expreſs conformity, 
vithin the letter of 8 Ann. ſ. 14. by receiving the Sacrament, 
fubſcribing the declaration, and taking the oath of abjuration, 
ind filing a certificate thereof in the King's Bench within three 
months after his return to Ireland; and from proving any other 
legal and ſufficient conformity on his part, except that of being 
bred a Proteſtant from the age of twelve; even though the 
ppellant might be able to prove that a Riſhop's certificate 
gad been inrolled, and that the record was loſt; of which it was 
me evidence, that every other part of the record of conformity 
ws found in ſuch compleat form in the Court of King's Bench. 
That the caſe of O'Grady v. Lord Kinſale, in the Court of Chan- 
ery in Ireland, in Trinity Term 1765*, where the heirs of the late 
Lord Kinſale ſought to ſet aſide his will after his death, on pre- 
ence that he was a Papiſt, for want of a formal conformity; but 
principally, the appeal of the Governors of St. Stephen's Hoſpital 
. Daniel Swan , were authorities to ſhew that a Court of 
Equity ſhould not give any aid in this cauſe, to enquire into the 
ligion of a man after his death; and the cafe of Farrell v. Tom- 
inſon , was no authority on the other ſide; becauſe the defend- 
nt Farrell was himſelf the perſon whoſe conformity was called 
in queſtion, and by his plea ſtated his own qualifications to pur- 
aſe; viz. that he firſt became a Proteſtant, 26th November 
741, afterwards filed the Biſhop's certificate, received the Sa- 


Papi till they ſhall, by their conformity to the eftabliſhed church, appear to be Proteſtants ; 
nd alſo ſubje& to ſuch maintenance as the Lord Chancellor, Lord Keeper, or 
Commiſſioners of the Great Seal of Ireland for the time being, ſhall think fit to al- 
*s to the children of ſuch Papiſt, until ſuch children attain their reſpective ages 
ot 18 years,” | | 
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quiſites to that conformity are pointed out in the acts; but 00 
and until theſe requiſites are preciſely and individually performed, 
no convert from the Popiſh to the Proteſtant religion can be 


has power to diſpenſe with any one requiſite preſcribed by thel 


ing, changing, or ſubſtituting any other mode of conformity 


Caſes in Parliament. 


crament, took the oaths, and ſubſcribed the declaration in the 
King's Bench, 26th May 1742, which was ſeveral days after th 
expiration of fix /unar, and one day after fix 4alengar months 
from his firſt declaring himſelf a Proteſtant ; and therefore pn 
the face of his plea it appeared, that he had not complied yit 
the general teſt required by 8th Ann. /. 14. in performing all thy 
requiſites within fix months. Beſides, Farrell in a ſpace of 1; 
years from the time of ſubſcribing the declaration to that of bling 
his bill, did not ſhew one ſingle act of conformity; whereas thi 
teſtator's life for 50 years together, to the very inſtant of hi 
death, produced repeated teſts of conformity, 


On the other fide it was contended, that by the acts of 2d ani 
8th Ann. which have always been conſidered as making tog. 
ther but one law, Papiſts, or perſons profeſſing the Popith tel. 
gion, are ſubject to various diſabilities ; and among others, u 
that of diſpoſing by will, of any eſtate of inheritance ; and thy 
children of Papiſts are to be taken to be Papiſts, until they ſhall 
by their conformity to the eſtabliſhed church, appear to be Pro. 
teſtants. That the diſabilities impoſed by theſe acts may be n- 
moved, and the rights which they have taken away may be regait« 
ed, on complying with the direction preſcribed by the acts, which 
is a compleat conformity to the eſtabliſhed church; and the x- 


deemed a Proteſtant, within the meaning of theſe acts, or deliver 
himſelf from the diſabilities impoſed by them. For no Coutt 


laws, or in other words, with the laws themſelves ; or of var: 


That in the preſent caſe, it was admitted and proved, that Jo 
Meade was the ſon of a Popiſh father. It was alſo admittch 
that he did not. perform ſome of the requiſites of theſe acts; cots 
ſequently he was and muſt have remained a Papiſt, within tit 
letter and ſpirit of them, unleſs he fell within that claſs of P- 
teſtants deſcribed in 6 Geo. I. and of this the Court could hat 
no doubt, for the fact and law were clear. But as it was poflible, 
that John Meade, though a Papiſt within the former acts, miglt 
have been conſtantly bred up in the Proteſtant religion from the 


age of 12 years, and thereby have been entitled to be conſiders 
Ke 


aff 
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. proteſtant, under the proviſion of the latter act, the Court 


licected an iſſue to try this fact, which properly fell within the 
-ovince of a jury to determine; but reſerved to themſelves the 


future deciſion of the law, if any queſtion of law ſhould ariſe 


or remain, upon the fact which the jury ſhould find. But if 
ſach an iſſue was directed as the appellant contended for, it 
would be ſending a matter of law, not of fact, to be tried by a 
jury 3 bot, whether John Meade, born of a Popith parent, was 
« a Papiſt at the time of making his will, or at the time of his 
« death,” was certainly a queſtion of law, depending upon the con- 
ſtruction of the ſeveral Iriſb laws againſt Popery, and on what 
was a due conformity within thoſe laws; which was a queſtion 
for the Court to decide, and not to be referred to a Jury, who 
were not the proper judges of it. | | 


After hearing Counſel, on this appeal, it was oxDERED and 
ajuDGED, that ſo much of the decree as directed the ifſue 
complained of, ſhould be reverſed : And it was further oRDER“U 
d, that the bill, ſo far as it ſought to impeach the appellant's 
title under any of the Popery acts, ſhould be retained for twelve 


nean time, if he ſhould think proper, to bring his action at law 


upon ſuch title, wherein the appellant was not to ſet up any 
caſes, or other incumbrances, to bar the ſaid action. 


11 11 


1 Meredyth, WV, athaniel Clements, 
Eſq; deceaſed, — 2 
enry Leſlie, and Catherine his wife, 


6 — 


17th February, 1767. 


HARLES MEREDYTH, Eſq; grandfather of the ap- 
pellant Thomas Meredyth, being ſeiſed in fee of ſeveral lands 
Newtown, Clonegarrab, Carlanſtown, Balgieth, Iriſhtown, Gar- 

Vou. VI. 4 mloun, 


William Brownlow and Henry Mere- Reſpondents. 


Decree 
reveried. . 


Jour. vol. 3t, 
© We 


months; and that the reſpondent ſhould be at liberty in the 


and the Executors of Thomas Gleadow, Appellants, Caſe 18. 
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7 riſtoun, Scurlog flown and Roriſtoun, in the county of Meat, aud 
having one ſon Henry by a former wife, previous to his marriage 
with his ſecond wife Judith Savage, ſiſter of the Right Honour 

able Philip Savage, by articles, dated the 27th of February 1676, 

made between himſelf of the one part, and the ſaid Philip Savage 

of the other; in conſideration of the then intended marriage, 

which ſoon after took effect, and of 1000 J. Fudith's marriage 

portion, and of his natural love and affection for his ſon Henry, 

the ſaid Charles Meredyth covenanted to ſtand: ſeiſed of the (i 

ſeveral premiſes, to the uſe of himſelf for life, and after his d. 

ceaſe, to the uſe of Judith for her life; and after her deceaſe, y 

the uſe of his ſon Henry for life; remainder to the firſt and other 

ſons of Henry in tail male; remainder to the heirs of the bod 

of Henry; remainder to the firſt and other ſons of the if 

Charles to be begotten on the body of the ſaid Judith ſuccellive 

ly, and the reſpective heirs of their bodies; remainder to the 


heirs of the body of Charles, with other remainders over, 


| Charles Meredyth had iſſue of this marriage one ſon, namei 
Thomas, who was father of the appellant Thomas Meredytb. 


By indenture tripartite, dated the 22d of September 1701, bt 
tween the ſaid Charles Meredyth, and Henry Meredyth his click 
ſon and heir apparent, of the firſt part, the ſaid Philip Sov 
and Henry Luther, Eſq; of the ſecond part, and Henry Wybranti 
Eſq; of the third part; it was witneſſed, that in performance 
the ſaid articles, and for other the conſiderations therein met 
tioned, they the ſaid Charles and Henry covenanted, that Char 
Meredyth and Judith his wife, and Henry Meredyth, would, 
fore the end of Michae/mas Term then next, levy a fine and ll 
fer a recovery of the lands and hereditaments compriſed in the f 
articles, to the uſe of Charles Meredyth for his life; and lt 
his deceaſe, then as to the lands of Balgieth and one moict) 
Carlanſtown, with the appurtenances, to the uſe of Fudith Mer 
dyth for her life, for her jointure, and in ſatisfaction of dowel 
remainder (after the death of Charles and Judith, as to the wh! 
premiſes) to Henry for life; remainder to truſtees to ſuppoſt l 
contingent remainders, remainder to the firſt and other ſons 
Henry, in tail male; remainder to his daughters in tail; rem 
der to the heirs of the body of Henry; remainder to Thomas A 
nedytb, the ſon of Charles by Fudith, for life; remainder to the! 


q | 


— . G = 
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ver. And a power was reſerved to Charles, to charge the lands 
with 1000. 


This ſettlement was duly executed by Charles and Henry Me- 
redyth, and by the truſtees Philip Savage and Henry Luther ; 


in Michaelmas term 1701. 


Charles Meredyth and Henry his eldeſt ſon, by leaſe and re- 
leaſe, dated the 1ſt and 2d of May 1706, granted and releaſed 
to William Partington and his heirs, the towns and lands of Scur- 
logftown and Clonnegarrab, part of the abovementioned premiſes, 
ſubject to a proviſo of redemption, on payment of 636 J. 195. 4d. 
with lawful intereſt, on the 1ſt of May 1711. 


Charles Meredyth died in the year 1710, leaving Fudith his 
widow, and two ſons, Henry by the firſt marriage, and Thomas 
by the ſecond, and no other iſſue; and upon his death, Judith 
his widow entered upon the lands of Balgiech, and one moiety 
of Carlanſſoun, ſettled upon her in jointure, and fo continued 
till her death in 1738: And Henry his eldeſt ſon entered into 
poſſeſſion of all the other eſtates, not limited in jointure to 
Judith. 


In Trinity Term 1715, Henry Meredyth ſuffered a recovery, 
vith ſingle voucher, of all the lands in Newtown, Clonnegarrab, 
Corlanflown, Iriſhtown, Balgieth, Scurlog town and Roriftown, in 
the barony of Kells and county of Meath; but of none in Gar- 


viſed all his real eſtate, without mentioning particulars, ſubject 
to ſeveral debts, legacies and annuities, to his brother Thomas 
tor life; remainder to Charles Meredyth, the appellant Thomas 


Meredyth's elder brother, in fee; and ſoon after died without 
ſue, | 


By the record of the above recovery it appeargd, that the writ 
of entry was brought in the name of Thomas Marley, againſt 
Henry Meredyth himſelf, as tenant of the freehold, who vouched 
the common vouchee of the court ; and that judgment was there- 
upon given, that Thomas Marley ſhould recover againſt Henry 
Meredyth, and that Henry Meredyth ſhould have' value of the 

| lands 


and purſuant thereto, a fine was levied, and a recovery ſuffered- 


rifown : And by his will, dated the 27th of June 1715, he de- 
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—_— lands of the common vouchee.— That a writ of ſeifin was award. 
ed on ſuch judgment, returnable from the day of the Holy Tri. 
| nity, in three weeks; and that it was executed on the iſt a 


July 1715. 


A 
G 


At the time this recovery was ſuffered, Judith, the widow gf 
Charles, was ſeiſed of the freehold, and in actual poſſeſſion of the 
lands of Balgieth and a moiety of Carlan/town, limited to her in 
jointure; and the mortgage to Partington of Scurlog flown and 
Clonnegarrah was then alſo ſubliſting, conſequently, the legi 
freehold of thoſe mortgaged lands remained in Partington, 


Thomas Meredyth, the appellant Thomas's father, became en- 
titled, upon his brother Henry's death, to all the premiſes in 
poſſeſſion, except the jointure lands of Ba/gzeth ; and one moiety of 
Carlanſtown, under the articles of 1676, and the ſettlement of 
> 1701. And upon the marriage of his eldeſt ſon Charles (after. 
| wards Dean Charles) Meredyth, with Letitia Veſey, Nona 
| and Charles, by leaſe and releaſe dated the gth and oth of F- 
bruary 1729, in conſideration of the marriage, and of a portion of 
| | 20004. conveyed moſt of the lands compriſed in the ſettlement 


{| of 1701, and alſo ſeveral other lands in the county of Meath, 

[1 whereof one or other of them was ſeiſed in fee, to the follow: 

[! ing uſes: As to part of the premiſes, that if Letitia ſurvived 
| | Charles Meredyth, ſhe ſhould thereout receive 2001. a year, in ſi- 
; 


tisfaction of dower; and ſubje& thereto,. to the uſe of Ton 
Meredyth for life, remainder to Charles Meredyth for life, te- 
mainder to the firſt and other ſons of Charles by Letitia in 
tail male; remainder to the other ſons of Charles in tail male; 
remainder to Thomas Meredyth and his heirs: And as to the rel 
of the premiſes, to the uſe of Thomas Meredyth for life; and 
that if Catherine his wife ſhould ſurvive him, ſhe ſhould hare 
300 J. per ann. during her life, payable in manner therein mei- 
tioned ; and ſubject thereto, to the uſe of Charles Meredyth fo 
life; remainder to his firſt and other ſons by Letitia in tal 
male ; remainder to Thomas Meredyth and his heirs ; With power 
to Thomas of charging the premiſes, by deed or will, with ſuch 
portions for his daughters and younger ſons as he thought pte. 
per, with the conſent of the truſtees therein named; and it 
Charles ſhould outlive his father, to charge the premiſes with 
1001. per ann. as an addition to Letitia's jointure : And it * 
| agrec , 
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zereed, that if it ſhould be found expedient, fines and reco- 
reries ſhould be levied and ſuffered by the parties, to enure to 
'hc uſes before declared, and ſtrengthen and confirm them. And 
a power was given to Thomas, to charge the premiſes, by deed or 
ill, with 3000 /. for ſuch purpoſes as he ſhould think fit. 


No fine, however, was levied or recovery ſuffered by Thomas 
r Charles Meredyth, either before or after the execution of this 
ted; nor did Thomas Meredyth, or the truſtees, ever conſent to 
ve charging the lands by Charles, purſuant to the power given 


um. 


Thomas Meredytb died in January 1731, leaving Dean Charles 
Meredyth his eldeſt ſon, the appellant Thomas his ſecond fon, 
ad other children, whereby Dean Charles became ſeiſed of the 
nds compriſed in the articles of 1676, and ſettlement of 1701, 
xcept thoſe limited in jointure ; and alſo of ſeveral other eſtates 
his father's. But Thomas before his death made his will, 
ted the 17th of November 1731, whereby, in purſuance of his 


ther younger children, received the feveral portions given to 
hem by their father's will. 


In Febrꝛary 1738, Judith, the widow of Charles, died; having 
ontinued in the poſſeſſion of her jointure lands, until the time 
| her death. = 


Dean Charles Meredyth having three daughters, Catherine, 


ent of 1701, and alſo poſſeſſed of a conſiderable perſonal eſtate, 
his will, dated the 15th of November 1746, directed his debts 
be paid by ſale of his perſonal eſtate (except ſuch part thereof 
he ſhould otherwiſe diſpoſe of) ſo far as that would go; and 
lhe money ariſing therefrom ſhould not be ſufficient, he im- 
cred his executors to raiſe the deficiency, together with the 
Mons and legacies thereby given to his daughters, by mort- 
ge or ſale of the whole, or any part of his real eſtate in the 
unty of Meath ; and then deviſed to Letitia his wife 1001. 
ly Curing her life; over and above the 2001. rent charge pro- 


if VI. ö vided 


ech 


ower, he charged the ſettled eſtates with 3000 J. of which he 
re 100. to Thomas his ſecond ſon; who, together with the 


are and Judith Letitia, but no ſon; and being ſeiſed in fee of 
me lands in the county of Meath, not compriſed in the ſettle- 
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59G; vided for her by his marriage ſettlement, and payable in the 
| 2 —ſame manner ; and he alſo gave her a ſum of 150 J. to be Paid by 
| his executors immediately after his deceaſe, with ſeveral Part 
of his perſonal aſſets. He gave his daughter Catherine 4000/ 
appointing her, inſtead of intereſt, 120 J. a year till marriage q 
full age; to his daughters. Jane and Judith Letitia 3009}, 
piece; appointing each of them, inſtead of intereſt, 10g} , 
year till marriage or full age; and to all three he gave 50/1, ed 
for mourning ; to his brother the reſpondent Henry Mereqyi 
he gave 500/. to Charles Birch 30 l. and to William Downy at 
George Lynch 101. each; and he deviſed to his brother the * 
pellant Thomas Meredyth, and his heirs for ever, all his rey 
eſtate in the county of Meath, (without particulariſing any) fu. 
ject to his debts and the above jointure, portions and legacies 
with intereſt ; and appointed him and his brother Henry er. 
cutors. 


By Dean Charles's death in Fuly 1747, without male iſle 
the appellant Thomas Meredyth his brother, as next remainder 
man in the articles of 1676, and ſettlement of 1701, beeant 
ſeiſed of the lands of Newtown, Clonegarrab, Carlanſtown, Bu 
gietb, Iriſh Town, Garriſtoun, Scurlog ſtoum and Roriſtoun, ther 
by limited to him; and as deviſee of Dean Charles, he becan 
alſo ſeiſed of the lands of Norbinſtoun, Kilbegg, Alcock's ali 
Betagh's Land in Kilbegg, in the county of Meath, whereot Da 
Charles was tenant in fee; and in Hilary Term 1749, be ſi 
fered a recovery of the lands of Balgieth and Carlanſiown. 


In April 1749, Letitia, the widow of Dean Charles, togetit 
with Catherine, Fane and Fudith Letitia, their children, filed 
bill in the Court of Chancery in Treland, againſt the appella 
Thomas Meredyth and others ; praying, that the value of De 
Charles's real and perſonal eſtates, and of the incumbrances8 
fecting them, and his debts, funeral expences, and legaci 
might all be aſcertained ; and that the plaintiffs might be deen 
to their reſpective legacies, portions and maintenances 86 
them by his will. 
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The appellant Thomas Meredyth, by his anſwer, inſiſted | 
the remainder limited to him by the articles. of 1676 and letth 


ment of 1701; whereby, upon Dean Charles's death with 
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male iſſue, he became entitled, as next remainder-man in tail, 
to the lands compriſed therein, which were therefore not ſub- 
ject to the plaintiffs demands; and he further inſiſted, that the 
lands of Balgeith and a moiety of Carlanſtoun, were limited to 
Tudith Meredyth for her life for her joiature, and that ſhe did 
not join in making a tenant to the precipe, in the recovery ſuf- 
fered by Henry. And that Charles Meredyth the elder, and 
Henry had, by leaſe and releaſe dated the iſt and 2d of May 1706, 
mortgaged. the lands of Scurlog flown, Clonegarrab and part of 
Newtown, to William Partington for 6361. gs. 4d. and that the 
mortgagee had not joined in making a tenant to the precipe in the 
faid recovery; and conſequently, that the recovery ſuffered by 


tement of 1701, under which he claimed. 


From the time of putting in this anſwer no further proceed- 
ings were had in the cauſe till the 1ſt of February 1753, when 
the plaintiffs amended their bill ; but again forbore proceeding 
till the year 1755. 

The reſpondent Catherine, Dean Charles's eldeſt daughter, in 
4urnft 1753, married the reſpondent Henry Leſie; and Judith 
Lelitia, the Dean's third daughter, in May 1754, married the 


in March 1754, and by her will. appointed the reſpondents 
Henry Le/ize and Henry Meredyth her executors. | 


and Catherine his wife, William Brownlow and Fudith Letitia 
bis wife, on the 17th of July 1755, filed a bill of revivor, but 
proceeded no further: And Letitia the widow died in January 


1756, having by her will appointed the reſpondents William 
Brownlow and Henry Meredyth her executors. 


The appellant Thomas having ſuffered a recovery of the lands 
of Balgieth and Carlanſtown, and being indebted to Thomas 
Gladow in 2202 J. 84. 8 d. and to the appellant Nathaniel Cle- 
ments in 12601. 145. 64. for ſecuring thoſe ſums, by indenture 
ated the 12th of January 1756, demiſed theſe lands to Gleadow 
r 500 years; ſubje to redemption, on payment of the ſaid 
22021. 85, 8d. to Gleadiw and 1260 J. 145. 6d. to Clements 

| with 


Henry in 1715, had not barred the remainders limited by the ſet-. 


reſpondent William Brownlow ; Fane the ſecond daughter died 


Letitia Meredyth, widow, and the reſpondents Henry Leſlie 
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—— with intereſt: And Thomas Gleadow having afterwards fileg 
; 1707. . . a 
— bill of forecloſure, and obtained a decree for ſale of the my. 


not ſubject to the reſpondents demands. 
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gaged premiſes, the appellant Edward Gleadow purchaſed them 


under that decree, in truſt for Thomas Gleadow and the appellay 
Clements. | 


In Fuly 1755 the reſpondents Henry Leſlie and his wife, and 
William Brownlow and his wife, filed an amended bill, making 
Thomas Gleadow and the appellant Edward Gleadow parties 
who were not ſo to any of the former bills; and by a ſubſe. 
quent amendment, on the 6th of Auguſt 1762, they made the 
appellant Nathaniel Clements a party; which amended bill ſtated 
the mortgage made by the appellant Thomas Meredyth to Thima; 
Gleadow, of the lands of Balgieth and Carlanſtown, and the fale 
of thoſe lands to the appellant Edward Gleadow, under the de- 
cree of forecloſure obtained by Thomas; and prayed, that the 
former bills and proceedings might ſtand revived, and that 
Thomas Gleadow and the appellant Edward Gleadow might ac. 
count for ſuch part of the rents of the ſaid lands as they had 
received. | 


The appellant Thomas Meredyth put in his anſwer to this ll 
bill on the 11th of May 1762, and Thomas Gleadow and the ap- 
pellants Edward Gleadow and Nathaniel Clements alſo ſeverilly 
anſwered, inſiſting on the mortgage of Balgieth and Cartai- 
flown, and the ſale to the appellant Edward Gleadow, in trult 
for Thomas Gleadow, and the appellant Nathanzel Clenpnts, 
whereby they were become entitled ta thoſe lands, which were 


The cauſe was heard by the Lord Chancellor of Ireland, of 
the 11th, 15th, 16th, 18th and 23d of February 1765, when 
his lordſhip was pleaſed to decree, that the reſpondents Hey 
Leſlie and Catherine his wife, in right of Catherine, were ei 
titled to the ſum of 4000/. in the pleadings mentioned, together 
with a maintenance of 120 J. a year for Catherine, from the death 
of her father Dean Charles Meredyth, to the time ſhe attained 21, 
and from thence to intereſt for the ſaid ſum of 4000 J; and thit 
the reſpondent William Brownlow, in right of Judith Letitis his 
wite, who died pending the ſuit, was entitled to the ſum of 3090): 


. . | R . b 
in the pleadings mentioned, together with a maintenance © 
| b 1004. 


Calles in parliament. 


100 I. a year for Tudith Letitia, from the death of Dean 
Charles Meredyth her father, to the time of her intermarriage 
with Brownlow, and from thence to intereſt of the ſaid ſum of 
20001 ; and that the reſpondents Henry Leſlie and Henry Mere- 
tb, as executors of Jane Meredyth, ſpinſter deceaſed, were 
ertitled to the ſum of 3000 J. in the pleadings mentioned, together 
with a maintenance of 100/. a year for Jane, from the death of 
her father Dean Charles Meredytb, to the time ſhe attained 21, 
and from thence to intereſt of the ſaid ſum of 3000/7; and that 
the reſpondents Henry Leſlie and William Brownlow, as executors 


jointure of 2001. a year, and to the annuity of 100 /. deviſed to 
her by the will of her huſband, which were due at the time of 
her death; as alſo to the ſum of 150/. bequeathed to her by the 
{aid Dean Charles Meredyth, with the legal intereſt thereof from 
his death; the faid Letitia having by her will deviſed the ſame 
to the reſpondents Henry Leſlie and Wilkam Brownlow : And 
that the ſaid ſeveral ſums ſhould be charges upon all the lands and 
premiſes in the pleadings mentioned; and proper accounts were 
directed to be taken of what was due in reſpect thereof. And it 
vas further ordered, that the Maſter ſhould take an account of 
the aſſets of the faid Charles Meredyth, and of his debts, and of 
ſuch debts and incumbrances as affected his real eſtate; and alſo 
an account of what the appellant Thomas Meredyth made, or 
without wilful default might have made, of the lands and pre- 
miſes, from the death of the ſaid Charles Meredyth ; And that 
the Maſter ſhould alſo take an account of what the appellants 
Uladow and Clements received, or without wilful default might 
have received, out of the lands of Balgieth and Carlan/town, from 


the time that they or either of them got into the poſſeſſion 
thereof, | 


ticles of 1676, made upon the marriage of Charles Meredyth the 
grandfather, with Judith his ſecond wife, was, upon failure of 
Henry his ſon by his firſt wife and his iſſue, to provide for the 
lons of this ſecond marriage; who were therefore to be conſi- 


de an eſtate for life only to Henry, with remainders to his 
rſt and other ſons, and then inaccurately introduced a limita- 
Vox. VI. 3 K | tion 


of Letitia Meredyth deceaſed, were entitled to the arrears of a 


red as purchaſors for a valuable conſideration. Theſe articles 
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From this decree the preſent appeal was brought, and on behalf J. Chun. 
of the appellants it was argued, that the apparent intent of the ar- A. Forretter. 
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interpoſed eſtate to truſtees for preſerving the contingent remain- 


ciples it was plain, that Henry Meredytb, under the ſettleme" 
of 1701, took an eſtate for life only, with an intervening eſ 
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tion to the heirs of bis body: But by the known rule of conſtru. 
ing marriage articles, this general limitation could never be ſuf. 
fered to give him a power of defeating the ſons of the ſecond 
marriage, who were, equally with himſelf, the objects of thop 
articles; and if a bill had been brought for carrying them into 
execution, the Court of Chancery would have confidered the 
general words as importing only a farther limitation to Henry 
other ſons, and to his daughters in tail, and would have direg- 
ed a ſettlement acccordingly, for anſwering the manifeſt intent 
of the articles. So far indeed the ſettlement of 1701 properly 


purſued that intent, by interpoſing an eſtate to truſtees, and their 


heirs, for preſerving contingent remainders, between the life eſtat 
of Henry, and that limited to his ſons and daughters in tail; bu 
when, after thoſe eſtates, it limited another to the heirs of the boy 
of Henry, it not only departed from, but contradicted the xr 
ticles; which, as it was made after marriage, it certainly could 
not do, and did not mean to do, notwithſtanding this ſlip of the 
perſon who drew it; for the ſettlement was expreſsly ſtated to 
be made in complement and performance of the articles, and if it 
was a performance, it could not give Henry a power of defeat- 
ing the remainder limited to the appellant Thomas Mercdyti's 
father, which the articles never intended. But admitting the 
remainder in tail, limited to Henry by this ſettlement of 1701, 
to be good, yet it was never executed in him, by reaſon of the 


ders; which being itſelf an eſtate of freehold veſted in them, 
prevented Henry's life eſtate from conſolidating with his remain- 
der in tail ; it being clear, that an intervening eſtate of freehold, 
prevents a remainder in tail from executing in him, who has the 
precedent eſtate for life; and no leſs ſo, that the truſtees had not 
a contingent, but a veſted eſtate of freehold in them ; for other- 
wiſe, the appointing them would be idle and fruitleſs, as their 
eſtate might be barred by fine or recovery, and ſo the contin- 
gent uſes remain without ſupport. The eſtate of ſuch truſies 
ariſes out of the reſiduary intereſt left in the grantor, after tit 
limitation of a life eſtate to the grantee ; enabling them to ente 
for the forfeiture or alienation of the tenant for life, ad 
paſſes to them as an immediate. legal freehold, for anſwering the 
purpoſe of their appointment. From theſe inconteſtible prit- 
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* freehold to the truſtees, for preſerving the contingent limita- 
ons to his ſons and daughters, and an wnexecuted remainder in 

to himſelf; and if ſo, it was no leſs plain, that his recovery 
ith ſingle voucher only, did not bar that remainder, nor conſe- 
ently the ſubſequent ones limited to Thomas his brother, 
* his firſt and other ſons; ſince no recovery, with ſingle 
oucher, bars any other eſtate than that of which the tenant in 

al (admitting for the purpoſe, Henry to have been ſuch) is 
&ually ſeiſed in poſſeſſion of, at the time of the recovery being 


affered. 


But further: The four denominations of Balgeith, and the 
diety of Carlanſtown, Scurlog flown and Clonnegarrah, were un- 
fected by Henry's recovery in 1715, upon another and no leſs 
ar principle. The two firſt were held in jointure by Judith 
is father's widow, till 1738, and the two laſt were mortgaged 
fre to Partington ; ſo that the legal freehold of none of them 
18 in Henry when he ſuffered the recovery, Neither Fudith Me- 
hub or Partington joined in the recovery, and conſequently there 
ither was or could be a legal tenant to the precipe. Here could 
no preſumption admitted, of a ſurrender of their eſtates for- 
king an effectual tenant to the precipe, ſo as to bring this re- 
very within the aid of the Jriſb acts of 4 Geo. I. c. 10. and 
1 Ges, IT. c. 11. formed pretty much upon the plan of the Eng- 
ads of 10 and 11 Vill. III. c. 14. and 14 Geo. II. c. 20. thoſe 
sſuppoſing the recovery to be ſuffered by one who had ſuffi- 
ent power of doing ſo, even in the caſe of purchaſors for valu- 
le conſideration, and quieting poſſeſſion after the time there 
elcribed, notwithſtanding any error or defect in ſuch recovery, 
it thoſe proviſions by no means applied to the preſent caſe; 
Henry Meredyth had no eſtate of freehold in the lands held in 
ture by Judith, nor in thoſe conveyed to Partington, and 
dlequently had no power to ſuffer a recovery of either. Where 

e perſon has power of ſuffering a recovery, the above acts let 

2 preſumption, that omnia rite et ſolemniter acta. This is 


tet We /umptio juris et de jure. But where there is a defect of power, 
nd ſuch preſumption is admiſſible; and eſpecially in a caſe like 


preſent, where preſuming that Judith ſurrendered her eſtate, 
ld be preſuming a manifeſt abſurdity ; vzz. that a jointreſs 
ld join in an act poſſibly prejudicial to her own intereſt, but 
'aly deſtructive of that of her own children, provided for 
n dy her marriage ſettlement, 
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— On the other fide it was contended, that though the eſtate ta 


1767. 


Wo Yorke. 
F. Norton. 


was not execated in Henry Meredyth, ſo as to merge the eta: 
- for life, by reaſon of the interpofing eſtate of freehold limited u 
truſtees to ſupport the contingent remainders, yet he was entitle 
at the time of the recovery to the eſtate tail in remainder, a8 yl 
as to the eſtate for life; therefore it was not a void, but a u 
lid recovery, being excepted by virtue of the proviſo in the ſu. 
tute of 14 E/iz. out of the enacting clauſe in that law, which 
avoids recoveries ſuffered-by tenants for life, to the prejudice a 
thoſe in remainder or reverſion. That as to the lands in jointun 
to Judith Meredyth, and in mortgage to Partington, it muſt, after 
ſach a length of time, be preſumed that there was a proper te. 
nant to the precipe ; and that ſome deeds were executed, though 
not now appearing, by which the freehold of theſe lands was yell 
ed in Henty, previous to his ſuffering the recovery. And this pr. 
ſumption was fortified by two circumftances : 1ſt, That the 
lands were limited both by the will of Henry Meredyth, and the 
deed of 1729, to Thomas Meredytb in poſſeflion, without taking 
any notice whatever of Judith Meredyth. 24, That the lands 
Balgieth were demiſed by Thomas Meredyth to Garnet, Which 
circumſtances ſhewed, that ſome other proviſion muſt have ben 
made for Judith, though the deed by which it was made di 
not appear. That this recovery was acquieſced in, and conlidet 
ed as ſufficient by all the family. If it had not, it was in the 
power of Thomas Meredyth the elder, and of his ſon Charles, « 
of Charles alone after the death of his father, to have ſuffered 1 
recovery which could not have admitted of a doubt; and the y- 
pellant Thomas ought not now to be permitted to controvert| 
as he received 10067. under the deed of 1729, and did many 0 
to confirm it. Befides, by the ſtatute of 4 Geo. I. no vit d 
error can be brought to reverſe a voidable recovery, after 20 yet 
and the ſtatute of 21 Geo. II. meant to fix a time for eſtabliſlung 
void recoveries, as had been before done by the former ſtalut 
for ſuch as were only voidable ; and conſequently by the late 
of theſe ſtatutes, the preſent recovery was eſtabliſhed. 


As to the objection made by the appellants Gleadow and 
mefits, that they were purchaſors for a valuable confiderali 
under a decree, and without notice; it was ſaid, that the (ett 
ment of 1729, was regiſtered, which was notice to ever) bod 

and that the appellant G/adow, though his anſwer was crab 
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in effect admitted notice; for he knew that Dean Charles Mere- 
dyth was the reputed owner of the eſtate, he knew of his will, 

he conſulted counſel upon the title, and i in a ſettled account he 
charged the appellant Thomas Meredyth with 200/. as executor 
of his brother; and that the proceedings upon the bill to fore- 
cloſe, pending the ſuit which the reſpondents had inſtituted, ap- 
peared to have been a fraudulent contrivance between the appel- 


lants Meredytb and Gleadowe, to ſtrip the reſpondents of their 


tight. 


And as to another objection, that the daughters of Dean 
Charles Meredyth were merely volunteers, it was anſwered, that 
there was no proviſion whatever made for them by the deed of 
1729, except the power of charging the eſtate, thereby reſerved 
to their father, of which he was a purchaſor, by making himſelf 
tenant for life, and ſubjecting the eſtate to his mother's jointure, 
and a ſum of 3000 /, for the portions of his brothers and ſiſters, 
That the daughters had nothing but what they were entitled to 
under their father's will, and muſt have ſtarved if they had not 
been ſupported by their relations ; the appellant Thomas never 
having ſupplied them with a ſhilling, though he had been all 
along in the poſſeſſion of the whole eſtate, under the will of Weir 
ſather. | 

After hearing counſel on this appeal, the judges were directed 
to deliver their opinion upon the following queſtions ; vig. A. 
* tenant for life, remainder to truſtees to preſerve contingent re- 

* mainders, remainder to his firſt and every other ſon in tail male, 

* remainder to his davghters in tail general, remainder to the heirs 

* of his body, with remainders over. A. ſuffers a recovery with 
* ſingle voucher, being himſelf tenant to the writ. Q. Whe- 
ther this recovery is good, to bar the remainders expectant 
* upon the eſtate tail of 4? Or, whether it is cured by the ri 
*a& of 21ſt Geo. II? If the recovery be good upon the firſt 


„ queſtion, then Q. Whether upon the facts diſcloſed in this 
*caſe, the lands in jointure to Fudith, and in mortgage to Par- 
lington, paſſed thereby?“ Whereupon the Lord Chief Juſtice 
of the Common Pleas, having conferred with the Judges preſent, 


delivered their unanimous opinion, that the recovery with ſingle 


Youcher, did not bar the remainders over, and was not cured by 


tne Iriſh act of 21 Geo, II. It was therefore OR DERED and AD- 
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JUDGED, that the decree ſhould be reverſed ; and that the re. 
ſpondent's bill, ſo far as it ſought to charge the lands compriſed 
in the ſettlement of 1701, with a jointure and legacies, unde 
the will of Charles Meredyth, ſhould be diſmifſled. 
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Cornelius Chapman on the ſeveral? ? 
Demiſes of Richard Oliver, 0 | 
and T/abella his Wife, Thomas Plaintiffs, 3 
Batterſbee and John Coole, 1 In Error. 


Margaret Brown Widow, and 


2 . 8 2 Defendants. 


24th February, 1767. 


N Michaelmas Term 1763, an ejectment was brought by 

Richard Oliver, Gent. and Jabella his wife, Thomas But 
terſbee, and Jobn Cooke, in the Court of King's Bench, in the 
name of Cornelius Chapman, againſt Margaret Brown, widow, 
and the other defendants in error, for divers meſſuages and he- 
reditaments in Mancheſter, in the county of Lancaſter, on the 
ſeveral demiſes of the ſaid Richard Oliver, and Jabella his wif, 
and of the faid Thomas Batterſbee and John Cooke, 


The defendants having pleaded to the ejectment, the cauſe ws 
tried at the aſſizes holden at Lancaſter, on the 19th of Mari 


1764 ; when a ſpecial verdict was found on the demiſe made by 
Richard Oliver and his wife, to the effect following: 


That Joſhua Brown, being ſeiſed in fee of the premiſes in 


queſtion, on the 4th of May 1694, made his will, and thereby 


deviſed them in the words following: Item, I do hereby giv 
and deviſe unto my loving wife Ann Brown, and her afligns 
* my ſeveral meſſuages, burgages, and tenements, with thei 
* and every of their appurtenances, ſituate, lying and being it 
= Mancheſter aforeſaid, in or near a certain place there called 
« Plungeon Field, and now in the ſeveral poſſeſſions of Geri? 


Malter, William Higginſon, Robert Park and Mary Ry if 
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« together with the two new houſes, or meſſuages, next adjoin- 
« ing to the mefſuage now in the poſſeſſion of the faid Mary 
« Rycroft, for and during the term of the natural life of my ſaid 
« loving wife, and in lien and full ſatisfaction of her dower, 
« and title of dower, of, in, and unto all my real eſtates. Item, 
« [tis my will and mind, and I do hereby give and deviſe all 
« and ſingular other my meſſuages, burgages, chapel and other 
« my inheritances whatſoever, with their and every of their ap- 
purtenances, ſtanding, lying and being in Mancheſter afore- 
« aid, (not before hereby deviſed) to my ſaid wife, for her 
life as aforeſaid, in whoſe tenures and poſſeſſions ſoever the 
© fame now are and be, together with the ſaid meſſuages and 
4 burgages deviſed as aforeſaid, to my ſaid wife; and from 
© and after the death of her my ſaid wife, unto my dear and 
© loving brother Thomas Brown, for and during and until ſuch 
time as William Brown, eldeſt ſon of my brother Reginald 
« Brown, ſhall or may attain the age of 24 years; and from 
* and after the ſaid William Brown ſhall attain the ſaid age of 
24 years, I give and deviſe all the ſaid meſſuages, burgages, 
chapel, lands and hereditaments, with the appurtenances fo as 
aforeſaid deviſed to my ſaid brother Thomas, unto my ſaid ne- 
phew William Brown, and his aſſigns, for and during the 
term of his natural life; and from and after the death of 
the ſaid William Brown, then to the firſt ſon of the body of the 
laid William Brown, lawfully begotten, or to be begotten, and 
to the heirs male of the body of ſuch firſt ſon lawfully to be 
begotten ; and for want of ſuch iſſue, then to the ſecond, 
third, fourth, fifth, and every other ſon and ſons of the ſaid 
William Brown, according to their ſeniority, lawfully begotten, 
or to be begotten ; and to the heirs males of the body of ſuch 
ſecond, third, fourth, fifth, and other ſon and ſons of the ſaid 
William Brown, lawfully to be begotten the eldeſt of the 
laid ſons of the ſaid William Brown, and the heirs males of 
lis body, always to be preferred before the younger, and his 
heirs males; and for want of ſuch iſſue of the body of the 
laid William Brown, then to the ſecond ſon of my ſaid brother 
Reginald Brown, for and during the term of his natural life ; 
and from and after the death of the ſaid ſecond ſon of my 
brother Reginald Brown, then to the firſt ſon of the body of ſuch 
cond ſon of my ſaid brother Reginald Brown, lawfully be- 
Batten or to be begotten, and to the heirs males of the body of 


« ſuch. 
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Por « ſuch * ſecond ſon, lawfully to be begotten. And for defayl 
LL * of ſuch iſſue, to the third, fourth, fifth and every other 
*« younger ſon or ſons of the ſaid ſecond fon of my ſaid brothe 
* Reginald Brown, according to their ſeniority, and to the heir 
* males of the bodies of the ſaid third, fourth, fifth and othy 
*« ſons of the ſaid ſecond ſon of the ſaid Reginald Brown, lau. 
fully to be begotten ; the eldeſt of the ſaid fon and ſons, ing 
« their ſeveral heirs males, according to the ſeniority or Priority 
* of birth, to be preferred before the younger of the ſaid (yy 
* and their heirs males; and for want of ſuch iſſue, then to th 
ce eldeſt or next ſon or ſons of the ſaid Reginald Brown, for th 
* time being, for the term of his natural life; and after his g 
e their deaths, to the heirs. males of the body of ſuch eldeſt a 
next ſon of my ſaid brother Reginald, lawfully to be begotten; 
© the elder of ſuch ſaid ſon and ſons and the heirs males of hi 
* body, being always preferred before the younger, and his hein 
„ males; and for want of ſuch iſſue, then to the firſt fon 9 
* my now loving brother Samuel Brown, for and during th 
* term of his natural life; and from and after the death of ſuc 
1 firſt ſon of the ſaid Samuel Brown, then to the fir ſa 
4 of the body of ſuch firſt ſon of the ſaid Samuel Brown lawful 
| | | * to be begotten; and for want of ſuch iſſue, to the ſecond 
[4 third, fourth, fifth and every other ſon and ſons of the {a 
« eldeſt ſon of the ſaid Samuel Brown, according to their (even 
* ſeniorities, lawfully begotten, or to be begotten, and to ti 
* ſeveral heirs males of their ſeveral and reſpective bodies; th 
„ eldeſt of the ſaid ſons, and his heirs males, to be prefer 
before the younger and his heirs males; and for want of ſucl 
| * iſſue, then to the ſecond, third, fourth, fifth, and each othe 
$ “ ſon and ſons of the ſaid Samuel Brown, according to ti | 
„ ſeveral ſeniorities, lawfully begotten or to be begotten, ford 
1 * during their ſeveral and reſpective lives; and from and A 


4 


* 


c 


A 


| (4 
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* Tt was ſuppoſed on the part of the plaintiff, that there was an omiſſion in this} | 
and that in tranſcribing the will from the rough draft, a line was inadvertent 
out, containing the following words: fir/t ſon, lawfully to be begotten ; and far u 
ſuch iſſue, then to the ſecond ſon of the body of ſuch ſecond ſon of my ſaid brother k4 
Brown, lawfully to be begotten, and to the heirs males of the body of ſuch. And i 
ſaid, that by ſupplying the omiſſion in this manner, the limitation in favour 
ſecond ſon of Reginald and his deſcendants, would be preciſely the ſame as tht 
tator had before expreſſed with regard to the firſt ſon of Reginald and his deſe 
ants, which, upon an attentive peruſal of the will, appeared, beyond a doubt, to! 
been his intention. | | 
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« their reſpective deaths to the firſt ſon of their ſeveral and re- 
« ſpective bodies, lawfully to be begotten ; and to the ſeveral 
« heirs males of their ſeveral and reſpective bodies, lawfully to 
« he begotten ; the elder of the ſaid younger ſons of the ſaid 
« Samuel Brown, and his heirs males, always to be preferred be- 
« fore the younger of the ſaid ſons, and his heirs males; and 
« for want of ſuch iſſue, to the right heirs of me the ſaid Joſhua 
« Brown for ever. And I do declare, that the reaſon of my 
« ſettling and limiting my ſaid meſſuages, lands and heredita- 
« ments, as aforeſaid, is, becauſe I defire to have the ſame con- 
« tinue in my name and blood ſo long as it ſhall pleaſe God to 
« permit the ſame.” | 


That on the 1ſt of Auguſt 1694, the teſtator died ſeiſed, and 
without iſſue, leaving Ann his widow, and the ſaid Thomas, 
Reginald and Samuel, his brothers, and the ſaid Villiam, his 


nephew, the ſon of Reginald Brown, That at the time of the 


faid William Brown was the only ſon of Reginald then born, 
and that he was born the 29th of March 1682. That upon the 
teſtator's death, Ann his widow, entered into ſuch part of the 
premiſes in queſtion as was deviſed to her; and the teſtator's 
brother Thomas entered into the reſidue deviſed to him, until 
Milliam Brown ſhould attain the age of 24, who on the 2gth 
of March, 1706, attained that age, and entered into poſſeſſion. 
That Reginald Brown had iſſue a ſecond ſon, named Thomas, 
who was born on the 143th of March 1695. That on the 16th 


William his eldeſt ſon, and Thomas his ſecond ſon. That on the 
12th of January 1712, Ann, the teſtator's widow died, and 
thereupon William Brown entered into and was ſeiſed of ſuch 
part of the premiſes in queſtion, as had been deviſed to her for 
life. That on the 2oth of December 1722, William Brown died, 
leaving Iſabella Oliver, one of the leſſors of the plaintiff, his 
daughter, and no other iflue, and that Thomas his brother, the 
ſecond ſon of Reginald, entered and was ſeiſed. | 


That 1 Geo. II. an a& of parliament was made (which was 


bomas Brown, to enable him (who in the act was ſtated to be 
nant for life only) to grant building leaſes of the premiſes in 
Vor. . 3 M queſtion, 


of January 1696, Reginald Brown died, leaving iſſue the ſaid | 


ated verbatim in the verdict) upon the petition of the ſaid 
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teſtator's deceaſe, and alſo at the time of making his will, the . 


Oliver, and Iſabella his wife, demiſed to the plaintiff, the le- 
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queſtion, for any term not exceeding 99 years. That at the time 
of paſſing this act, the ſaid Thomas Brown had iſſue, only one 


ſon named Reginald, who, on the 26th of April 1736, died u 
infant, without iſſue, and unmarried. | 


That Thomas Brown, by indentures of leaſe and releaſe, dated 
the 1ſt and ad of April 1747, between himſelf of the one part 
and John Greaves and Roger Whichcot Maſſey of the other par, 
conveyed the premiſes in queſtion, to Greaves and Maſſey and 
their heirs; to the intent to make them tenants to the precipe 
in a common recovery intended to be ſuffered of the ſaid pte. 
miſes, and which recovery, when ſuffered, was thereby declared 
to be to the uſe of the ſaid Thomas Brown in fee. That at the 
aſſizes holden at Lancaſer, on the 6th of April 1747, a com- 
mon recovery was ſuffered, according to the uſage and practice 
of that court, of the premiſes in queſtion, wherein Thomas Bar- 
ter and Fohn Barlow were demandants, the faid Greaves and 
Maſſey were tenants, and the ſaid Thomas Brown was vouchet. 
That on the 5th of June 1762, Thomas Brown duly made his 
will, and thereby deviſed an annuity of 1001. per ann. to Mar- 
garet his wife for life, and another annuity of 401. per ann. to 
his grandſon, Jabn Barlou, fan of his daughter Sarah, then the 
wife of the defendant Maſon, during the lives of Margaret and 
Sarah, and the ſurvivor of them, to be ifſuing out of the pre- 
miſes in queſtion; he then deviſed the remaining clear rents, 
iſſues and profits thereof, during the lives of the ſaid Margaret 
and Sarab, and the ſurvivor, unto the faid Margaret and Sara, 
and the ſaid John Barlo and the ſurvivor of them, ſhare and 
ſhare alike; and he deviſed the premiſes in queſtion, after the 
deceaſe of the ſaid Margaret and Sarah, to the ſaid Jobn Boris, 
his grandſon in fee. That on the 7th of November 170%, 
Thomas Brawn the teſtator, died ſeiſed, leaving the defendant 
Sarah, wife of the defendant Maſan, his daughter and heir at 
law. That Thomas Brown and Samuel Brown, the brothers of 
the teſtator Joſbua Brown, died many years ago without ifiue 
That 1/abella Oliver, one of the leſſors of the plaintiff, was the 
heir at law of William Brown, the firſt fon of Reginald, and was 
alſo heir at law of the teſtator Joſhua Brown, That Richari 


miſes in queſtion, to hold from the 16th of November, 3 Geo. Il 


for ten years, by virtue of which demiſe he entered, and the ey 
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-ndants ejected him; and upon the whole matter, the jury ſub- 
mitted to the judgment of the Court, whether the verdict ought 
to be for the plaintiff or defendants. 


In Hilary Term 1765, this ſpecial verdict was argued in the 


endants; the Court being moſt clearly of opinion, that Thomas 
genen, the ſecond ſon of Reginald Brown, took an eſtate tail 
u the premiſes in queſtion, by the will of Jo/bua Brown. 


To reverſe this judgment, the preſent writ of error was 
bought; and on behalf of the plaintiff it was argued, that tne 
late deviſed to Thomas, under the deſcription of“ the ſecond 
© ſon of my brother Reginald, was in ſo many words expreſſed 


enlarge that eſtate, or any evidence arifing from the will of 
n intention in the teſtator to give him a larger eftate ; but on 
he contrary, a manifeſt intention appearing in the whole frame 
f the will, to make all the ſons of Reginald, born or unborn, 
dof Samuel after him, tenants for life ſucceſſively, with re- 
minders in tail to the firſt and other ſons of every ſuch tenant 
tr life. As to the words of the will, the defendants would 
nl themſelves of the confuſion in the expreffion, ariſing from 
de omiſſion above taken notice of; and had argued, that 
bough the eſtate. firſt given to the ſecond ſon of Reginald, was 
refſed to be an eſtate for his life, yet there was afterwards a 
nitation inſerted to the heirs of his body, which uniting with the 
mer deviſe, would enlarge the eſtate for life into an eſtate 
il. If there was ſuch a limitation, the conſequence would be 
Ideniable ; it being too well ſettled to be now diſputed, that 
ber a man has an eftate for life deviſed to him, even with the 
rave words, and no more,” or © no longer,” or the like, 
tif there is a ſubſequent deviſe in the ſame will to his heirs, 
the heirs of his body, theſe laſt words are to be conftrued as 
ds of limitation, and not of purchaſe, and will operate by 
* of the teſtator's general intention, againſt his words, and 
Ran eſtate in fee, or an eſtate tail, to the anceſtor, and not to 


Robinſon , (the authority principally relied on for the defen- 
Its) when 1t was once reſolved, that the word © ſon” in tha 


Court of King's Bench, and judgment given thereon for the de- 


o be an eſtate,- for and during the term of his natural life ;” 
ithout any ſaperadded or ſubſequent words which could operate 


e heir, Upon this ground it was, that in the caſe of Robinſon 
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and for this purpoſe it would ſuffice to obſerve, that the 


the teſtator had in contemplation, and in which he intended tl 


. eſtate (as in the preſent caſe) to defeat, rather than ſuppolt 
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will was uſed by the teſtator as a word of limitation; 25 NOmen 
colleftivum, as ſynonimous to“ heirs of the body,” it followed 
of courſe, that it enlarged the eſtate for life before given to th 
father, into an eſtate tail. But in the preſent caſe, the leq, 
of the plaintiff contended, that no words of limitation Were 
meant, or could with any propriety of conſtruction be applie 
to Thomas, the ſecond ſon of Reginald; conſequently, none which 
could operate to enlarge the eſtate for life expreſsly given hin 
It was not to be doubted, that the confuſion in this part of th 
will, was owing to an omiffion in copying; and if the word 
ſuppoſed to have been omitted could be ſupplied, the ſecond (v 
here meant would appear to be, not the ſecond ſon of Reg 
nald (Thomas), but the ſecond ſon of that ſecond fon; age 
able to the apparent intention of the teſtator, to limit his eſta 
in ſucceſſion to the ſeveral deſcendants of the then unborq fe 
cond ſon of Reginald, in like manner as he had before done ti 
thoſe of the firſt ſon of Reginald, who was then in being. By 
ſuppoſing, for argument ſake, that the omiſſion could or coul 
not be ſupplied, it was enough to ſhew, that the ſecond ( 
there meant could not be Thomas, the ſecond. ſon of Reginall 


next limitation to take place, in failure of iſſue of that ſecon 
ſon, was in favour of the third ſon of Thomas, the ſecond { 
of Reginald, Now while Thomas had a third ſon, there coul 
be no failure of the iſſue of Thomas. The event therefore whi 


third ſon of Thomas ſhould take, could not be a failure of tl 
iſſue of Thomas, the father of that third ſon, but of ſome oll 
perſon; of whom the words “ ſecond ſon” in the limitation de 
fore mentioned, muſt of neceſſity be underſtood. 


But it is objected, that though the law will not permit tt 
unborn iſſue of an unborn anceſtor, to take the eſtates which 
teſtator intended them; yet, in order as far as may be to effectu 
that intention, it will give the anceſtor a larger eſtate than 
meant for him, 1. e. an eſtate tail, under which his iſſue 
take inſtead of an eſtate for life. Not to mention how inch 
tual ſuch a conſtruction is to attain the end propoſed, becauſe i 
tenant in tail may employ the power thereby given him 0 


— — — — 3 1 — 


order of ſucceſſion which he is expected to preſerve; it vu 
mitte 
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mitted, that if the policy of the law would nvt allow the ſons of 
Thomas to take that eſtate which the teſtator deſigned them, it 
afforded no reaſon for giving to the father an eſtate which the 


heir, by a diſpoſition which the anceſtor never thought of. It 
was therefore hoped, that the judgment would be reverſed. 


On the other fide it was contended, that Thomas, the ſecond ſon 
of Reginald, took an eſtate tail. That it is a known and eſta- 
pliſhed rule of law, that where an eſtate is deviſed to one for 


made to the heirs of his body, ſuch deviſee takes an eſtate tail. 
That in the preſent caſe, the deviſe was to the ſecond ſon of 
Reginald Brown for life, and after his deceaſe, to the firſt ſon 
of his body lawfully to be begotten, and the heirs male of the body 
of ſuch ſecond ſon, which was apprehended to be a clear eſtate 
tail in the ſecond ſon of Reginald Brown ; and the inſerting a 
linitation to the farſt ſon of ſuch ſecond ſon, muſt be underſtood 
to mean no more than to direct the order of ſucceſſion, according 
to the laws of primogeniture; that is, to the ſecond ſon of Re- 
ginald, and after him to his eldeſt ſons and male deſcendants, ac- 
cording to the known courſe and order of ſucceſſion; and the 
words to his firſt ſon, were not to be conſidered as defignatip per- 


words hers male of ſuch ſecond ſon; and in this ſenſe, the word 
fon was nomen collectivum. It was morever apprehended, that 
the deviſe to the firſt ſon of one unborn, is too remote to take ef- 
tet by way of purchaſe ; and then the caſe was reduced to a de- 
viſe to one for life, and to the heirs male of his body, which 
s unqueſtionably an eſtate tail. 


But it was objected on the part of the plaintiff in error, that 
the intent of the teſtator is the governing rule in the conſtruc- 
tion of wills; and that in the preſent caſe, it was the teſtator's 
Plain intention, to give to the ſons of his brother Reginald eſ- 
ates for life cnly, with remainders to their firſt and (ſecond ſons 
n tail male ſucceſſively ; and that there was an omiſſion in the 
"ll, immediately following the deviſe to the firſt fon of the body 


her ſons of ſuch firſt ſon, and the heirs male of their bodies 
ucceſſively,; and alſo of a limitation to the ſecond fon of ſuch 
ond ſon, which ovght by conſtruction to be ſupplied. 

Vol. VI. 3 N 3 10 


fae, but in the nature of words of limitation, explained by the 


af the ſecond ſon of Reginald, of a limitation to the firſt and - 
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teſtator certainly did not deſign for him, and to diſinherit the 


J. Morton. 
J. Wallace. 


life, and afterwards a limitation either immediate or mediate is 


in his name and blood as long as God would permit. And although 


will beſt ſerve to effectuate the general intent of the teſtator. 


Intent of the teſtator: Whereas, if the ſuppoſed omiſſion in the 


) 
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To this it was anſwered, that the principle was not contro. 
verted, that the intent of the teſtator collected from the will, i; 
to govern the conſtruction; but with this reſtriction, that ſuch 
intent be conſiſtent with the rules of law. Suppoſe the intent 
of the teſtator to be clearly as contended, and that the ſuppoſed 
omiſſion in the will might be ſupplied by conſtruction, yet that 


intent could not take effect; as it would eſtabliſh a limitation of 
a poſſibility upon a poſſibility, and manifeſtly tend to a per- 
pPetuity, by a ſuſpenſion of the. inheritance from veſting, ang 

conſequently render the eſtate unalienable for a longer time than 


the policy of the law allows ; which has not yet been ſuffered 
to continue longer than a life or lives in being, and 21 years be- 
yond. 


It was farther objected, that if the iſſue of the. ſons unborn 
could not take as purchaſors, the limitation to them was void 
to all intents, and the unborn ſons had only eſtates for life given 
them by the will. 


But this objection ſtill proceeded upon the preſumption, that 
the ſuppoſed omiſſion in the will ought to be ſupplied by con- 
ſtruction. Though limitations to ifſue male of unborn ſons can- 
not veſt in them as purchaſors, yet it does not follow that they 
muſt be totally rejected; on the contrary, ſuch limitations ma- 
nifeſt the intent of the teſtator, that ſuch iſſue ſhould ſucceed 
to the eſtate; and the only way for that intent to take place, was 
to conſtrue the ſons of Reginald Brown to be tenants in tail male, 
and then their ifſue would inherit. Whereas the conſtrudion 
contended for by the plaintiff in error, would totally preclude 
the iſſue from taking, and defeat the clear intent of the teliz- 
tor, expreſsly declared in his will, that the eſtate ſhould continut 


the law will not allow ſome limitations in wills to take effec, 
in the very mode a teſtator wiſhes, yet juſtice requires, and the 
practice of Courts authorizes ſuch an expoſition of the will, 4 


And wherever a court ſupplies by conſtruction, any ſeeming de 
fect in the language, it is always to ſupport, not to defeat the 


preſent caſe were to be ſupplied by conſtruction, 1n favour ol 
the plaintiff, it would only be for the purpoſe of rejecting l he 


ne! 
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It was however inſiſted, that the act of parliament had con- 
\&d the queſtion, and was a legiſlative expoſition of the will, 
it the ſecond ſon of Reginald Brown was tenant for life only. 


But to this it was ſaid, that whatever might be the effect of 
ut act, with reſpect to perſons claiming under the ſame, yet 

e real rights of the parties, with reſpect to other perſons, could 

t be thereby varied, For the act was not meant, nor could be 

nitrued to make any alteration in the limitations of the will; 

yas ſolely to protect, in all events, the perſons who ſhould 
come leſſees upon the terms of rebuilding the premiſes, and 

pending money upon the faith of that protection. With re- 

ect therefore to a queſtion of right between the claimants un- 

the teſtator's will, it was ſubmitted, that the determination 

fit could not be affected by the act of parliament. 


After hearing counſel on this writ of error, the following Judgment 
eſtion was put to the Judges, viz. © Whether Thomas, the ſe- Jour? 8 
cond ſon of Reginald Brown, took any and what eſtate, under P. 493. 

the will of Joſbua Brown ? Whereupon the Lord Chief Baron 

| the Court of Exchequer having conferred with the judges 

elent, delivered their unanimous opinion, That Thomas, the 

lecond ſon of the ſaid Reginald Brown, took an eſtate tail un- 

der the will of the ſaid Joſhua Brown.” It was therefore or - 

arb and ADJUDGED, that the judgment given in the Court 

{ King's Bench ſhould be affirmed, and the record remitted : [ 
ind it was further oRDERED, that the plaintiff in error ſhould | | | 


y to the defendants in error, the ſum of 51. for their coſts in 
be Houſe, | 8 
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mentioned, with remainder to truſtees to ſupport continge 
Ty = S Pa G 17 
remainders; remainder to Jobn Lord Montagu his grand. 
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Dutcheſs of Montagu his Wife, John | 

Lord Montagu, commonly called Mar- Appellaat 
quis of Monthermer, and Lady Elixa- 
beth Montagu, 


Edward Lord Beaulieu, and 1/abella) 
Lady Beaulieu (late Ducheſs Dow-| ERP 
ager of Mancheſter) his Wife, and eſponden 
Others, . 54! ce 

Et > contra. 

13th March, 1767. 


TD Y the ſettlement made on the marriage of John late Dy 
of Montagu (then Lord Marquis of Monthermer) v. 
Lady Mary Churchill, dated the 18th of January 1704, fer 
eſtates in the counties of Northampton, Huntingdon, Southanjti 
Middleſex, Lancaſter, York, Bucks, and Berks, were, as top 
thereof, limited to Ra/ph Duke of Montagu, father of Duke fil 
for life ; and as to other part, and as to the whole after the des 
of Duke Ralph, to Duke Fohn for life ; with remainder as to 
the ſaid eſtates, after the death of Duke John, to the firſt 
every other ſon of Duke John in tail, with the reverſion in! 
to the right heirs of Duke Ralph. A power was given toD 
Jobn, to make a jointure of 2000 J. a year upon a ſecond w! 


and a proviſion of 40, ooo. for the younger children of 
marriage. 


Ralph Duke of Montagu, by his will dated the 21ſt of 40 
1707, after directing all his debts to be paid, except ſuch as We 
due upon mortgage, which he directed his eſtates mortgaged {bo 
ſtand charged with; gave and deviſed all his real eſtates whil 
ever, to his ſon Duke John for life, ſubject to the condition alt 
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+ life, remainder to truſtees to ſupport contingent remainders; 

nainder to the firſt and every other ſon of John Lord Mon- 

zu the grandſon, ſucceſſively 'in tail male; remainder to the 

ond and all other ſons of Duke Jobn, ſucceſſively in tail male; 

mainder to all and every the daughters of Duke John in tail, 

tenants in common, with divers remainders over, with the 

rerfion in fee to the teſtator's own right heirs. And as to all 

b jewels, plate, money, houſehold goods, and the reſidue of his 

ſonal eſtate, he gave the ſame to Charles Lord Halifax and 

n Lord Somers, Edmund Dummer and Thomas Dummer, in 

i for his fon Duke Jobn, in caſe he ſhould live to attain 22 

us of age, and appointed the ſaid truſtees executors of his will, 

til his fon Duke John fhould attain 22, and after his ſon 

uld attain ſuch age, he made him ſole executor of his will; but 

aſe his ſaid ſon ſhould die before 22, then he willed that his 

ecutors ſhould remain and continue his executors, and he then 
je to them all his perſonal eſtate not otherwiſe diſpoſed of, in 
t to lay out the ſame in a purchaſe of lands, to be ſettled 
on the ſame perſons and uſes, as his real eſtate was by his 
d will before given and deviſed. 


ud after reciting, that he was entitled to an annuity of 10007. 
ing out of the Exchequer, he deviſed the ſame in the fol- 
ing words: ** I do hereby give and deviſe the ſaid annuity 
r yearly ſum, unto the ſaid Charles Lord Halifax, Jobn Lord 
ert, Edmund Dummer and Thomas Dummer, their execu- 
ors and adminiſtrators, for and during the refidue and re- 
minder of ſuch term or terms, eſtate or eſtates as I have 
berein, upon the truſts following; viz. In truſt for my ſaid 
randſon Fobn, commonly called Lord Montagu, for fo many 
eis as he ſhall live; and from and after his deceaſe, in 
ult for ſuch perſon as at the time of the death of my ſaid grand- 
mn, ſhall be the heir male of his body, to take lands of inheritance 
rom bim by courſe of deſcent, ſor the reſidue of the ſame terms 
nd eflates; and in caſe there ſhall be no ſuch perſon, that ſhall 
f ſuch beir male, then in truſt for ſuch perſon as ſhall be the 
"ir male of the body of: my ſaid ſon John, commonly called Lord 
Tquſs of Monthermer, to take lands of inheritance from him 
/ urſe of deſcent, for the reſidue of the ſame terms and eftates ; 
Md in caſe there ſhall be no ſuch perſon that ſhall be ſuch heir 


ae, then in truſt for my ſaid ſon John, for and during ſo many 


o. VI, DIS * e years 


— 


« farms, lands, tenemepts, and hereditaments i in the county 4 


* mination of that eſtate, to the uſe of two truſtees and il 
6 heirs, during the life of my faid grandſon, upon truſt for 


my ſaid grandſon, to the uſe of all and every the 101 


Cafes in Parliament, 


« years as he ſhall live; and from and after his deceaſe, in tu 
ce from time to time for ſuch perſon and perſons as ſhall y 
entitled, by virtue of this my will, to the rents, iſſues 2; 


* profits of my real eſtate hereby deviſed, according to the { 
% veral eſtates thereof hereby limited and deviſed. 


4 


Then follows this proviſo or condition, vid. Provided, x 
7 my will is, and I do hereby deelare, that all and every th 
e eſtate and eſtates, truſt and truſts herein before given, devil 
limited, or declared unto or in truſt for my ſaid ſon John, con 
** monly called Lord Marquiſs of. Monthermer, are upon thi 
* condition and under this limitation following, viz. Th 
« in caſe he my ſaid ſon. ſhall not within 12 calendar mont 
« next after my deceaſe, if he ſhall be of the age of 21 yea 
* at the time of my deceaſe, or otherwiſe within 12 calend 
* months after he ſhall attain to the ſaid age of 21 years af 

my death, well and ſufficiently ſuffer a common recovery, i 
„ due form of law, of all ſuch manors, lordſhips, meſſusge 


„ JVarwick, whereof he ſhall be ſeiſed of the immediate freehd 
* and inheritance in tail, and ſhall not by deed under his hand: 
«ſeal, before or within three calendar months 'hext- after ſuc 
common recovery, declare the ſame recovery to be to the ul 
* himſelf for life, without impeachment of waſte; and after! 
determination of that eſtate, to the uſe of the ſaid Mark 
* fone and John Warner, or. unto the ſurvivor of them and 
« their heirs or the heirs of ſuch ſurvivor, during the life of bi 
* my ſaid ſon; or in caſe of the deaths both of the faid Ma 
« Antonie and Jobn Warner, then to the: uſe of two other pt 
* ſons and their, heirs during the life of my ſaid Jon, upon 
% for preſerving contingent remainders; and after his deced 
e to the uſe of my faid grandſon Jobn Montagu Eſq; comma 
« called Lord Montagu, for. and during the term of his nd 
& ral life, without impeachment of waſte; and after the det 


* preſervation of contingent. remainders; and after the death 


4% ſons of my ſaid grandſon, lawfully to be begotten, 2 
and ſucceſſively in tail, male; and for default of ſuch: if 
** the uſe of all and every other the ſon and ſons of my {#0 


* 
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« Lord Marquis of Monthermer, lawfully begotten or ts be begot⸗-—- 
« ten, ſeverally and fucceſſively in tail male; arid för default of 
« ſuch iſſue, to fuch uſes as my real eftate' is heteby given and 
« deviſed.” But if my ſaid ſon hall neglect or refuſe to offer 
« ſuch common recovery, and to make ſuch declaration of the 
« uſes thereof, within ſuch time and in ſuch manner as afdre⸗ 
& aid, then ty will is, that the gift and deviſe of my real eſtate 
« to my ſaid ſon ſhall ceaſe and be void; and then and in ſuch 
« caſe of ſuch neglect or refuſal, my real eſtate ſhall remain and 
„go over in fuch manner, according to the limitations there- 
« of herein before made, as if my faid fon was really dead ; and 
then and in ſuch caſe of ſuch neglect or refuſal, I will that 


« to my Executors in truſt for my faid ſon, mall be fora as if 
« he had died before his age of 22 years, and the monies arifing 
« by ſuch ſale ſhall be.laid out in a purchaſe, to be ſettled 
« 33 before is directed, omitting the uſe and eſtate of my (aid 
« ſon, by reaſon of ſuch his neglect or refuſal, or as near to the 
« (ume uſes as deaths of parties in the mean time will admit 
«of, but vie pp omiſſion as aforeſaid,” "uy 
On the gth of March 1-08, Ralph Duke of Montagu dicd, 
and left Duke John his only ſon, an infant under the age of 19. 
And ſoon afterwards the executors proved che will | 5 
in Hilary term 1909, Lords Somers and Hal ifax, ny Fob; 2 
Lord Montagu (then called Marquis of Monthermer), and the 
reſpondent Lady Beaulieu, then the only children of J Duke 
of Mantagu, by their next friend, and the other. perſons entitled 
in remainder under the will of Duke Ralph, exhibited a bill 
in the Court of Chancery, againſt Duke Jobn, then alfo an in- 
fant, and againſt the ſaid Edmund Dummer and 'Thomas Dummer, 
and the ſeveral agents and receivers of Duke Ralpb's eſtates; 
Etting forth his will, and charging, that doubts ind dificultids 
had ariſen in relation to the truſt thereby created; for that 


and gardens, and in the. improvement '6f his eſtate, became con- 
liderably indebted to ſeveral perſons, not only by mortgage and 
other real ſecurities, but alſo by bond and fimple contract, and 
that the creditors by ſimple contract and perſonal ſecurity were 
Try importunate and clamorous for their debts, many of thetn 

| having 


23 5 


n NE 5 
1767. 
— 


all the reſt and refidie of my perſonal eftate, herein before given | 


Duke Ralph having lajd out great ſums of money in buildings 


236 
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having been a conſiderable time out of their money, and threzt. 
ened to commence ſuits for the recovery of their debts; anq 
therefore the bill prayed an account of Duke Ralph's eſtate 
and that the court would give directions touching the applica. 
tion thereof, and the payment of his debts, and that Lords 6, 
mers and Halifax might receive the directions of the Court, 
7 time to time, for their acting in the ſaid executorſhip aud 
tru | 


7 


Mr. Edmund Dummer (one of Duke Ra{ph's executors, ani 


who had been his principal agent) by his anſwer to this bill 4. 
mitted, that Duke Ra/ph died confiderably indebted by judgment, 
ſpecialties, and ſimple contract, and that ſome part of the debt 
were due to neceſſitous perſons, who deſerved pity and compaſ. 
fion ; but he much feared and believed, that Duke Ralpb's per- 
ſonal eſtate would not be ſufficient to pay all his debts, as fu 
as he had then diſcovered. 


Upon hearing of this cauſe, on the iſt of Auguft 1710, it 
was decreed, that an account ſhould be taken of the perſond 
eſtate of Duke Ralph, and particularly of the value of his houſe- 
hold goods and furniture, which the Court directed to be 
particularized and valued, and of the ready money which the 
teſtator left at his death, and of his jewels and other valuable 
things, and directed the maſter to ſee a value ſet thereon ; and 
an account was alſo directed of the rents due and in arrear at the 
teſtator's death, and alſo for the woods fallen at his death ; and 
it was ordered, that notice ſhould be given for the creditors to 
come in and prove their debts before the Maſter, and that 
from the time any of the creditors ſhould have proved their 
debts, and the reports touching the ſame, ſhould be confirm 
ed, ſuch debts ſhould carry intereſt until paid ; and that what 
ſhould appear to be the balance of the receivers accounts, ſhould 


be brought before the Maſter, to be applied in ſatisfaction of 
the ſaid debts. 


Inventories of the houſehold goods, plate, and furniture ol 


Duke Ralph at his ſeveral houſes had been taken before tht 


making this decree. And the ſaid Edmund and Thomas Dunn 


the two acting executors, and all the ſtewards and agents o 


Duke Ralpb's eſtates, were examined upon interrogatories, pu 
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he accounts of the ſeveral parts of Duke Ralpb's eſtates ; and the 
editors came in and proved their debts before the Maſter, but 
o report was made under the decree, becauſe it appeared upon 
ach inventories, examinations and proofs, that the perſonal 
ute of Duke Ralph was greatly deficient to pay his debts. 
ind Duke John making good ſuch deficiency out of his own 
hate, and having paid off all the debts, took aſſignments of the 
yecialty debts to truſtees, and thereby became entitled to be 
nid the ſame with intereſt out of Duke Ralpb's real aſſets, or any 
«ſonal eſtate that might afterwards ariſe. | 


Duke Jobn having attained his age of 21, by leaſe and releaſe, 
ted the 13th and 14th of April 1711, conveyed the Warwick- 
ire eſtate to Edmund and Thomas Dummer, to the intent that 
ley might be tenants of the freehold of the premiſes, until a 
"mmon recovery ſhould be had; which recovery was thereby 
lclared ſhould enure to the uſe of the Lords Somers and Hal:- 


bens, in truſt, to ſettle and diſpoſe of the premiſes in ſuch man- 
er as Duke Job ſhould by deed or will appoint; and for want 
f fuch direction or appointment, in truſt for Duke Jobn, his 
heirs and aſſigns for ever. And a common recovery was accord- 
Ingly ſuffered in Eafter Term 1711. | 


In March 1711, the Warwickſhire eſtate was made a ſecurity 
by mortgage, for 6000 J. lent by Sir James Montagu, to Duke 
an; and in this mortgage the truſtees, Lord Somers, Lord 
aifax, Mr. Edmund, and Mr. Thomas Dummer, all joined. 
hey alſo all joined in another mortgage of this eſtate, on the 
th of April 1712, for ſecuring 12, ooo /. leat by Mr. Pitt to 
Duke Jobn. | | 


Duke Jobn having attained kis age of 22, a probate of Duke 
Ralpb's will was, upon the 7th of the ſame, April, granted to 
bim by the Prerogative Court of Canterbury. 


Jobn Lord Montagu, the grandſon, died on the 6th of Auguſt 
1711, an infant, and without iſſue; on the 11th of OFsober, 
715, Duke Jobn had a ſecond ſon born, named George, who 
lied in the month of December following ; and on the 25th of 
November 
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unt to the decree, and by their examinations they ſet forth 


ix, Edmund Dummer and Thomas Dummer, their heirs and aſ- © 
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A November 17 25 he had another ſon, Edwar d, who alſo died he 


1767. 2 
;ſore he was two years old. 


Mr. Edmund and Mr. Thomas Dummer having ſurvived 1, 
Somers and Halifax, joined in two other mortgages of the jj, 
wickſhire eſtate ; one dated the 2gth of April 1716, for ſec 
ing 10, ooo J. lent to Duke John, and the other dated the 2d. 
April 1720, for ſecuring 17,0001. alſo lent to Duke Jobn. A 
in November 1720, Mr. Thomas Dummer, having ſurvived B 
mund, joined in another mortgage of this eſtate, for ſecuri 
14,400 J. lent Duke John. 


The eſtates and terms conveyed and granted by the beſo 
mentioned mortgage deeds were, upon repayment of the ey 

| ſums thereby ſecured, to be reconveyed and reaſſigned to Dil 
John, his heirs, executors, adminiſtrators and aſſigns; and hehy 
ing afterwards paid off ſeveral of the ſaid mortgages, the premiſe 
therein compriſed were reconveyed and reaſſigned to him accord 


ingly. 


By articles dated the firſt of January 1722, made previous t 
and in conſideration of the marriage of Villiam Duke of Mn 

_ thefter with the reſpondent Lady Beaulieu, reciting, that by th 
fettlement made on the marriage of Duke Jobn, and the will 
Duke Ralph, the ſeveral eſtates of Duke John in the aid article 
mentioned, were, after the deceaſe of Duke John without iſſ 
[| | limited to Lady Hinchinbrookte for life, with remainder to be 
[ firſt and every other ſon in tail male, with other remainders over 
| And alſo reciting, that ſeveral eſtates in the counties of North 
ampton, Huntingdon and Southampton, were by the fame ſettl 
ment limited to truſtees for a term of 600 years, to commend! 
from the death of Duke Jobn, upon truſt, to make good thi 
jointure of Mary Ducheſs of Montagu, wife of Duke John, and 
| | afterwards to raiſe portions and maintenances for their young 
1 | ſons and daughters ; and particularly, that in caſe there ſhoul 
1 be no ſon, and there ſhould he two or three daughters, to raiſe 
40, ooo J. to be equally divided between ſuch daughters, and i 
be paid at their reſpective ages of 18, or marriage, which ſhoulk 
firſt happen, if ſuch ages or marriages ſhould reſpeQtively hapy 
pen after the deceaſe of Duke Fohn, otherwiſe to be paid within 
fix months next after his deceaſe. And further reciting, that 


ſeveral eſtates in the county of Southampton, and in the pariſh 
| 
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of St. Andrew Holborn in the county of Middleſex, after failure 
of iſſue male of Duke John by the ſaid Mary Ducheſs of Montagu, 
were limited to truſtees for raifing portions for younger ſons and 
daughters of Duke Fohn, by any other wife, and from and after the 
determination of the ſaid term, and the deceaſe of Duke John 
without iſſue of his body, that then the ſame were by the will of 
Duke Ralph, limited to Lady Hinchinbrooke and her iſſue, with like 
remainders over: It was by the ſaid articles agreed, that the ſaid 
eſtates of the ſaid John Duke of Montagu in the counties of South- 
anpton and Middleſex, and in the city of London (except as therein 
isexcepted) ſhould be veſted in truſtees, in truſt, by ſale or mort- 
gige, to raiſe the ſums of 20,000 J. and 20, ooo J. for the benefit 
of the reſpondent Lady Beaulieu, and the appellant the Ducheſs, 
in ſuch manner as in the ſaid articles is mentioned. And alſo, 
to raiſe ſuch. further ſums for the portions of other the daughters 
and younger ſons of Duke John, if any ſuch there ſhould be, as 
they would be entitled unto under the ſaid marriage ſettlement. 
And upon further truſt, that ſo much of the premiſes veſted in 
the ſaid truſtees as ſhould not be diſpoſed of for the purpoſes 
oreſaid, ſhould be conveyed to the ſame uſes and truſts as the 
other eſtates were therein after agreed to be limited and ſettled. 
And it was further agreed, that ſo much or ſuch ſhare or part of 
land ſingular the honours, manors, lands, tenements, and here- 
ſitaments, of Fobn Duke of Montagu, therein after mentioned 


niet) as the reſpondent Lady Beaulieu or her ifſue might have by 
lelcent, or be atherwiſe entitled unto upon the death of Duke 
ahn, ſhould, ſubje& to the uſes and truſts contained in the ſet- 
ment made on the marriage of Duke Jobn, be ſettled upon the 
ul of Halifax and Sir James Montagu and their heirs, to the 
e of and in truſt for the Duke of Mancheſter, and the reſpon- 
it Lady Beaulieu his intended wife, for their lives and her 
We, with remainder to the appellant the Dutchels for her life 
Id her iſſue, in the manner therein particularly expreſſed ; with 
meinders over to the ſeveral perſons and their iſſue, to whom 
© eſtates of Duke Ralph were by his will limited. And it was 
ſereby alſo further agreed, that the ſhare of the appellant the 
cheſs in the-ſame eſtates, ſhould be ſettled upon her for life 


{and her iſſue, with remainders over in like manner as was 
lore agreed, with teſpect to the reſpondent Lady Beauher's 
ſhare 


od ſpecified (but not including any eſtates in the county of Var- 


ber iſſue, and afterwards upon the reſpondent Lady Beau- 
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— — {ſhare of the ſame eſtates. And theſe articles were afterward 

1767. . . ; 

ws confirmed by an act of parliament, which paſſed in the year 
1 


of May 1730, between himſelf of the firſt part, the Duke of 


and at Blackheath in Kent) to fohn Duke of Bedford, Millu 


during the life of his daughter the appellant the Ducheſs, up 


his deceaſe, to the uſe of his firſt and every other ſon ſucceſſive! 


| ſeparate uſe; and from and after her deceaſe, to the ule of k 
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1723. 


Duke Jobn afterwards made many other mortgages of the 
Warwickſhire. eſtate, and particularly a mortgage, dated the 29th 


Mancheſter of the ſecond part, and the truſtees named in the ſaid 
articles of the third part, for ſecuring 23, ooo J. the portion of 
the reſpondent Lady Beaulieu, lent and advanced to Duke Joby 
upon the ſecurity of the ſaid eſtate. | 


On the 6th of July 1749, Duke John died, and at his death 
there were two mortgages ſubſiſting upon the Warwickſhireeſtate, 
one dated the 4th of March 1731, for ſecuring 23, ooo J. and inter- 
eſt to John Eyre, Eſq; and the other dated the 15th of Decenty 
1743, for ſecuring 6000 J. and intereſt to the reſpondent Maidual 


Duke Jobn by his will, dated the 1oth of June 1749, deviſe 
all his eſtates in Great Britain and America, which were in hu 
power to diſpoſe of, (except his eſtates in the county of Bucks, 


Duke of Devonſhire, Charles Montagu, Eſq; and the reſpondent 
Edward Montagu and William Folkes, for 99 years, upon tral 
out of the rents and profits of the ſaid premiſes, or by morigig 
or fale of all or any part thereof, to pay and diſcharge all l 
debts, legacies and funeral expences, and from and after the & 
termination of the ſaid term, and in default of iſſue male of bi 
body, to the ſaid truſtees (whom he alſo appointed his executof 


truſt, to pay the rents, iſſues and profits thereof, to her during 
life, for her ſole and ſeparate uſe; and from and after her deceal 
to the appellant Lord Monthermer for his life, and from and ali 


tail male; and in default of ſuch iſſue, to the uſe of the ſaid ff 
tees during the life of the appellant Lady Elizabeth Montagu, up 
traſt, to pay the rents, iſſues and profits thereof to her ſole 1 


firſt and every other ſon ſucceſſively in tail male; and in detal 
of ſuch iſſue, to the uſe of the ſecond, and all and every ® 


daughters of the appellant the Ducheſs ſucceſſively in 
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und in default of ſuch iſſue, to the uſe of the ſaid truſtees and 
their heirs, during the life of his daughter the reſpondent Lady 
Beaulieu, upon truſt, to pay the rents, iſſues and profits thereof 
to his ſaid daughter during her life, for her ſole and ſeparate uſe ; 
and after her deceaſe, to the uſe of the reſpondent Jobn Mon- 
agu for his life, and from and after his deceaſe, to the uſe of his 
£:{t and every other ſon ſucceſſively in tail male; and in default of 
ſach iſſue, to the ſecond and all and every other the ſons of the 
reſpondent Lady Beaulieu ſucceſſively in tail male; and in de- 
fault of ſuch iſſue, to all and every the daughters of the reſpon- 
gent Lady Beaulieu ſucceſſively in tail, with other remainders 
yer. And by a codicil dated the 17th of the ſame month, 
ſter reciting a leaſe of Montagu Houſe for 21 years, and ſeveral 
ther leaſes made by Duke Jobn to Edward Montagu, as a truſ- 
te for him and ſuch perſons as he ſhould appoint ; he di- 
rected, that the ſame perſons ſucceſſively, to whom he had by 
is will deviſed his real eſtates, ſhould have the benefit of the 
ruſt leaſes. 


Duke Jobn left the reſpondent Lady Beaulieu and the appel- 
it the Ducheſs, his only children and coheirs at law. 


The appellant the Ducheſs, upon her father's death, entered 
pon his Varwickfhire eſtate, and received the rents and profits 
tereof under the truſts of his will without any interruption 
ll Fuly 1761, when the reſpondents Lord and Lady Beaulien 
led their bill in the Court of Chancery, againſt the appellants 
d others, charging, that Duke John had by repeated acts, made 
election to accept the condition in his father Duke Ralph's 


de performance of that condition would entitle him to, he was 
und to comply with it; and therefore, the bill prayed an ac- 
bunt of the rents and profits of the Warwickſhire eſtate, receiv- 
Aby the appellants, or any of them, ſince his Grace's death, 
id a conveyance to the reſpondents of a moiety of that eſtate, 
urſuant to Duke Ralph's will. 


The appellants by their anſwer. inſiſted, that Duke John never 


ll, and that he was not bound to perform it. 


"OI 2 Ss 3Q = After 


ll, and that having taken and enjoyed all the benefit which 


mitted, or intended to ſubmit to the condition in his father's F 
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— thington, his Lordſhip, on the 7th of May 1766, Pronounced 


C. Yorke. 


F. Norton. 


an evidence of his acceptance or refuſal, and had done neithK 
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After a hearing of ten days, before the Lord Chancellor Nye! 


his decree; declaring his opinion, that John late Duke of Mn. 
tagu accepted and took ſeveral eſtates, benefits and advantae 
under the will of Duke Ra/ph his father; and that in Conſe. 
quence thereof, he became bound in conſcience to perform the 
condition impoſed on him by that will, with reſpe& to the * 
ſettlement of the Warwrckſhire eſtate; and that the reſpondent 
were entitled to a moiety of the rents and profits thereof, fron 
the death of Duke John, ſubject to the mortgages thereon; an 
his Lordſhip gave the uſual directions for taking an account d 
ſuch rents and profits. 


From ſo much of this decree as related to the declaration m 
directions concerning the Warwickſhire eſtate, the original 20 
peal was brought; and on behalf of the appellants it was (i 
that it was not now pretended, though ſuggeſted by the bill, th 
Duke John ever made, or directed his truſtees to make any con 
veyance of his Warwickſhire eſtate, to the uſes of his father 
will; neither did the caſe, upon the whole evidence being ti 
together, afford any reaſon to believe, that he ever thought! 
accepting, and much leſs had a formed intention or reſoluti 
to accept, or that in fact he ever did accept the deviſe int 
will, upon the terms of making ſuch a conveyance. That wth 
father's will preſcribed a definite time, within which the ſon y 
to ſignify his acceptance, by doing a particular act, 7, e. makin 
a ſettlement of his Warwickſhire eſtate, andin caſe he ſhould 
fuſe or neglect ſo to do, the deviſe in his favour was to be vol 
and the eſtates to go over to thoſe in remainder in the mann 
directed by the will; it was ſufficient for the appellants to ol 
ſerve, that when that time had elapſed, and Duke Jahn had 
fact neglected to do the act required of him, the caſe had happend 
in which, by the terms of his father's will, his intereſt was! 
ceaſe, and the eſtates to go over and veſt in thoſe in remaindet 
that thoſe eſtates did then accordingly veſt in them, and it 
not in the power of Duke Jobn, had it been ever ſo much! 
intereſt or inclination, to have diveſted them by any ſubſequet 
act; that in this reſpect, the caſe differed widely from will 
would have been, if Duke Jobn, having an election given hil 
to accept or refuſe, and had been required to do this or that a 
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zu ſuch a caſe it would have remained doubtful, and depended 
upon evidence, whether his intention was to accept or refuſe. 
But here that enquiry was unneceſſary ; for the neglect to do the 
required of him, if he choſe to accept within the time pre- 
(bed for that purpoſe, was, by the very terms of the will, 
\ntzmount to a refuſal ; ſo that when the time was expired, and 
he act not done, the rights of the parties were in all reſpects 
he ame, as if Duke John had then expreſsly renounced all claim 
benefit under his father's will. 


But if, contrary to what ſeems to have been the plain inten- 
on of the father, the ſon's negle& to comply with the condi- 
on upon which he was to take, ſhould not of itſelf be thought 


tention, it was conceived, that no act of his would fairly war- 
nt an inference of his intention to accept; but that many of 
hoſe which appeared in evidence, were utterly irreconcileable 
vith ſuch an intention; and it was hoped afforded decifive proof, 
hit neither within the time allowed him to make his election, 
or at any ſubſequent period, if that were material, had Duke 
thn an idea of giving up the inheritance of his Warwickſhire 
fate, in the manner propoſed to him by his father's will: And 
t was ſo manifeſtly againſt his intereſt to have done it, that he 
yer could have entertained a doubt about it, after he knew the 
me ſtate of his father's affairs under the will; and before he was 
quainted with them, he could not be expected to make his 
lection. On the part of the appellants it was nat doubted, but 
hat on an account accurately taken of Duke Ralph's perſonal 
lets, they would be found greatly deficient to pay his debts, 
id were ſo underſtood to be at the time when Duke John was 
have made his election ; and if ſo, the offer made him was 
either more or leſs than an eſtate for life in houſes and ſcattered 
nds, of about 1000 /. per ann, ſubject to annuities for lives of 
ut 500 J. (not to mention, as a further incumbrance, the mak- 
ls good the deficiency. of the perſonal eſtate) in lieu of the in- 
tance of an unincumbered improveable eſtate, then of 2300 J. 
ann. and now of much greater value. 


| bi lt appeared in evidence, that Duke John, when he came of 
nat e, ſuffered a recovery to make himſelf maſter of the eſtate in 
the 


quired 


; refuſal, and it was neceſſary to enquire further into his actual 


tion ; but inſtead of proceeding to ſettle it in the manner re- 
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the will, poſſeſſing himſelf of the perſonal eſtate, and receiv} 


- formance of the condition annexed to it. But in anſwer to t 


whom Duke Ralpb's eſtates were to devolve, on Duke Jol 
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quired of him, he veſted it by a declaration of the uſes of thy 
recovery, in the Lords Halifax and Somers, and the two Dan 
mers, upon truſt to diſpoſe of it as he ſhould direct, and in d. 
fault of direction, to the uſe of himſelf in fee. It could ny 
ſurely be doubted, but that at the time of executing this gee, 
both the Duke and his truſtees were well appriſed of what hi; 
father's will required of him, if he meant to take any bene 
thereby; the declaration of uſes therefore could not well be con. 
ſidered as any thing leſs than a declaration, that he meant u 
renounce whatever he was to entitle himſelf to in that manner. 
and the Duke and his truſtees, inſtead of the ſettlement which 
it behoved him to make, if he meant to accept under the yill 
joined in two ſeveral conveyances of the eſtate in queſtion i 
uſes incompatible with ſuch a ſettlement ; viz. a mortgage i 
Sir James Montagu, and another to Mr. Pitt, for large ſums o 
money; by which they wilfully put it out of their power u 
ſettle the eſtate unincumbered, in the manner required by th 
will. And the ſeveral ſubſequent mortgages of the ſame eſtate 
the laſt ſo late as 1743, within fix years of the Duke's death, 
in all of which the truſtees, ſo long as any of them were living, 
conſtantly joined, were ſo many repeated acts, evidencing thi 
he and they continued to conſider the eſtate as his, unſettled 
and at his own diſpoſal ; and conſequently, that he had not a 
cepted the deviſe in his father's will, the condition of which wa 
a ſettlement of that eſtate, and the conſequence of which wi, 
that in Equity at leaſt, it was immediately to be conſidered u 
ſettled accordingly, | 


But to this reaſoning it is objected, I. That if Duke Ju 
meant to refuſe the eſtate deviſed to him, diſliking the conditio 
ſubjoined to it, he ought not to have proved the will, or to ha 
meddled with the eſtate, but ſhould have abandoned the hole 
to thoſe to whom it belonged; and therefore that his proving 


the rents and profits of the real, were ſo many acts evidenci 
his acceptance of the deviſe, and conſequently requiring 2 P* 


objection, it was to be conſidered, who the perſons were up 


refuſing them; namely, his own children, infants of very te 


der years, of themſelves utterly incapable of managing + 
eitht 
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either for their own benefit, or the benefit of the creditors who 
were ſtill more intereſted in them. And as to proving the will, 
neither the words or the ſpirit of it would ſupport the argument, 
that Duke John's title to the executorſhip, depended on his ac- 
cepting the deviſe, and complying with the condition. The 
-xecutors appointed during his minority, were by an expreſs 
proviſion to continue ſuch in caſe of his death, but there was no 
uch proviſion in caſe of his refuſal to comply with the condi- 
tion; which it was moſt probable there would have been, if 
Duke Ra/ph had intended that in that caſe, his ſon ſhould not 
be his executor. The teſtator, with a view to engage his ſon to 
make the ſettlement which he wiſhed, impoſed it on him as a 


will; but this view did not require, that the condition ſhould 
he extended to the office of executor, which (when the bene- 
fcial intereſt in the eſtate was gone, on his non-compliance with 
the condition) was not a benefit, but a burthen. This burthen 
however, whatever might be the ſon's determination as to the 
conditional deviſe, it was equally. proper the father ſhould lay 
upon him, and it was his duty to ſubmit to it; in order to ap- 
ply the aſſets for the benefit of the creditors, and to take care 
of the ſurplus for his own children. | | 


ſelf of his father's eſtates, but conſidered and treated them as 
bis own, which they could not be unleſs he had elected to take 
under the will; for if he had acted in that reſpect for the benefit 


of the creditors, or his children, and not for himſelf, he muſt 
count, nor did it appear that he kept any very accurate ac- 


38 accountable.— This argument might have had its weight in 
ſome caſes, but in the preſent it did not ſeem to deſerve much 
attention. For the eſtate was then underſtood to be deficient, and 
t being the Duke's intention to pay, as he did, all the debts 
ithout regard to the aſſets, he might not think it neceſſary to 
keep a very accurate account of items, which could ſerve only to 
bew how much his payments exceeded his receipts ; and to 
hat amount he might, if he pleaſed, have conſidered himſelf 
sa Creditor upon his own children. This was the ſort of ac- 
vunt he had to keep, according to the ideas then entertained by 
Vol. YI, 3 R the 


condition, without which he was to take no benefit under his 


II. It is objected, that Duke John did not only poſſeſs him- 


know he was accountable to them; whereas he never did in fact 


count, which he would have done if he had conſidered himſelf 
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Ls ſequent receipt of a conſiderable ſum of money due from the fl. 


were entitled to it; although the difficulty and diſadvantage a. 


properly his own, as to afford any fair inference of his election, 
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the family, of Duke Ralpb's affairs. If however, from the (ub. 


mily of Monk, or for any other reaſon, the reſpondents cos. 
ceived that the balance of this account would be found in thei 
favour, Duke Jobn, having intermeddled with. the eſtates which 
he had thus refuſed to entitle himſelf to, was undoubtedly 2. 
countable, nor did the appellants or his repreſentatives declin 
going into the account, if it ſhould be thought :the reſpondeny 


tending the taking ſuch account, after this length of time, would 
lie upon the appellants; and it was the reſpondents fault ſuch 
account was not called for ſooner, which it certainly would 
have been, if they had not known that it had been waived, « 
was not worth following. 


III. But it is further objected on the part of the reſpondent, 
that the bill in Chancery filed in the name of Duke Fobn, in 
1716, againſt an agent of Duke Ralpb's eſtates, for the money 
received by him, both before and after the Duke's death, in 
which Duke Jobn was made to claim thoſe eſtates as his own; 
an a& of parliament of the ſame year, among the recitals of 
which, the lands which paſſed by Duke Ralpb's will, are ſaid to 
be deviſed to the ſame uſes, to which thoſe compriſed in Duke 
John's marriage ſettlement were limited; and another act of 1724, 
confirming the articles made on the marriage of the reſpondent 
Lady Beaulieu with the Duke of Manchefter, in which, among 
the lands intended to be fold to raiſe the daughter's portions, 
ſome were mentioned as the lands of Duke John in the county df 
Middleſex, and under that deſcription the lands of Duke Rab 
in that county were afterwards ſold ; were all fo many further 
acts importing, that Duke John conſidered his father's eſtates 
his own, and which could only be by his having accepted the 
conditional deviſe of them in his father's will. | 


In anſwer to this it was fubmitted, that theſe acts, though in 
ſome ſenſe the acts of Duke John, were not in their nature (0 


or intention; for with reſpect to the bill in Chancery, as tht 
defendant was undoubtedly accountable for what he had receive 
after Duke Ralph's death, as well as in his life time, the dra 


of that bill might not think it material to inform himſelf, ho 
| | of 
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u by what title the plaintiff the Duke claimed it. That he was 
ot in fact informed, appeared from his deſcribing the Duke as 
WW :it1:d by deſcent, or otherwiſe ; whereas he was in truth, not 
ing accepted, entitled only as guardian for his children, to 
de rents which became due after his father's death; and if he 
ad accepted, he would have been entitled as deviſee for life, 
"der the will; ſo that he had not, in either caſe, any'title or 
vim of title by deſcent. As to the firſt act of parliament, the 
ital was right in expreſſing the eſtates which paſſed by Duke 
bs will, as having been deviſed or intended to be de- 
ed to the ſame uſes as the ſettled eſtates were limited; 
ily it was defective in not adding, that Duke John had 
nounced or refuſed the eſtate for life, which he might have 
ken under that deviſe. And as to the laſt act of parlia- 
gent, the miſtake ſeemed rather in the execution of the 
, than in the penning it, by ſettling Duke Ralpb's lands 
der a deſcription which did not compriſe them; this miſtake 
weyer was of little conſequence, the produce of thoſe lands 
ming a very inconſiderable part of a very large fum of money 
10,000 J.) which the Duke then concurred in raiſing for his 
ughters portions, by giving up his life eſtate in ſuch of the 
nds compriſed in his marriage ſettlement, as were fold for that 
poſe, The act of parliament of 1723, ſeemed to have been 
ended as a new family ſettlement, in which the parties ap- 
ned to be looking forwards, and waiving all retroſpect: The 
vghters indeed were infants, but very good care was taken of 
tir intereſts, the reſpondent Lady Beaulieu's particularly, under 


ating of her intereſts as their own. It was remarkable too, 
t at this very time, among the many mortgages made by 
ke John of his Warwickſhire eſtate, was one to the ttuſtees 
that marriage for 23,000/. part of his daughter's portion ; a 
cumſtance which ſurely afforded ſtronger evidence of his be- 
p then underſtood to have elected to refuſe, than any thing in 


hin act could do of an election to accept; for if he had been 
re rſtood by the Duke of Marchefter, or thoſe with whom he 
* i adviſed, to have elected to accept, they muſt ſee that he had 

8 | 


e power over this eſtate which he was then exercifing, 
38 they contented themſelves with this ſecurity; they as 
12 he plainly ſuppoſing, that the eſtate he was then about 
mortgage was his own, and at his diſpoſal. 


} 


IV. 


e care of her intended huſband and his friends, who were 
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had he been living; though he had inſiſted, as the appellay 


. and had given the ſame account as they had done, of his motin 


without any idea of relinquiſhing it, and had taken the other, 
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IV. But -it is ſaid, that whatever were Duke Fobr's ; inter 
tions, his acts would entitle the reſpondents to conſider him 
having accepted, and to have the condition performed for the 
benefit; for that he had taken his father's eſtate and applied 
to his own uſe, and having only an alternative, equity way 
not allow him to hold both.—If the reſpondents could he 
titled upon this ground to a decree againſt the appellants, the 
would have been entitled to a decree againſt the Duke him 


now did, that he had never accepted, or intended to accent 


for intermeddling with his father's eſtate. It is true, thy 
equity would not allow him to have both ; but if it appeared 
that he had kept the one to which he had an undoubted til 


ſay the worſt, without any title at all; he would moſt u 
doubtedly have been decreed to account for what he had th 
held without a title, unleſs he had been able to ſatisfy the Cour 
as he probably would, that the debts he had paid, and the pr 
viſion he had made for his daughters, overbalanced their clan 
or that they had waived it, by neglecting to purſue a righ 
which, if it exiſted now, exiſted 4o years ago, and might the 
have been purſued, if it had been thought worth purſuit, | 
was farther to be obſerved, that if the late Duke of Mang 
was to be conſidered as having accepted and taken under his 
ther's will, ſo as to entitle the reſpondents to a ſettlement « 
the Warwickſhire eſtate; it might have happened, that th 
eſtate, by means of the mortgages in which the truſtees oine 
had got into the hands of a purchaſor or mortgagee to the fu 
value without notice, ſo that the eſtate itſelf could not hi 
been ſpecifically obtained; in which caſe, the reſpondents, by 
known rules of equity, would have had a right to puriuel 
truſtees, and recover the value againſt them. It was howent 
ſubmitted, that if this were a bill againſt the truſtees for 
breach of truſt, in conveying away the eſtate to the prejudice 
the reſpondent Lady Beaulieu, for whom and for her ſiſter the 
ought to have confidered themſelves as truſtees ; it would bi 
appeared very harſh to decree againſt them upon no bettet ed 
dence of the Duke's acceptance, than exiſted in the preſent ci 
And yet, ſuch muſt have been the decree in that caſe, d 
could not be ſupported in this, | 
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on the other fide it was contended, that Ralph Duke of 

hntagu, deviſed his whole real and perſonal eſtate to his ſon 

n, the late Duke, upon an expreſs condition, * that he 

; hould ſettle the Warwickſbire eſtate to the uſes contained 

„a the will.” If Duke John accepted this deviſe, he was 
wund to perform the condition; it being a maxim, that whoeugr 
epts @ gift upon condition, muſt abſolutely comply with ſuch con- 

len. The only queſtion therefore in the preſent caſe was, 

-hether his Grace did accept the bequeſts in his father's will ? 

\nd the proof that he did, aroſe not from matter of doubtful 
nitruction of words, but from a ſeries of plain facts. By Duke 

bs will, the reſidue of his perſonal eſtate was given to truſ- 

es, in truſt for his ſon, in caſe he ſhould attain the age of 
a. Until that period, the truſtees were made executors ; and 
en, the ſon was made ſole executor. In the event of his dy- 
no before 22, the truſtees were to continue executors, and to 
| and diſpoſe of the perfonal eſtate, and inveſt the produce in 
nds, to be ſettled to the ſame uſes as the real eſtate. But 
ery eſtate and truſt given to, or declared for the ſon, were 
pon the condition of his ſuffering a recovery of the JParwick- 
e eſtate, and declaring the uſes as there deſcribed ; with an 
preſs declaration, that in caſe of neglect or refuſal to do theſe 
ts, the deviſe of the real eſtate to the ſon ſhould be void, and go 
er as if he was actually dead; and that the whole reſidue of 
the perſonal eſtate ſhould be laid out and ſettled as if his ſon had 
(lied before 22, omitting the uſe and eſtate to him.“ Theſe di- 
ions were too plain to be miſtaken, nor did the late Duke miſ- 
ne re them. He attained his age of 22, on the 1gth of March 1712, 
d oa the 7th of April following, he obtained a probate of his fa- 
er's will; which alone would be a plain declaration of his accept- 
ce of and abiding by the will, and of the truſtees conſidering 
eM in that light. For if he had not aſſented to the condi- 
on, he could not have become executor ; the perſonal eſtate 
uſt have been ſold and laid out in lands, and ſettled as if he 
died before 22, and the truſtees muſt ſtill have continued to 
as executors, and perform the truſt repoſed in them. But 
| but clear were they, that their truſt and executorſhip were at an 
cr e, that on the 12th of April 1713, their agent Mark Anto- 
by their order, ſettled an account with his Grace as execu- 
Of his father, and paid him the balance, which he applied 
"15 own uſe, Had not his proving the will been conſidered 
Vor. VI. 3 8 as 
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2s an acceptance of it, and conſequently of the condition ther, 


* MPS TY 
to annexed, that balance muſt have remained in the truſtees hang, 


applicable to the purpoſes of the will. 


But the ſubſequent acts of Duke Jabn perfectly correſpongs 
with the firſt. The bill brought by him for an account of ren 
received, partly in his father's time, and partly in his gy, 
from his father's fee ſimple eſtates, grounding his right to the 
former as his father's executor, and to the latter as having tho 
eſtates veſted in him, was maintainable only upon the ſuppo. 
ſition of his having accepted the bequeſt under the will; which 
afforded another deciſive proof that he was bound by the cond. 
tion, as otherwiſe he had no right to thoſe rents. His pet, 
tioning for and obtaining the act in 1717, for ſale of his father, 
fee ſimple eſtate, in the counties of Kent and Pembroke, upon 
recitals that they were deviſed to him for life, and that they 
were his eſtates, amounted to a direct averment of his acceptance 
of his father's will; and as ſuch was concluſive evidence agaial 
the party petitioning, and all claiming under him. The enat 
ing part proceeded upon the ſame foundation: For on whit 
other ground could it direct the money ariſing by ſale of thel 
eſtates, to be applied in diſcharge of the mortgages affedling 
thoſe which his Grace held independently of the will? The 
Duke himſelf underſtood it in this ſenſe; for on the gth « 
April 1730, near 22 years after his father's death, when 1 5,219/ 
35. 113. (the ſurplus money remaining in the truſtees hands 
after anſwering all the purpoſes of the act of parliament) was ts 
be laid out, he, in conſideration of that ſum, conveyed a n 
purchaſed eſtate of his own in Northamptonſhire, to the ſame 
uſes as the premiſes in the counties of Kent and Pembroke, at tix 
time of paſſing the act, ſtood limited by the will of Duke Raj 
j. e. To the ſaid John Duke of Montagu for life. This 
the ſtrongeſt recognition that he held his father's fee ſimple e 
tates under the will, and according to the limitations of it. 
At the time of the reſpondent the Ducheſs of Manc beer 
marriage in 1722, her father was in poſſeſſion of Mont 
houſe, and ſome other part of Duke Ra/ph's fee ſimple ellates 
to which the Ducheſs muſt have been entitled under Du 
Ralph's will, if her father, by repudiating the condition MM 
rejected the deviſe. But no notice was at that time taken of a 
ſuch eſtate or intereſt in her; on the contrary, the limitation 


Caſes in Parliament, 


ter under the articles and act of parliament, were made not to 
uke effect until after her father's death. And the recitals of this 
laſt act, did of themſelves demonſtrably prove his Grace's hav- 
ing accepted and taken under the will ; elſe how could he de- 
ſcribe Montagu houſe as bie, which was his only by virtue of 
his father's will? Or how take upon him, under the general 
words of this act, [all other the meſſuages, lands, tenements 
and hereditaments of John Duke of Montagu, in Middleſex or 
city of London, | to ſell the freehold houſes, formerly Mrs. Har- 
50 8, part of Duke Ralph's fee ſimple eſtates? No other words 
but theſe, either in the act or articles, could warrant the ſale, or 
give the purchaſor a title; and yet under this title the houſes 
were ſold in 1727, purſuant to a decree of the Court of Chan- 
cery. 


Further: Duke Jobn in 1724, in quality of his father's exe- 
cutor, compounded Monk's debt with his repreſentatives. The 


22,5451. 155. 75d, charged on the manor of Grindon, and ſub- 


jet to the truſts of his marriage ſettlement, he took care to ſtate 

and adjuſt with the greateſt exactneſs; but not conſidering him- 
{elf under the ſame obligation as to the reſidue, he, without even 
liquidating or diſtinguiſhing the balance of each account, agreed 
to accept a groſs ſum of 30,0007. in fall of all his demands. 
He muſt, through the laſt part of this tranſaction, have ated as 
ſole owner of his father's perſonal eſtate ; for if he had conſider- 
ed himſelf as a truſtee only, he would have ſtated the account 
of the reſidue of the debt, as carefully as he did the former part 
of it; he would have made no abatement of ſuch part as was due 
to his father's perſonal eſtate, nor have blended it with what 
was due to himſelf; neither would he have converted it, io 
mixed and confounded with his own, into land. In ſhort, every 
act of Duke John ſerved to denote his own ſenſe of his being 
bound by the condition impoſed by his father's will ; fince what- 
ever predilection he might have ſhewn for his daughter the appel- 
lant, who took under his will above 3000 J. a year, yet as from 
an apparent conviction that his other daughter the reſpondent, 
Was juſtly entitled to one moiety of the Warwickſhire eſtate, he 
had not attempted to diſpoſe of the eſtate by name, but had con- 
ined the general deviſe in favour of the appellant, to thoſe eſ- 
tates 2which he bad a power to diſpoſe of. And that he did not 
aan to compriſe his Warwicłſhire eſtate herein, was eaſily col- 
lected 


2 8 1 


— — 


1767. 


252 


—— ery 
1767. 
— 


tend to limit that eſtate to the uſes directed by his father; 
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lected from the codicil, made but a little time before his death. 
whereby he diſpoſed, for the appellant's benefit, of a truſt leaſe 
which he had made of Montagu houſe, under a power in his fl. 
ther's will. This laſt act of his life, coincided with all the Dre. 
ceding ; for it could not be imagined, that he would have diſpoſe, 
of an eſtate deviſed to him by that will, if he had not ſubmitted 
to the terms of it. 


It is however objected, I. That Duke John, in conjunction 
with the truſtees, made two mortgages of the Warwickſhire ef. 
tate in March and April 1712, for ſecuring 10, oool. and in. 
tereſt ; and that hence aroſe an inference, that he did not in. 


will. II. That he poſſeſſed himſelf of the whole of his father 
real and perſonal eſtate as a truſtee only, for the benefit of his 
family; and therefore no. obligation enſued to perform the con- 
dition. III. That admitting the Duke did accept the condition, 
yet he ought not to be bound in equity by ſuch acceptance, for 
want of conſideration. "8 


In anſwer to the fir objection it was ſaid, that the inference 
there ſtated, was fully removed not only by the ſeveral acts of the 
Duke beforementioned, but by attending to thoſe concomitant 
to theſe mortgages. He attained his age of 21, on the 2gthd 
March 1711, and on the 14th of April following, (being then in 
poſſeſſion of his father's fee ſimple eſtates, and of his plate, 
jewels, pictures and houſhold furniture) he ſuffered a recover 
of the Warwickſhire eſtate; and with a view to, and in part per- 
formance of the condition, he veſted the legal eſtate thereof in 
his father's truſtees, ſubjecting the truſt, at that time, only to 
ſuch uſes as he ſhould afterwards appoint. On the 18th of the 
ſame month, four days after the recovery was ſuffered, he r- 
ceived 1158 J. part of his father's perſonal eſtate ; and in Dt 
cember following, he redeemed the jewels pledged by Duke 
Ralph with the Bank for 4000/7. and appropriated them to hs 
own uſe, without any eſtimate being made of their value. 08 
the 4th of March 1712, having occaſion tor 6000 /. and the 
only ſecurity in his power being the Warwickſhire eſtate, he and 
the truſtees mortgaged it. On the 29th of March 1712, bed. 
tained 22, when his executorſhip was to commence, upon t 
condition of his complying with the terms of his father's 1 
| On 
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And on the 5th of April following, he and the truſtees xai ſed 
„oo J. more on the ſame ſecurity. In two days afterwards, he 
ablolutely declared his election, by taking probate of the will. 
Theſe mortgages therefore, which the truſtees were ſenfible 
might eaſily be diſcharged out of the perſonal eſtate, now be- 
come bis own, and made at a time when the Duke was in 
every other inſtance conforming to his father's will, could not 
raiſe any doubt as to his intent. And it was very clear, with 
what view the truſtees joined in ſubſequent mortgages; for the 
money was not borrowed to ſupply the neceſſities of an extrava- 
nt man, but to enable a perſon of great rank and honour to 
make occaſionally commodious purchaſes. His fortune was ſuf- 
fcient to diſcharge any debts which he contracted, and the 
Warwickſhire eſtate was uſed as a fund ready upon occaſion to 
become a ſecurity for money, with the management of which 
the Duke might very ſafely be truſted. But allowing more force 
to the objection than it really carried, it is an eſtabliſhed prin- 
ciple, that ao man can qualify bis own acts; and therefore if the 
Duke, after accepting the deviſes and bequeſts in his father's 
will, could be ſuppoſed to have declared in the plaineſt terms, 
that he would not comply with the condition thereto annexed ; 
ſuch a declaration would have been nugatory, and he would till 
have been bound by his acceptance. And if an expreſs declara- 
tion could not have controuled the. juſt conſequences of his ac- 
ceptance, much leſs could an implied one ; and eſpecially in the 
preſent caſe, where the contention was not with purchaſors or 
creditors, but with a mere voluntary deviſee of the perſon bound 
by the condition. a 


As to the ſecond objection, it proceeded upon ground, which 
the appellants as well as the reſpondents ought carefully to avoid. 
For certainly, after the acts done by the Duke, it was not juſt to 
his memory to conſider him as acting in the character of a truſ- 


that capacity, he would not have applied the rents and profits of 
the fee imple eſtates, whereof no accounts had ever been given, 
to his own uſe; he would not have deſerted the decree of 1710, 
for an account, at a time when the real value of the perſonal eſtate 
might have been eafily aſcertained ; he would not have entered 
into a compoſition with Mont, without the concurrence of any 
of the ceſiuique truſts; he would not have paid debts affecting 
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tee. Had he poſſeſſed himſelf of the real and perſonal eſtate in 
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upon his own iſſue, and therefore, as ſoon as he came of age, 


tion upon which it was given, and ſo any account thereof was 


ſurplus of this perſonal eſtate, was ſtated at 10, 701 J. 75. 21. 


Caſes in Parliament, 


down, with the price of an eſtate which he held in truſt: In 
ſhort, he would not in every inſtance, have acted as ſole propre. 
tor and abſolute owner, without leaving even the leaſt veſtige of 
an account, from whence a charge could have been ſet up again 
him as a truſtee. But he plainly ſaw how much it was for his 
intereſt, to comply with the eaſy condition of ſettling an eſſate 


accepted, without any reſtriction, his father's bequeſts ; and from 
that moment conſidered himſelf, as he really was, entitled to the 


whole real and perſonal eſtate, which he never afterwards dil. 
tinguiſhed from his own. 


And in anſwer to the third objection it was ſaid, that if to in. 
duce a ſon to comply with the condition of ſettling an eſtate upon 
his own ifſue, impoſed by the will of a father who had been 
particularly attentive to his proſperity, had added large poſſeſſions 
to the paternal eſtate, had obtained diſtinguiſhed honours fot his 
family, had formed the moſt advantageous alliance for his ſon, 
and had ſettled large eſtates upon him in poſleflion, when he 
was but 15 years of age, a pecuniary conſideration ſhould be 
thought neceſſary, even that ingredient was not wanting, For 
it was in proof, that the fee ſimple eſtates produced upwards of 
x000Y/. per ann. excluſive of Montagu houſe, which, even in its then 
ruinous condition, fold for 10,000/. The perſonal eſtate muſt 
have been very conſiderable *, though its real value Duke Jaht 
did not think proper to publiſh; as he had accepted the condi- 


needleſs. In fact, the will of Duke Ralph gave his fon every 
thing, that the ownerſhip of the Warwickſhire eſtate could have 
enabled him to acquire; a magnificent houſe, plate, jewels, furni- 
ture, and every other appendage ſuitable to a man of his rank 
and quality ; and required nothing but what he might have been 
diſpoſed to do without it, to limit an eſtate in ſtrict ſettlement to 
his own iſſue. This he could not conſider as a hard condition; 
for in the ſettlement made by the articles, and act of Parliament 
in 1722, he adopted his father's plan, and reduced his daughter 
from an eſtate tail, to an eſtate for life. But there was no found- 


— 
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dog to object the want of conſideration in oppoſition to acts of —— 


1t1 „ee ; 1767. 
acceptance, where an option was given to a perſon to accept or 4 


not accept, as he ſhould think moſt beneficial; the only queſtion 
in ſach caſe is, whether the party has or has not accepted? Be- 
fore any election is made, it may be a matter of prudence to 
weigh the conſideration; but after acts which are deciſive of 
the election, it becomes a matter of juſtice to perform the con- 
tion; and eſpecially, when things cannot be reſtored to the 
ſtate they were in, before the election made. 


/ 

The ſubject of the croſs appeal was the Exchequer annuity, of 
0001. deviſed by Duke Ralpb's will; concerning which it was 
ted, that Duke Jobn ſold it about three years before his ſecond 
on George (who died an infant) was born; and that if it had 
ot been ſold, Lady Beaulieu would, upon the death of Duke 
ibn, have been entitled to one moiety thereof; and therefore 
e bill prayed a ſatisfaction out of Duke John's aſſets, for the 
ue of this morety. 


ln oppoſition to this claim, the Duke and Dutcheſs of Mon- 
ru, Lord Mont bermer and Lady Elizabeth. Montagu, by their an- 
rinfiſted, that the whole property and intereſt in the Exchequer 
nity veſted in George, the ſecond ſon of Duke Jobn; and that 
dying an infant and inteſtate, the beneficial intereſt in this an- 
ty veſted, upon his death, in Duke John his father. And 
rd Northington being of this opinion, ſo much of the bill as 
igt an account of the Exchequer annuity, was diſmiſſed with 


tom this part of the decree therefore, Lord and Lady Beau- w. de Grey. 
pealed ; inſiſting, that the apparent intention of the teſta- eee 
Duke Ralph, was to unite the Exchequer annuity to his other 

eons, and preſerve it in his family as long as the rules of 

would admit. He therefore gave it to his grandſon, John 

l Montagu, then but ten months old, for ſo many years as 

ould live ; and from and after his deceaſe, in truſt for ſuch 

on as, at the time of the grandſon's death, ſhould be the heir 

i body, to take lands of inheritance from him by courſe of de- 

and if there ſhould - be. no ſuch perſon, then in truſt for 

perſon as ſhould be the heir male of Duke John, to take 


lands 


* Vol. V. 
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from him by courſe of deſcent. The intent therefore ſeemed pln 


to Duke Fobn, from either of his ſons George or Edward, u 
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lands of inheritance from him by courſe of deſcent. The two ly 


limitations were clearly contingent, and if neither of them veſted 
on the death of John Lord Montagu, they never afterwards coul 
take effect. If he had lived to marry and have a ſon, who ha 
happened to die in his lifetime, no intereſt would have veſte 
in that ſon, as not anſwering the deſcription of one, who, 47 f 
time of Lord Montagu's death, was heir of his body, to tile 
lands of inheritance by deſcent. And this held equally as y 
the next limitation, to ſuch perſon as ſhould be the heir male of 
Duke Jobn, for he during his life could have no ſuch heir; 2 
even admitting that there might, contrary to the legal marin, 
be an 4eres viventis, yet during the Duke's life there could 
no defignatio perſone of an heir male, t take lands of inberitan 


that under the contingent limitations, either to the heir male d 
Jobn Lord Montagu, or Duke John, no intereſt ſhould, durin 
the reſpectiue lives of the fathers, veſt in any of their ſons; l. 
that ſuch ſon only of either of them ſhould take the abſolu 
property, as by ſurviving his father, and taking lands of inhe 
ritance, preciſely anſwered the deſcription. That upon ju 
Lord Montagu's death, there being no other ſon of the Dy 
then in eſſe, his Grace, by the expreſs words of the will, becu 
entitled to the annuity, for ſo many years as he: ſhould li 
and which life intereſt could not be diveſted out of him, bya 
ſubſequent event. The right therefore to the abſolute propert 
muſt and did remain contingent during his life; and; until tl 
ended, it was totally uncertain who would be entitled at | 
death, to the rents and profits of the eſtates whereof he 
ſciſed in poſſeſſion. No intereſt therefore could be tranſmitl 


had themſelves but mere poſſibilities ; and as his two daugit 
became entitled upon his death to the poſſeſſion of the real clit 
they likewiſe became entitled to the abſolute property of t 
Exchequer annuity. 


But it was objected, that the judgment in the caſe of 14 
Catherine Pelham v. Gregory *, was an authority to pros © 
George the ſecond ſon of Duke Jobn became entitled, vp 
birth in 1715, to the abſolute property of the anni 
queſtion. 
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To this it was ſaid to be impoſſible to point out under which 
| of the limitations in Duke Ralph's will, this annuity could 
a in George. Upon the death of John Lord Montagu, there 
8 


yas no perſon in being capable of taking it, under the above 


deſcription. What then was to become of it till the birth of 
George * It was not to accumulate; no ſuch direction being 
giren in the will, nor any thing ſaid to warrant that conſtruc- 
tion: And therefore, had a bill been brought by George, for an 
WY :ccount of ſo much of the annuity as came to his father's hands, 
tom the death of his brother John, praying that the amount 
thereof, together with the growing produce of the annuity, 
might be laid out to accumulate for his benefit; no Court of 
Equity could have deprived Duke John of his right under the 
will, which expreſsly gave him the annuity for life. So that the 
right of George, and of every other ſon who might be born, 
ſtill remained contingent. This made an eſſential difference be- 
tween the preſent caſe, and that alluded to. There, the Duke of 
Newcaſtle had deviſed his freehold and leaſehold eſtates to Thomas 


mainder to Henry Pelham for life, remainder to his firſt and other 
ſons in tail; with remainders over; ſo there could be no doubt 
of a remainder in tail veſting in Mr. Pelham's firſt ſon, the mo- 
ment he was born, he being thus fully and ſufficiently deſcribed 
and pointed out for the purpoſe : And as the freehold and leaſe- 
hold eſtates were deviſed to him by the very ſame words, as ſoon 
as he had a veſted remainder in tail in the one, he of courſe be- 
came entitled to the abſolute property of the other. But here, 
although George upon his birth had a veſted remainder in the 
real eſtates, as being limited to the ſecond and other ſons of 
Duke John; yet he could not be the perſon. intended to take 
the Exchequer annuity, if he did not live to come into the pe- 
ion of the real eſtates ; becauſe, until that period, he could 
not anſwer the deſcription of the perſon who was to take 47 
Duke John's. Death. In the other caſe, there was no diſtinction 
made in the limitation of the freehold and leaſehold eſtates, but 
in this there was a manifeſt one; the property of the annuity 
remaining ſuſpended during Duke John's liſe, and given only 
from and after his death, to ſuch perſon or perſons, as ſhould be 
entitled to the rents and profits of the teflator's real eflates; under 
which deſcription, the appellant Lady Beaulieu became entitled 
to one moiety of it upon her father's death. 
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Pelham for life, remainder to his firſt and other ſons in tail ; re- 
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property and intereſt in the Exchequer annuity did, upon the 


time of his father Duke Jobn; but ſuch perſon not being i fe 


the conſequence of which was, that, upon George's death, his 


real and perſonal, of Fohn late Duke of Montagu, for whit 
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On the part of the reſpondents in the croſs appeal it was coy. 
tended, that under the deviſe in Duke Ralph's will, the whole 


birth of George, the ſecond ſon of Duke Fobn, veſt in ſuch ſecory 
ſon; it being the teſtator's intention, that the ſame ſhould, xr 
ter the death of his grandſon John, and in the event of his har. 
ing no iſſue male, go to ſuch perſon as ſhould firſt ſtand in hi 
place as heir male apparent of the body of Duke John, to take 
lands from him by courſe of deſcent ; and which perſon the 
teſtator intended ſhould take the benefit thereof, in the life. 


at the time of the teſtator's making his will, or at the time af 
his death, the teſtator could not make him tenant for life of thi 
annuity; nor could he make him tenant in tail thereof, it 
being perſonal eſtate, without veſting the whole property of the 
annuity in him. Beſides, it was evident from the words of the 
will, that it was the teſtator's intention, that ſuch perſon (houl 
take the annuity for the reſidue of the term and eſtate therein; 


intereſt therein devolved upon his father Duke Fohn, as his per. 
ſonal repreſentative. | 


After hearing Counſel on theſe appeals, it was ORDERED and 
ADJUDGED, that ſo much of the decree as diſmiſſed the bill, fo 
far as it related to the Exchequer annuity in queſtion, with 
coſts, ſhould be affirmed; and that the reſidue of the ſaid de- 
cree ſhould be reverſed. The Houſe then pronounced the fol- 
lowing judgment: * And it is hereby DECLARED, that Jahn 
s late Duke of Montagu, was not entitled to the benefit of any 
* bequeſt or deviſe, by the will of his father Ralph, from three 
* months after he had ſuffered the recovery, the ſaid Jobn late 
Duke of Montagu never having complied with the condition 
* annexed thereto, by re-ſettling his Warwickſhire eſtate; and 
that the ſame ought to go in ſach manner and to ſuch perſons, 
* as is limited and directed by the proviſo in the ſaid will af 
* Ralph Duke of Montagu ; and that the reſpondents Lord and 
* Lady Beaulieu ought to have a ſatisfaction out of the aſſets, 
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the reſpondent Lady Beaulieu would have been entitled to, 
had the proviſo in the ſaid will been taken advantage of, and 


. effeually carried into execution: And it is hereby furth* 
5 ORDERED 


Calles in Parliament, 


« ORDERED, that it be referred to a Maſter, to take an account 
« of the perſonal eſtate of Ralph Duke of Montagu, which came 


« to the uſe of Jobn Duke of Montagu, after payment of the 


« debts, legacies and funeral expences of the ſaid Ra{ph, or which 


« he might have received without his wilful default; and alſo to 


« take an account of the rents, iſſues and profits of the real eſtate 
« of the ſaid Ralph, deviſed by his will, over and above the 
« intereſt of debts chargeable thereupon, and all other out- 
« ooings, Which came to the hands or uſe of the ſaid John, or 
« which he might have received without his own wilful de- 
« fault; in the taking of which accounts, the Maſter is to make 
« 211 juſt allowances ; and allo to take an account of the perſonal 
eſtate of the teſtator Jahn late Duke of Montagu, which came 
to the hands of the defendants, Mr. Folkes his acting execu- 
tor, and the Earl and Counteſs “, or any of them, or to the 
hands of any other perſon by their or any of their order, or for 
' their or any of their uſe ; and that the ſaid Maſter do likewiſe 
take an account of the ſaid teſtator's debts, funeral expences 
nd legacies : And it is hereby further oxDERED and Ap- 
jupGED, that the ſaid teſtator's perſonal eſtate be applied in 
payment of his debts and funeral expences in a courſe of ad- 
miniſtration, and then in payment of his legacies ; and in caſe 
the ſaid teſtator's perſonal eſtate ſhall not be ſufficient for that 
purpoſe, that the premiſes compriſed in the term of gg years, 
created by the will of the ſaid teſtator John late Duke of Monta- 
ju, or a ſufficient part thereof, be fold or mortgaged, as ſhall 
be moſt convenient; with the approbation of the ſaid Maſter, 
bor the reſidue of the ſaid term, wherein all proper parties are 
0 join, as the ſaid Maſter ſhall direct; and that all deeds and 
vritings in the cuſtody or power of any of the parties relating 
bereto, be produced before the ſaid Maſter upon oath ; and 
i Cale of a ſale, that ſuch ſale be to the beſt purchaſor or pur- 
balors that can be got for the ſame, to be allowed of by the 
id Maſter ; and that the bill be diſmiſſed againſt the defen- 
ats the mortgagees, with coſts; and that the defendants 
bomas Dummer, Edward Montagu and William Folkes, have 
cir coſts of this ſuit, out of the aſſets of John Duke of Mon- 
zu. And as to the plaintiffs and the other defendants, it is 
ey further ORDERED, that there be no coſts to this time; 
i that the conſideration of the ſubſequent coſts, and of in- 
lt in reſpect of any ſums of money which may have come 
ne hands of Jobn late Duke of Montagu, for his own ule 
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and benefit, by virtue of the will of Ralph his father, and 41 
** other directions, be reſerved till after the faid Maſter (hy 
© have made his report; and that the Court of Chancery d 
« give all neceſſary and proper directions, for carrying this judp. 
© ment into execution. 


— 


unn 


Wife, : AO KR Appellant, 
Jaac Reynous and Elizabeth lis Wite, Refſoiden 


1ſt April, 1767. 


with Margaret Prevereau dated the 14th of Decent 
1739, between the faid Peter Naizon and Martha Naizn | 
mother, of the firſt part, Daniel Prevereau, Eſq; and thef 
Margaret Prevereau his daughter, of the ſecond part, and Pt 
Simond, of the third part; reciting that the ſaid Daniel Pr 
reau being poſſeſſed of ſix ſeveral Exchequer annuities of 1 
each, the ſame had been aſſigned to the ſaid Daniel Preum 
and Peter Simond, and that a marriage was then intended 
tween the ſaid Peter Naizon and Margaret Prevereau; | 
witneſſed, agreed and declared, that the ſaid Daniel Prei 
and Peter Simond, and the ſurvivor of them, and the exec 
and adminiſtrators of ſuch ſurvivor, ſhould ſtand and be. 
ſeſſed of and intereſted in the ſaid ſeveral annuities, in truſt, 
the marriage, to permit the ſame to be received by the 
Peter Naizon and his aſſigns, during his life, and after his de 
by the ſaid Margaret Prevereau and her aſſigns, during bet 
and after the deceaſe of the ſaid Peter Naizon and V" 
Prevereau, that then the ſaid Daniel Prevereau and hs 
mond, their executors and adminiſtrators, ſhould ſtand * 
poſſeſſed of the ſaid annuities, in truſt for all and © 
child and children of the ſaid Peter Naizon on the bod 
ſaid Margaret Prevereau to be begotten, in equal fut 
proportions if more than one, and if but one ſuch. child, u 
for ſuck only child, to be paid, aſſigned and made 9! y 


— 


Caſes in Parliament. 


child and children reſpectively, at their reſpective ages of 21 
years, happening after the death of the ſurvivor of them the 
ſaid Peter Naizon and Margaret Prevereau ; but if either of them 
ſhould attain the age of 21 years, during the joint lives of the 
laid Peter Naizon and Margaret Prevereau, or in the life time 
of the ſurvivor of them, then his her and their ſhare and pro- 
portion of and in the ſaid annuities ſhould be paid, aſſigned and 
made over to him, her, or them reſpectively, within three 
months after the death of ſuch ſurvivor, unleſs the ſaid Peter 
Naizon and Margaret Prevereau, or the ſurvivor of them, ſhould 
turing their joint lives, or in the lifetime of the ſurvivor of 
them, direct and appoint the ſhare and proportion of any of the 
id children to be aſſigned to him, her, or them reſpectively 
ſooner, which it ſhould be lawful for him and them to direct 
and appoint accordingly ; and upon further truſt, that they the 
tid Daniel Prevereau and Peter Simond, their executors and ad- 
miniſtrators, ſhould, after the deceaſe of the ſaid Peter Naizon 
and Margaret Prevereau, pay the yearly produce and income 
of the ſaid annuities, for and towards the maintenance and edu- 
cation of the ſaid child and children, until his her and their 
ſhares and proportions thereof ſhould become aſſignable. 


In this deed there was a proviſo, that if any of the children of 
the ſaid marriage ſhould die, before his, her, or their ſhare or pro- 
portion of the ſaid annuities ſhould become aſſignable as aforeſaid, 
then the ſhare and proportion of him her and them ſo dying, 
ſhould go, accrue, belong and be paid to the ſurvivors and ſur- 
Wor of them, when his, her, or their original ſhare and pro- 
portion thereof, ſhould become aſſignable and transferable as 
aoreſaid. And another proviſo, that if there ſhould be no 
bild or children of the marriage, or there being ſuch, all of 
them ſhould die before any of their ſhares and proportions of 
the ſaid annuities ſhould become transferable as aforeſaid ; then 
the ſaid Daniel Prevereau and Peter Simond, their executors and 
Wminiftrators, ſhould ſtand and be poſſeſſed of the ſaid annuities, 
ders and tallies, and all benefit and advantage thereof, in truſt 
or the ſaid Peter Naizon and Margaret Prevereau and the ſur- 
wor of them, and the executors, adminiſtrators and aſſigns of 
ach ſurvivor : And it was thereby further agreed and declared, 
bat the ſaid Daniel Prevereau and Peter Simond, their executors 
ind adminiſtrators, ſhould ſtand poſſeſſed of three ſeveral long 
Vol. VI. | 1 | annuities 
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deceaſe, upon ſuch and the ſame truſts, and to and for ſuch and 


ſuch houſhold goods, plate, linen, furniture and implements d 


of her perſon ; he then deviſed as follows: Item, I give, de- 


and all other my perſonal eſtate whatſoever and whereſoer, 


* executors, adminiſtrators or aſſigns, ſhall and do pay and appl 


after my deceaſe, intermarry with any after taken buſbane 
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annuities of go/. 251. and 251. (which had been aſſigned and 
transferred to them for that purpoſe) in truſt to permit and Cuffer 
the yearly income and produce thereof to be received by the lai 
Martha Naizon and her affigns, during herlife; and after he 


the ſame ends, intents and purpoſes. as were before declared 
and concerning the ſaid ſix ſeveral annuities of 15 l. each, 


The marriage ſoon afterwards took effect, and on the 24th of 
January 1750, Peter Naizon died poſſeſſed of a conſiderable per. 
ſonal eſtate, leaving Margaret his wife ſurviving,” and Preveren 
Naizon the only child of the marriage, an infant, 


Peter Naizon before his death duly made his will, dated the 
19th of May 1749, and thereby deviſed a leaſehold eſtate to his 
wife Margaret Natzon, her executors, adminiſtrators and aſſigns; 
and after reciting that he had, by articles executed upon and pre. 
vious to his marriage, made ſome proviſion for his ſaid wife, he 
ratified and confirmed the ſame in all things, and gave her il 


houſehold as he ſhould die poſſeſſed of, and all the ornament 


* viſe and bequeath unto my good friends and relations Petr 
«© Simond and James Cleopas Simond of London, merchants, and 
e their heirs, executors, adminiſtrators and aſſigns reſpeRtively 
« all ſuch ſtocks, funds, mortgages and ſecurities for money, 


% and of what nature or quality ſoever the ſame be, not by ne 
« otherwiſe already diſpoſed of, or hereafter to be diſpoſed ds 
« after and ſubje& to the payment of my juſt debts and funeml 
charges, and all my eſtate and intereſt therein, upon tr 
« that they my ſaid truſtees, or the ſurvivor of them, his hein 


ce the intereſt, dividends and annual produce thereof, unto and 
„the uſe of my ſaid dear wife, for and during ſuch and ſo long 
« time only, as ſhe ſhall continue my widow, and be and ie 
„ main ſole and unmarried ; but in caſe my faid dear wife (hal 


* then my expreſs will and meaning is, and then and in f 

* caſe,” I do direct my ſaid truſtees and the ſurvivor of them, i 

„ heirs; executors, adminiſtrators or aſſigns, to pay to m 10 
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« wife the yearly ſum of 110 J. and no more, by and out of the 
« ;ntereſt, dividends and produce of my perſonal eſtate, for and 
« during the term of her natural life, over and above the pro- 


« viſion made for her by her marriage articles, ſuch payment 
« to be made by two equal half yearly payments, the firſt pay- 
« ment thereof to begin at the end of fix calendar months next 
after my deceaſe ; and my will is, that ſuch yearly ſum of 110/. 
hall not be ſubject or liable to the debts, controul or engage- 
ments of any after taken huſband, but ſhall be paid to her 
«own proper hands only, and that her receipt, notwithſtanding 
cher coverture, ſhall be a good and effectual diſcharge from 
time to time, and at all times, to my ſaid truſtees or to either 
«of them, or to the perfon or perſons who ſhall pay the ſame; 
and then and in ſuch caſe, I will and direct my ſaid truſtees 
to pay, apply and diſpoſe of the reſidue and overplus of the 
intereſt, dividends and annual produce of all my ſtocks, funds 
and ſecurities for money, and of all other my perſonal eſtate, 
for and towards the maintenance and education of my ſon Pre- 
vereau Naizon, and of all other the child and children by me 
begotten, or to be begotten on the body of my ſaid dear wife, 
and for the better advancement and preferment in the world, 
of all ſuch child and children in ſuch proportion, manner 
and form, as my ſaid truſtees or the ſurvivor of them, his 
heirs, executors, adminiſtrators or aſſigns, ſhall in his or 
their diſcretion think fit, and moſt conducive to the benefit 
ind advantage of my ſaid ſon, and of all ſuch other child or 
children begotten or to be begotten by me on the body of my 
lid dear wife, until my ſaid ſon, and ſuch other child or chil- 


tan his, her, or their age or ages of 21 years reſpectively ;- and 
my will is, that then and in ſuch caſe, all my ſtocks, funds, 
mortgages and ſecurities for money, and all other my perſonal 
late whatſoever and whereſoever, over and above what ſhall 
be ſufficient to anſwer and pay to my ſaid wife the faid clear 
jearly ſum of 1101. for and during the term of her natural 
ile, ſhall be received by my ſaid truſtees and the ſurvivor of 
them, his executors, adminiſtrators and aſſigns, in truſt to 
ud for the uſe and benefit of my ſaid ſon Prevereau Naizon, 
aof all ſuch child and children, as is are or ſhall be by me 
eotten on the body of my faid dear wite, equally between 


dren on her body by me begotten or to be begotten, ſhall at- 


«© them 


to the uſe of my ſaid dear wife, for and during the term; 


4 have hereby given my wite a power to diſpoſe of ppon l. 
 ** contingency happening as aforeſaid, unto and among 
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them ſhare and ſhare alike if more than one, to be paid, 4. 
« ſigned and transferred to him her and them ſeverally, if more 
than one, at his her and their reſpective age and ages of 2 
« years, and if there ſhall be but one ſuch child, who gy 
« live to attain the age of 21 years, then my will is, that gh 
« whole reſidue and remainder of. my perſonal eſtate, ſha ; 
and be paid, transferred and conveyed to ſuch only child, 4 
„ the like age of 21 years, and that from and after the death g 
60 my ſaid wife, ſuch ſums of money and ſecurities as ſhall be 
« reſerved to anſwer and pay the ſaid yearly ſum of 110 J. to wy 


« her natural life, ſhall alſo go to and be equally divided amongſt 
all the children on her body by me begotten or to be bepotter 
«© who ſhall be then living, if there ſhall be more than one, wi 
if there ſhall be but one, that then ſuch ſums of money u 
« ſecurities, whatſoever the ſame ſhall be, ſhall alſo g0 and bf 
paid or conveyed to ſuch only child; and in caſe it ſhall { 
e happen that my ſaid ſon Prevereau Naizon ſhall depart thi 
life before he ſhall attain his age of 21 years, and without ley 
ing any iſſue by him lawfully begotten, and that I ſhall ba 
* no other child by my ſaid wife born in my lifetime, ori 
« due time after my deceaſe, or there being ſuch, all of the 
„ ſhall die in the life time of their ſaid mother, and before 
one of them ſhall attain the age of 21 years, then and in {ic 
„ caſe my will is, and I do hereby authorize and impower 0 
«« ſaid dear wife to give, diſpoſe, limit and appoint, the ſum 
o, ooo J. part of my perſonal eſtate by deed or will, to be a 
„ cuted by her in the preſence of two or more credible witneli 
„to ſuch perſon and perſons, and to or for ſuch uſe or ut 
< intents and purpoſes, and in ſuch proportions, manner 4 
« form, as my ſaid dear wife, in caſe of ſuch contingency MM 
«« pening as aforeſaid, ſhall in her diſcretion think proper; A 
e then alſo (that is to ſay) in caſe my ſaid ſon Prevereau Nat 
<< ſhall die before 21, and in the lifetimeof his ſaid mother, andi 
„ ſhall have no child or children on her body by me begoi 
« who ſhall live to attain the age of 21 years, my will is, al 
« give, deviſe and bequeath all the reſt and reſidue of my fo 


« funds, ſecurities for money and perſonal eſtate whatſoer! 
© whereſover, over and above the ſaid ſum of 10, oool. which 
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« ibore named Peter Simond and James Cleopas Si mond, and to and 
« among their three ſiſters Catherine Simond, ſpinſter, Elizabeth, 
« the wife of Patrick Mackay, and Lydia, the widow of Mr. 


40 Combercroſe, Apothecary, equally between them ſhare 
„and ſhare alike, and in caſe of the death or deaths of any one 
«or more of them, then to the ſurvivors or ſurvivor of ſuch of 
« them as ſhall be living, when (if ever) ſuch legacy or bequeſt 
« hall become payable to them, or the ſurvivors or ſurvivor of 
« them.” And the teſtator appointed his ſaid wife, fo long 
ic ſhe continued his widow, ſole and unmarried, and the ſaid 
Peter Simond, guardians over the perſon and eſtate of his ſaid ſon 
Prevereau Naizon, and appointed the ſaid Peter Simond and James 
lopas Simond executors of his will. 


The executors proved the will, and James Clecpas Simond 
ſoon after dying, Peter Simond became ſurviving executor, and 


oſſeſſed ſuch part of the teſtator's perſonal eſtate as was not ſpe- 
ically diſpoſed of. a | 


Prevereau Naizon attained his age of 21, on the 28th of Au- 
wu 17602, and being ignorant of the ſettlement made previous 
0 the marriage of his father and mother, and adviſed that under 
is father's will, he was entitled to the reſidue of his perſonal 
late, ſubject to ſuch intereſt therein as Margaret his mother 
"as thereby entitled to; he, on the 2d of May, 1763, filed his 

original bill in the Court of Chancery, againſt the ſaid Mar- 
ret Naizon his mother, and Peter Simond, for an account of 
be perſonal eſtate of the teſtator Peter, Naizon, and to have the 
eldue thereof paid into Court upon the truſts of the will; and 
hat the intereſt of ſo much thereof, as Margaret Naizon his 
nother ſhould by ſuch will be entitled to for her life, might be 
Jud to her, and that the ſaid refidue, or the ſtocks, funds, or 


n her death be paid or transferred to him. 


9 * 
* 


» 


Soon afterwards, Prevereau Naizon intermarried with the re- 
ondent Elizabeth, and on the 28th of Tune, 1563, he died 
thout iſſue, having made his will dated the 17th of June 1763, 
1 thereby, aſter giving ſome pecuniary legacies, gave one full 
10G of the reſidue of his eſtate and effects to the reſpondent 
Vor. VI. TTTCCCCCCCCCCCCCCT Or 


« Fregier deceaſed, Francis Naizon of Liſbon, Merchant, and 


curities, in which the ſame ſhould be then ſtanding out, might 
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Elizabeth his then wife, for her own benefit; and the other 
moiety thereof, to the child and children of his body, lawful 
begotten or to be begotten (if more than one) equally between 
them, but in caſe he ſhould not have any ſuch child or children 
he gave the ſaid laſt mentioned moiety of his eſtate to his ſa 
wife, her heirs, executors, adminiſtrators and aſſigns for ever, 
to and for her and their own proper uſe and benefit, ang 15 
pointed her ſole executrix of his will, which ſhe after, 


proved. 


The reſpondent Elizabeth on the 8th of November, 1763, eil. 
bited her bill of revivor and ſupplement, to revive and haye the 
benefit of the former ſuit and proceedings, againſt the ſaid My. 
garet Naizon and Peter Simond, and made Charles de Sail a de. 
fendant thereto; and by way of ſupplement ſtated the will, aud 
death of Prevereau Naizon without iſſue, and that by virtue 
thereof ſhe was become entitled to the reſidue of the perſond 
eſtate of the ſaid Prevereau Naizon, and to the reſidue of 
the perſonal eſtate of the teſtator Peter Naizon his father, 
ſubject to ſuch right or intereſt therein, as was given 1 
the ſaid Margaret Naizon, by the ſaid Peter Naizan's will, ad 
to ſuch proviſion as the ſaid Prevereau Naigon was at his death 
entitled to, by virtue of any ſettlement made previous or ſuble- 
quent to the marriage of his ſaid father and mother, as being 
the only iſſue of ſuch marriage; and therefore prayed ſuch reliet 
in the premiſes, as was ſought and prayed by the original bill df 
the ſaid Prevereau Naizon, except ſuch as ſhould be neceſſary to 
be varied by reaſon of his death, 


The ſuit being afterwards revived, the ſaid Peter Simand and 
Charles de Sally put in their anſwer, and therein diſcloſed the 
purport of the ſettlement, which had been made previous to the 
marriage of Peter Naizon with the ſaid Margaret Prevereat. 
But Margaret died before the had put in her anſwer to this ſop- 
plemental bill, having firſt made her will, and appointed the - 
pellant Elizabetb her executrix and reſiduary legatee. 


This occaſioned another ſupplemental bill to be filed by the 
reſpondent Elizabeth againſt the appellants, and the ſaid Pes 
Simond and Charles de Sailly, in which ſhe ſtated the ſettlemen 
of December 1749, and inſiſted that ſhe, as executrix and reſduaſ 


legatee of Prevereau Naixon, did, upon the death of Mar gar, 


L 
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ingly. 


The appellants, by their anſwer to this bill, inſiſted, that the 
reſpondent Elizabeth did not, upon the death of Margaret Naixon, 
become entitled by the will of Prevereau Naigon or otherwiſe, to 


Prevereau Naizon, in the lifetime of Margaret his mother, the 
lame veſted in the ſaid Margaret, by virtue of the ſaid ſettlement. 
And they alſo infiſted, that Peter Naizon, had not by his will 
diſpoſed of the reſidue of his perſonal eſtate, ſave only in the 
event of his wife's marrying a ſecond huſband, and that ſhe hav- 
ing continued a widow to the time of her death, the appellants, 
in right of the appellant Elizabeth, the reſiduary legatee and ſole 
xecutrix of Margaret Naizon, did on her death become entitled 
bone third part of ſuch reſidue, and the reſpondent Elizabeth 
o the other two third parts thereof, as the executrix and re- 
duary legatee of Prevereau Natzon. 


On the 8th of Auguſt 1764, the reſpondents intermarried, 
nd the ſuit thereby abating, they in November following, filed 


ach, having been paid off and converted into 3000 J. 3 per cent. 
onſolidated Bank annuities, the reſpondents thereby prayed an 
count of the perſonal eſtate of Peter Naizꝛon, and that the ſaid 
ee long Exchequer annuities of 50/4. 25 J. and 25 J. and the ſaid 
001. 3 per cent. conſolidated Bank annuities, might be trans- 
red and aſſigned ; and that the faid Peter Simond, as ſurviving 
utee and executor of Peter Naizon, might transfer the ſeyeral 
nds wherein the reſidue of the perſonal eſtate of the ſaid 
ator Peter Naizon ood inveſted, to the reſpondents. 


The ſuit being afterwards revived and at iſſue, the fame was 
ud on the 8th of Fuly 1765, before the Maſter of the Rolls, 
en his Honour was pleaſed to declare, that according to the 


Naiaon and Margaret his wife, the ſaid Prevereau Naizon 
2 | | their 


Exchequer annuities of 50. 25/7. and 251. and the other fix an- 
nuities of 15/7. a year each, and to the refidue of the perſonal 
eſtate of the ſaid Peter Naizon ; and prayed an account of ſuch 
perſonal eſtate, not ſpecifically bequeathed, and that the reſidue 
thereof might be paid, aſſigned and delivered over to her accord- 


the ſaid ſeveral Exchequer annuities; but that upon the death of 


heir bill of revivor and ſupplement ; and the ſix annuities off 51. 


* conſtruction of the ſettlement made on the marriage of 
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ſaid three long Exchequer annuities, to the Accountant Generl 
Bank, with the privity of the Accountant General; and it un 


referred to the Maſter, to take an account of the annual pays 


garet Naizon the mother, received by the defendant Simard, d 


that the ſaid defendant ſhould pay what ſhould be found die 


the reſpondent's account; and in caſe any of the ſaid annual py: 


ret Naizon, did remain unreceived, it was ordered, that tit 
defendant Simond ſhould receive and pay the ſame into ths 
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their only child, who lived to attain the age of 21,.did, on his 
attaining ſuch age, become entitled to the ſaid three long Ex. 
chequer annuities of 50 J. 25 J. and 250 and the 3000. 3 per cn 
Bank conſolidated annuities, ſtanding in the names of p,, 
Simond and Charles de Sailly, ſubject to the intereſt for life d 
Margaret Naizon his mother therein; and that the ſame upon 
his death, became tranſmiſſible to his repreſentatives, and thy 
the reſpondents in right of the reſpondent Elizabeth, as ſhe wy 
his executrix and reſiduary legatee, were entitled to the fim 
under the will of the ſaid Prevereau Naizon, as part of his 
general perſonal eſtate, and alſo to the yearly payments and in- 
tereſt of the ſaid Exchequer annuities and Bank annuities, fron 
the death of the ſaid Margaret Natzon the mother; and it wy 
accordingly ordered, that the defendants Simond and- de Sailh 
ſhould transfer the faid 3000 1. 3 per cent. Bank confolidad 
annuities, and that the defendant Peter Simond ſhould aflign the 


in truſt in the cauſe, and depofit the orders and tallies in the 


ments of the ſaid Exchequer annuities, and the intereſt of the 
ſaid Bank annuities, accrued ſince the death of the faid Mar: 


any other perſon by his order, or for his uſe; and it was ordered, 


from him on that account into the Bank, with the privity of the 
Accountant General, to be placed to the credit of the cauſe & 


ments and intereſt, accrued ſince the death of the ſaid Marg 


Bank, with the privity of the Accountant General, to be placel 
to the credit of the cauſe, ſubject to the further order of tif 
court; and the Maſter was to take an account of the perſons 
eſtate of the teſtator Peter Naizon, not ſpecifically bequeube 
by his will, come to the hands of the ſaid defendant Peter & 
mond, or any other perſon by his order, or for his uſe; and lt 
taking that account, the Maſter was to diſtinguiſh how 59 
conſiſted of intereſt, accrued in the lifetime of Margaret Natl 
and what the Maſter ſhould find to have accrued for interel i 


her lifetime, Was to be paid to the appellants ; and the ey 
b . pet gs 
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erſonal eſtate was to be applied in payment of his debts and 


uneral expences, in a courſe of adminiſttation; and his Honour 
1:1 alſo declare, that according to the true conſtruction of the 
il of the teſtator Peter Naizon, the clear ſurplus of his per- 
nal eſtate, not ſpecifically bequeathed, by the event which had 


Margaret the teſtator's widow, and that the ſame became diſtri- 
\utable between the ſaid Prevereau, Naizon deceaſed, as the only 
hild and next of kin of the teſtator, and the ſaid Margaret 
Niizon deceaſed, according to the flatute made for diſtribution 


e divided into three equal parts, and one third part thereof 
as to be conſidered as the perſonal eſtate of the ſaid Margaret 
Naizon deceaſed, and belonging to the appellant Elizabeth, as 
er executrix and reſiduary legatee, and that the two remaining 
bird parts thereof belonged to the reſpondents, in right of the 
ſpondent E/zzabeth ; and it was further ordered, that ſueh re- 
due of the perſonal eſtate of the ſaid Peter Naizon, ſhould be 
wided accordingly, a 


From this decree both parties appealed to the Lord Chancel- 
or: The reſpondents, as to what related to the clear ſurplus 
the perſonal eſtate of Peter Naixon, and the directions given 
ouching the ſame : And the appellants, as to what related to 
be funds mentioned in the fettlement made on the marriage of 


'*ter Naizon with Margaret Prevereau, and the directions given 
eative thereto, ; | 


On the 1ſt of February and 26th of April 1766, theſe appeals 
ame on to be heard before the Lord Chancellor Northington, 
ten he was pleaſed to order that part of his Honour's decree 


Plus of the teſtator's perſonal eſtate, not ſpecifically bequeathed, 
by the event which had happened was undiſpoſed of, and that 
ihe ſame became diſtributable according to the ſtatute of diſ- 
nibution, and which directed a diviſion of ſuch eſtate accord- 
ngly:” And his Lordſhip declared, that the clear ſurplus 
ſuch perſonal eſtate of the teſtator Peter Naizon, was be- 
beathed and given after the death of Margaret his wife, to his 
laren by her, or either of them that ſhould attain the age of 
nd that therefore ſuch clear reſidue. did belong to the re- 
r 3 2 ſpondents 


appened, was undiſpoſed of, ſubject to the life eſtate therein of 


f inteſtates eſtates ; and the principal of ſuch rFefduum, was to 


de reverſed, whereby it was declared, that the clear ſur- 


pw 


— 
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ſpondents as the repreſentatives of the ſaid Prevereay Naizy, 
And with reſpect to the appeal brought by the appellants, the 
decree was atfirmed ; his Lordſhip concurring in opinion with 
the Maſter of the Rolls, as to the true conſtruction of the ſett|.. 
ment, 


1 C. Yorke, From ſo much of this latter decree, as affirmed that py 
C. Ambler. the former which related to the marriage ſettlement, and tete. 
ſed what related to the conſtruction of the will, the preſent 1p. 

[| peal was brought; and on behalf of the appellants it was ©, 
tended, that as to the ſettlement, the truſt of the Exchequer u. 
nuities being declared in this manner, vis. that if any child d 
the marriage ſhould attain the age of 21, during the life of h; 
father and mother, or the ſurvivor of them, the annuities ſhoyl 
be paid, afligned and made over to him, within three kalengy 
months after the deceaſe of ſuch ſurvivor, unleſs the father and 
mother, or the ſurvivor, ſhould, in their lifetime, appoint th 
ſhare of any child to be aſſigned to him: And the ſecond pr 
viſo declaring, that if all the children ſhould die before the fi 
annuities ſhould become transferable as aforeſaid, then the bencht 
of the truſt ſhould go to the ſurviving parent; and Preveray 
Natzon having died in the lifetime of his mother, the mother, 
upon that event, became entitled to the benefit of this truſt, by 
the expreſs words of the proviſo. It was however objected, thi 
the word transferable in the proviſo, meant the ſame as weſd; 
and that the annuities became veſted in Prevereau the ſon, ot 
his attaining 21, in the lifetime of his mother. But it was laid 
that this conſtruction was merely arbitrary, it being contrary to 
the intention of the parties to the ſettlement, and the exprel 
Sf. import of the words, which referred to the time when the fund 
NP ſhould be actually aſſigned and made over to a child or children 
1 1. e. at the death of the ſurviving parent: In ſhort, two contin 
gencies were required to concur, in order to veſt the proviſo 
abſolutely in a child ; one, that ſuch child ſhould attain the age 
of 21, the other, that it ſhould outlive the father and mother, 


As to the will, it was to be obſerved, iſt, That the teſtato 
had not given the truſt of his perſonal eſtate to his wife during 
her life, but during her widowhood only; if ſhe married 2g 
he directed his truſtees to pay her out of the produce of his ge 
ſonal eſtate, the annual ſum of 110 J. only; and it was 7 f 
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this contingency of his wife's ſecond marriage, that he had 
grounded every ſubſequent diſpoſition which he made. For 


us 


the diſpoſition therein-made, to the event of ſuch ſecond mar- 
rage, which in fact never happened : And though ſuch a diſpo- 


tion might ſeem extraordinary, it was not without precedent ; 


made from the words of it, and the manner in which the teſta- 
tor had expreſſed his intention, without regard to the conſequence 
of ſuch conſtruction. In the event which had happened, the 
reidue was undiſpoſed of; in which caſe, the reſpondents would 
{ill be entitled to two parts out of three of ſnch reſidue; and 


able to the teſtator himſelf, had he foreſeen the event which had 


0» — 


here was no inſtance of ſuch implication, where the eſtate 
ent different ways in the different events. If the widow had 
arried again, Prevereau the ſon would not have been entitled 
nder the will, to the fund directed to be ſet apart to anſwer the 


hat fund, was given to the child or children who ſhould be liv- 
ig at her death, and Prevereau died in her lifetime; and in 
ie event which had happened, of the mother not marrying 
gain, the reſpondents, as ſtanding in the place of Prevereau 


be fon, claimed and had obtained a decree for the whole re- 
due. 


On the other fide it was inſiſted, that the teſtator Peter Nai- 
on had by his will made a compleat diſpoſition of his fortune; 
it appeared by the whole tenor of it, that he did not mean in 


event to die inteſtate. If the ſuppoſed inteſtacy was to. take 


e will for his only child, would entirely depend on the conduct 


n the moſt accurate examination of every following clauſe, it 
would be found, that the words then and in ſuch caſe, or ſome 
ſtrictive and connecting words equivalent to them, confined 


and it was ſubmitted, that the conſtruction of the will muſt be 


there ceuld be no juſt cauſe to complain of the diſtribution made 
by the wiſdom and juſtice of law in caſe of an inteſtacy; which 
mode of diſpoſition would probably in this caſe have been agree 


happened. But, 2d, there was cven in this event no expreſs diſ- 
polition, and a diſpoſition could not in this caſe be implied by 


ny rule of conſtruction, "whatever might have been the caſe, 
if the reſidue was to go entirely the ſame way in both events. 


nnuity of 1107. to his mother; becauſe the money conſtituting 


lace upon the widow's not marrying again, the proviſion under 


the Widow ; and ſuch child would be provided for, only i in caſe 
the 


W. de Grey. 


E. Willes. 
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per cent. conſolidated Bank annuities, muſt be conſidered x; 
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the widow did that which the teſtator wiſhed her not to do: And 
if ſhe continued a widow, in purſuance of the intention and in. 
clination of the teſtator, then, according to the conſtruction con. 
tended for by the appellants, the only child of the teſtator va 
to loſe all the proviſion intended for him by the will. But the 
true intent and meaning of the teſtator plainly appeared to be, thy 
in all events, his child was to take the perſonal eſtate after the 
death of the mother; but in caſe ſhe married again, the child 
was 'to be let into a conſiderable part of it, even in her lifetime 
That the three long Exchequer annuities, and the 3000 J. three 


portions provided for the children, under Peter Natizon's mar. 


riage ſettlement ; and that the ſame became abſolutely veſted in 


Prevereau Natzon his only child, on his attaining 21 ; and on his 
death, were tranſmiſſible and deviſable to the reſpondent Elize- 
beth his wife, notwithſtanding he died in the lifetime of hi; 
mother. But if the veſting of theſe annuities, was to be poſt. 
poned till after the death of the ſurvivor of the father and mo- 
ther, it might happen, that in caſe an only ſon ſhould come df 
age and marry, and die leaving children, in the lifetime of either 
his father or mother, ſuch grand children would be deprived d 
their parent's portion; which would be a very hard and unn: 
tural conſtruction of a ſettlement, made for the benefit of the 
iſſue of the marriage. 


After hearing counſel on this appeal, it was oRDERED ad 
ADJUDGED, that the fame ſhould be diſmiſſed ; and the decree 
therein complained of affirmed. : 


Walter Lambert, Eq; — — Appellant. | 


Catherine Lambert. = _ Reſpondent 
18th May, 1767. 


2 THUR HUMPURE Y, Gent. the reſpondent's forma 
huſband, was in, his lifetime entitled to a very valuable 
tereſb in the lands of Gortern and Ballybrien, in the count! 


Gakray, containing 300 acres, by virtue, of a, Jeaſs for e 
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ves from Frederick French, Eſq; he died in the year 1740, 
leaving the reſpondent his widow, and ſeveral children, whoſe 
principal ſubſiſtence was to ariſe from the profits of this leaſe ; 
and at the time of his death, he owed Mr. French, for rent, 
119/. 185. 9 d. for which arrear Mr. F rench threatened to bring 
an ejectment againſt the reſpondent. Upon which occaſion, in 
May 1740, ſhe applied to the appellant, who was then conſidered 
5 a very wealthy man, and propoſed to grant him a leaſe of part 
of the lands at a low rent, if he would pay off the arrear, to which 
propoſal the appellant readily agreed ; and accordingly the reſpon- 
lent executed a leaſe of 130 acres, part of the ſaid lands, to the 
appellant, at the yearly rent of 6s. and 4 d. by the acre, although 
they were then worth conſiderably more; and aſſigned to him 


the original leaſe, as a ſecurity for the money which he was to 
advance without intereſt. 


In 1741, the appellant came to the reſpondent's houſe, and 
ſolicited her in marriage; and to induce her to comply, propoſed 
to give up his mortgage of the ſaid leaſe; and accordingly, on 
the 1ſt of September 1741, the appellant executed a writing, di- 
rected to his ſon Charles Lambert, in the words following: 1 
do hereby order, that the leaſe of Goteran, aſſigned to me by 
* the widow Catherine Humphrey, as a ſecurity for what money 
* I phid that was due on the ſaid farm, may be given to her 
* without any demand to it, September iſt, 1741. Walter Lam- 


« the upper drawer.” 


Things remained in this fituation till the year 1743, when a 
arriage was agreed on between the appellant and the reſpon- 
ent, and articles were duly executed, dated the 22d of September 
1743, whereby the appellant covenanted, that the reſpondent 
ould have a provifion of 20 J. a year, and ſhould be acquitted 


ould remain due at the appellant's death; which proviſion 
as to be in full ſatisfaction of all dower, thirds or jointure. 


Soon after the execution of theſe articles, the appellant and 
eſpondent intermFried ; and from the time of their marriage, 
or a long ſeries of years, lived together as man and wife in per- 
harmony and affection, And the appellant (who for many 

Vol. VI. e years 


" bert,—To my ſon Charles Lambert. — The above leaſe is in 


0m the ſaid ſum of 119 J. 185. 9d. in caſe any part thereof 
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2 2 years had been afflicted with diſorders and infirmities) man 

R 2 times expreſſed his acknowledgments and ſenſe of the reſpon. 
dent's great tenderneſs and affection for him, and of her care; in 
the preſervation of his ſubſtance; and often declared he would 
make an ample proviſion for her, in caſe the ſhould ſurviye him. 
This raiſed the jealouſy of the appellant's children by his former 
wives, and a ſcheme was formed to ſupplant the reſpondent in 
his affection and eſteem; and one Edward Cloran was pitched 
upon, as a proper inſtrument for carrying it into execution. Thi 
man acted in the appellant's houſe in the character of overſee, 
and by his pretended honeſty acquired the confidence of the ap- 
pellant, to whom he inſinuated that the reſpondent had embez. 
zeled his ſubſtance, to ſupply the wants of her children by; 
former huſband. At length his inſolence aroſe to ſuch a pitch, 
that he abuſed and beat the reſpondent's eldeſt ſon, who frequent. 
ly viſited at the appellant's houſe. 


The reſpondent complained to the appellant, of the treatment 
her ſon had met with; but the appellant's mind had been 5 
poiſoned againſt the reſpondent by the falſe inſinuations of Clin 
that inſtead of redreſſing the complaint, he flew into a violent 
paſſion, called the reſpondent many opprobious names, and iwor 
ſhe thould never lie in the ſame bed or room with him; an 
upon the reſpondent's expoſtulating with the appellant, he git 
her a violent punch of a bill-hook in her fide, threw her dot, 
and ſeized her violently by the throat. And although a very lick 
ly woman, and advanced in years, ſhe was ſoon after, by the d- 

rections of the appellant, confined in a ſmall cold damp room, al 
fed with the leavings and fragments of Cloran and one Lynch! 
thatcher, who frequented the appellant's houſe, and was callet 
the Governor, with intent to ſtarve her into a compliance vil 
their ſchemes. This Lynch was employed to bar the room · dus 
where the reſpondent was confined, and to fix an iron chain and 
padlock to it every night ; and the reſpondent, from the cold 
damp of the room, loſt the ſight of one of her eyes: And the if 
pellant often, during her confinement, told her, that if ſhe wdl 
not agree to quit his houſe, and take a ſeparate maintenance, ® 
would lock up all the doors, and would not leave one living c- 
ture in the houſe but herſelf; aud that ſhe ſhould have neitl 
I fire or candle light, or any ſubliſtence whatſoever ; and that f 
1 | I If 
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ſhe did not take 20 J. a year ſhe ſhould be ſtill confined, and 
ould never have ſo good an offer made to her again, 


The reſpondent in this diſtreſſed fatuation, was obliged to exe- 
cute the following inſtrument, which the appellant, or his ſon 
Charles, had cauſed to be drawn up. I do hereby promiſe and 
.« zoree, to pay my wife, Catherine Lambert, otherwiſe Rol- 


Lambert, otherwiſe Rolleſton, ſhould ſurvive me, this inſtru- 
« ment to be then void, and ſhe is to have the benefit of 
our marriage articles, and no more; which articles are wit- 
« nefſed by her brother Francis Rolleſton, Eſq; and Fohn Leary. 
« [n witneſs whereof, we have hereunto ſet our hands and ſeals, 
the 29th day of November 1762, Walter Lambert, Catherine 
Lambert. Preſent John Lynch, Jobn Butler.” 


At the time the .reſpondent ſigned the above writing, her 
treatment was ſuch that ſhe was in dread of her life, and would 
we ſigned any paper they produced to her, in order to procure 
Wher liberty; but after the execution of the writing, having been 
ifited by ſome of her friends, ſhe was adviſed by them not to 
uit the appellant's houſe at any rate, until ſhe was actually 
urned out ; for that the proviſion made for her by the appellant, 


hereupon the reſpondent abſolutely refuſed to quit her huſband's 
vuſe; Upon which, the appellant and his ſon Charles Lambert, 
edoubled their cruelty to the reſpondent ; kept her more cloſel y 
onfined in the damp room, and turned off a ſervant for bringing 
cr a little turf for fire to warm herſelf. But finding that all this 
Jarbarous treatment did not produce the intended effect of mak- 
bo the reſpondent quit the houſe, the ſaid Charles Lambert pre- 
aled on the appellant to order all the furniture and kitchen 
tenfils to be removed into the brewhouſeFand to quit his own 
oule, and to reſide with him; leaving the reſpondent confined 
der the controul and dominion of the two inſtruments of his 

cr "ucity, Cloran and Lynch. 
jth 
ln ſome time afterwards the appellant, with his ſon Charles, 
eaned to his houſe, where the reſpondent was {till confined, 
and 


« ſefton, the ſum of 20 J. ſterling yearly, during our ſeparation, 
« to be paid in two payments; that is to ſay, 10 J. every May, 
« and 10 J. every November. And in caſe the ſaid Catherine 


vas too poor for the wife of a man of ſo conſiderable a fortune; and 


and ſeiſed all the papers belonging to the reſpondent, which they 


dent out of the appellant's houſe, and greatly abuſed and cut 


his confederates carried their cruelty to the reſpondent to the 
moſt infamous extremity. They ſtabbed her reputation, which 


ciſed againſt her, and maliciouſly intending to deprive her of il 
reſaurces from the friendſhip of her relations and friends, t 
enable her either to ſeek for juſtice, or even to procure the mean 
of neceſſary ſubſiſtence. But the reſpondent's character was ta 


wife, John Lambert and Mary his wife, Thomas Lambert ui 


repreſented to his friends and relations, her care and tendern 


by ladies of the firit diſtinction in the country, as his wife. Tha 
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could find; and immediately after, Cloran, by the direQion of 
the appellant and his ſon Char/es, forcibly dragged the reſpon. 


her. 


Not yet ſatisfied with what had been done, the appellant and 


had ever been unblemithed ; they traduced her as a thief; and 
every dared to deny her marriage with the appellant; weakl 
imagining to apologize to the world for the wanton cruelty exer. 


well eſtabliſhed to ſuffer materially by this wicked device; and 
her friends, convinced of her innocence, and ſhocked at the tres. 
ment ſhe had received, adviſed her to ſeek redreſs in a Court d 
Juſtice, | 


Accordingly, on the 2d of December 1763, the reſpondent, by 
her brother and next friend Francis Rolleſton, Eſq; exhibited he 
bill in the Court of Chancery in Treland againſt her ſaid huſband, 
the appellant, and alſo againſt Charles Lambert and Meyz li 


Mary his wife, Mary Lambert widow of Peter Lambert, wi 
were the ſons of the appellant ; and againſt Robert Hamill, 
Eſq; brother in law to the appellant, and the ſaid C/oran; fit 
ing ſeveral of the matters and acts of cruelty before mentioned 
and alſo charging her marriage and cohabitation with the app 
lant for 19 years, during which time, the appellant had frequenilf 


of him. Her being introduced by the appellant to, and vilitdl 


ſhe was always called mother by the appellant's ſons and daugle 
ters-in-law, and was received as ſuch by them ; and that ſhe ſtood 
ſponſor to ſeveral of the appellant's grandchildren. That ſhe {ro 
time to time received letters from his ſons, addrefled to bet 
their mother in law, and written in a dutiful manner. That td 
appellant joined the reſpondent in making two leaſes of her | 


Ul 


| 


5 
Cales in Parliament. 


of Getcarn, in each of which leaſes there was a proviſo, that 
the reſpondent ſhould take the profits to and for her ſole uſe; 
notwithſtanding her coverture. That the appellant executed 
ſeretal wills, which were all in his own hand writing; the firſt 
of which was dated the 3d of December 17513 another dated the 
17th of March 1752 ; another dated the 15th of June 1756 ; 
another dated in March 1757; and another dated the 25th of 
November 1758; in each of which wills he made certain proviſions 
for the reſpondent, and in every one of them called her his wife, 
ind even willed to her her ſaid farm of Gofcarn and Ballybrien. 
That the appellant, upon the marriage of his ſecond ſon Jobn Lam- 
ert, with the daughter of Sir Henry Burke, in the year 1756, hay- 
ing occaſion to levy a fine of ſome part of his eſtate, which was to 
be ſettled on the marriage, applied to the reſpondent to join in 
evying ſuch fine; and in order to induce her ſo to do, he ſigned 
obe following writing; “I do hereby aſſure my wife Catherine 
( Laonbert, that ſhe ſhall not ſuffer in any ſhape by her levying 
nes for my ſon John Lambert. Witneſs my hand, September 
TJ oth 1756, Valter Lambert. Preſent William Netbercott. 

That ſhe accordingly joined in the ſaid fine, as the wife of the 

ppellant. That the appellant had, notwithſtanding his agree- 
ment with the reſpondent, received the iſſues and profits of her 
ſaid farm, and converted 'the ſame to his own uſe for upwards 


dent had, by means of the waſte which the appellant had com- 
mitted thereon, loft her ſaid farm; the lives for which the ſame 
s held having dropt, and Colonel French having refuſed to 
it a renewal thereof, which the reſpondent charged would 
well worth to her and her children, upwards of zoool. if the 
me had been renewed. That the appellant was poſſeſſed of a 


f 12,0007. and upwards. And the bill prayed, that the deed 
f the 29th of November 1762, whereby the appellant agreed to 
Ive the reſpondent his wite, the ſum of 201. a year, by way of 
ſeparate maintenance, might be ſet aſide; and that the appel- 
nt might be compelled to give the reſpondent ſach mainte- 
ance, from the time of her ſeparation from him, as the Court 
ould judge reaſonable to ſupport her as his wife, and to con- 
ut as long as ſhe ſhould live ſeparate from him; and that her 
ll ſhould be taken as a bill of diſcovery, againſt ſuch of the 
efendants as it was improper to pray relief againſt; and that the 
Yor, VI. | 4 B reſpondent 


of ten years, which amounted to 1, 500 J. and that the reſpon- 


al eſtate of 1 500/. a year, and of a perſonal eſtate to the amount 
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—A— reſpondent might have ſuch other and further relief, as the n. 


1767. 


ture of her caſe required. 


To this bill the appellant put in two anſwers, and admitted 
his agreeing in the year 1740, to diſcharge the arrear due 9 
Colonel French, and the execution of the deed of the 25th ü 
November 19740. He admitted, that he frequently called upon 
the reſpondent at her houſe, but never ſolicited her to m 
him; and although in his firſt anſwer he ſaid, he did not he. 
lieve that he executed the writing of the iſt of September 174, 
yet in his ſecond anſwer he recollected, that he was perſuaded, 
and accordingly did execute ſuch writing. He denied his mar. 
riage with the reſpondent, but ſaid that in 1743, Francis Rall. 
ton, Eſq; the reſpondent's brother, by the contrivance of the 
reſpondent as he believed, propoſed to him to marry the reſpon. 
dent, repreſenting her as a careful, induſtrious, good, humane 
woman, and that he conſented to ſuch propoſal, and admittel 
that thereupon ſuch articles of the 22d of September 1743, as us 
before ſtated, were drawn up and executed by him. He (aid 
that before ſuch marriage could be had, he met two perſons 
who on his aſking them ſome queſtions concerning the reſpor- 
dent, repreſented her to him as a turbulent troubleſome woman, 
and that thereupon he determined not to marry her, and thatin 
ſome time after he acquainted her with his reſolution ; but (aid 
that the reſpondent thereupon made frequent applications to 
him, and requeſted that he would permit her to live in his 
houſe ; that he then looking upon her to be a perſon capable d 
managing his family affairs, agreed to it, at the ſame time in- 
forming her, that for ſeveral reaſons he never would marry her; 
and that ſhe accordingly came to his houſe, and cohabited will 
him. That he was prevailed upon by her, to agree that 
ſhould go by his name, and be called his wife, and that ſhe ia 
ſome time behaved in a manner very agreeable to him and hi 


friends; but that ſhe afterwards behaved otherwiſe, and he ws 


ſo much aſhamed, that he would not let any of his family 
friends know that he was not married to her, as he had befor 
conſented that ſhe ſhould paſs for his wife. He ſaid, that t 
reſpondent, as he was informed by Edmund Cloran, emberzs 
his ſubſtance, and exerciſed her ſuppoſed authority in his fa) 
in a moſt arbitrary manner; that ſhe miſbehaved to his childrd 


and relations, and ill treated the appellant himſelf, on his 50h 


1 liſten 
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"Mening to a charge which ſhe had made againſt Cloran; he 


by the throat. He ſaid, that on his refuſing to let her lie in his 
doom, ſhe made choice of a bed chamber for herſelf; and that 
he being informed, that the reſpondent frequently went about 
the houſe at unſeaſonable hours in the night, and ſent away his 
goods, he ordered a padlock to be fixed on her chamber door, 
ind that it ſhould be locked every night after ſhe went to bed, 
ind believed the ſame was accordingly done; but he ſaid he did 
dot mean thereby to confine her. He ſaid he was prevailed up- 
on to give her 204. a year, provided ſhe would remove from 
his houſe, and live ſeparate from him, and that thereupon the 
teed of the 29th of November 1762 was drawn, and that the 
eſpondent freely executed the ſame. He ſaid he never gave 


or did he believe that ſhe received ſuch treatment. He ſaid he 
pected that ſhe would have left the houſe immediately on the 
perfection of the deed of ſeparation, but ſhe put off her depart- 
re from time to time, and he not thinking himſelf ſafe in the 
jouſe with her, went to his ſon's houſe, where he continued 
eral weeks, expecting the reſpondent would withdraw; but 
n his return he found ſhe ftill continued there, and, upon his 
ling her that he never would cohabit with her, ſhe went away 
oluntarily. He admitted that he was poſſeſſed of an eſtate of 
1500/. a year, and of a very conſiderable perſonal eſtate, but 
uſed to diſcover how much. He admitted his making the 
nlls before mentioned, and believed, that in every of them he 
led her his wife. He admitted, that he joined with the re- 
pondent in making leaſes of her farm ; and that the reſpon - 


the did not believe he executed any inſtrument to induce 
cr to join therein. He admitted, that he treated the reſpon- 
ent as his wife, and introduced her to all his relations, friends, 
nd acquaintance as ſuch, and that ſhe ſtood ſponſor to ſeveral 
f his grand children, and believed ſhe was eſteemed in the 
vuntry to be a prudent, virtuous woman. He denied that any 
alte committed by him, was the cauſe of the reſpondent's 
ling her farm ; but admitted, that ſhe had loſt the benefit of the 
id leaſe. He ſaid, that on the zd of September 1760, he made a 
ul, which was of his own hand writing, and admitted he therein 
led her his wife, and deviſed to her 30 J. a year, in addition 
to 


ng 


liretions that the reſpondent ſhould be treated with any cruelty, 


__— with him in levying the fine ſtated in the bill, but 


27 
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denied ſtriking the refpondent with a bill-book, or ſeizing her — 
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him, and that he often expreſſed his acknowledgments and ſen 
of her care and tenderneſs, and often declared he would make z 


the then Biſhop of C/onfert prevailed on the Dean not to ye 


. ſhould be the perſon to marry him to the reſpondent, but a is 


the Dean as his wife. This evidence was confirmed by the & 


not coming to marry him when ſent for, and as he did not cho 
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to the 20 J. a year mentioned in the articles, and he bequeatheg 
to her 1001. He admitted, that for ſome part of the time, ir 
reſpondent was conſtant in her care and ſeeming tendernef; for 


good proviſion for her, in caſe ſhe ſurvived him. And finally, he 
inſiſted, that the matters ſought by the bill to be relieved in, wer 
properly cognizable in the Eccleſiaſtical Court. 


The ſeveral other defendants alſo put in their anſwers, and il 
of them admitted, that the appellant and reſpondent lived u. 
gether as man and wife. | \ 


Iſſue having been joined in the cauſe, ſeveral witneſſes wen 
examined on both ſides. The reſpondent, on her part, produce 
many witneſſes, perſons of character and reputation, and proved 
every material part of her caſe; and even as to the adu 
ſolemnization of the marriage, it was proved by the Rev. Dex 
Crowe, that he had been ſent for in order to marry the appel 
pellant to the reſpondent. That the day being exceedingly u 


ture his life on that day, by undertaking ſuch a journey. Tha 
on the next day he went to Gotcern, in order to - marry ther 
That the appellant then told the Dean, that he intended hi 


did not come when ſent for, he had that ceremony performs 
by another, and at the ſame time introduced the reſpondent 


poſition of Samuel Simpſon, Eſq; who, amongſt other partic 
lars, ſwore, that the winter before the marriage, the appella 
had told him, as a ſecret, that he intended to marry the i 
ſpondent. That ſome time afterwards he met the appellant, a 
having heard that the appellant had been privately married 
the reſpondent, he aſked the appellant, whether he might ul 
him joy? And that the appellant told him, he might, for d 
he was married to the reſpondent ; and at the ſame time he tl 
the deponent, that he had a reſentment againſt Dean Crow? k 


to wait, that he procured another clergyman for that pufpe 
The evidence on the part of the appellant, went to prove ſer 


inſtances of the reſpondent's ill behaviour, that ſhe _ | 
| | « ſub 0 
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ſubſtance, embezzled his effects, procured falſe keys to his locks, 
nole away his papers, and attempted his life. Two papers were 
alſo proved to have been accidentally dropped by the reſpondent 
ut of an handkerchief, which were certificates of her marriage 
in her own hand writing, with the appellant's name ſubſcribed 
hereto, but which was not of his hand writing. | 


Publication having paſſed, the cauſe came on to be heard be- 
ſote the Lord Chancellor of Ireland, on the 17th of November 
1766, and to be further heard on the 18th, 19th and 2oth of 
the ſame month, when his Lordſhip was pleaſed to decree, 
That the deed of the 29th of November 1762, ſo far as the ſame 
might prevent the reſpondent's recovering a maintenance, dur- 
ing the ſeparation between her and the appellant, ſhould be ſet 
aſide; and it was referred to a Maſter, to enquire intoand report 
the circumſtances of the eſtate and fortune, both of the appel- 
ant and reſpondent, and what would be proper to allow the 
reſpondent annually for her maintenance, during the ſaid ſe- 
paration. 


The reſpondent being in very great diſtreſs, and being likely 
to meet with every poſſible delay to retard the proceedings be- 
fore the Maſter, on the 22d of November 1766, applied to the 
Court, upon an affidavit, ſtating her diſtreſs, for a ſum of mo- 
dey to maintain her, and to enable her to carry on the ſuit ; 
whereupon, and upon hearing counſel on behalf of the ap- 
pellant, his Lordſhip was pleaſed to order the appellant to pay 
the reſpondent, in a month, the ſum of 200 /. ſubject to the 
further order of the Court. : | 


From this decree and order the appellant appealed ; inſiſting, 
that no actual marriage was proved to have been ſolemnized be- 
tween him and the reſpondent, and he had poſitively denied it 
upon oath. That had there really been a marriage, the reſpon- 
dent might have proved it by various kinds of evidence, which 
ſhe not only had not attempted, but from her own bill, and 
the evidence produced in ſupport of it, it clearly appeared 
there never was any marriage between them. The bill charged 
the marriage to have been in the year 1742, but did not ſtate 
the day, or the month, or the place where, or the perſon by 
Whom the ceremony was performed, nor whether any one was 
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— preſent at it. Simpſon, her own witneſs contradicted her, by 


fixing the marriage to be in the year 1740 and both were con. 
tradicted by the articles made previous to the ſuppoſed marriage 
which could not miſtake, and were not made till September 
1743; thereby plainly proving both the charge and the teg;. 
mony to be falſe. Dean Crowe, another of the reſpondent, 
witneſſes, ſaid he was ſent for to marry them, and that th, 
appellant told him he had been married the day before, but 
he did not recollect what year this was in. Beſides, the reſpoq. 
dent's attempting to ſupport her pretended marriage by fictitious 
and forged evidence, were clear proofs againſt the reality of it 
That cohabitation and acknowledgment of marriage may be (uf. 
ficient, as between the reputed huſband and the creditors of the 
ſuppoſed wife, to oblige him to pay her debts; but would not 
be good as between him and her, to entitle her to dower out of 
his eſtate. And in this caſe, where the queſtion was between the 
reputed huſband and wife, evidence of cohabitation and acknow. 
ledgment was not fufficient for the Court of Chancery, if it had 


juriſdiction at all, to found a decree for alimony. The time when it 


was ſolemnized, the place where, and the perſon by whom the 
marriage was performed, ought to be fully and indiſputably prov- 
ed; and where the marriage was denied, the Court of Chancery, 


until it was clearly eſtabliſhed, could have no juriſdiction to {et 


aſide the agreement of November 17623 for if there was no mar- 


Triage, there could be no conſtraint or force in the execution of 
that agreement. 


But ſuppoſing an actual marriage, the Court of Chancery ha 
no original juriſdiction in caſes of alimony, that being properly 


cognizable in the Spiritual Court; or if the Court of Chancer 


has any ſuch juriſdiction, yet the marriage in this caſe being de- 
nied, that juriſdiction could not be exerciſed; from the obvious 
inconvenience, that ſhould the Eccleſiaſtical Court, in a cauſe of 
jactitation of marriage, determine there was no marriage, the de- 
cree of the Court of Chancery would till be binding, though 
in manifeſt wrong of the appellant, or any other man in his ci. 
.cumſtances. Beſides this, the reſpondeat, by her miſbehaviou!, 


had forfeited all pretence to relief in equity. That the granit 


leaſes by the appellant and reſpondent as man and wife, was * 
counted for by the reputation of their marriage, which was (0 


be uniformly kept up; and the fine being levied was merelj : 
ſatis 
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itisfy the parties, who inſiſted upon this meaſure for the ſecu= ——- 
rity of their ſettlement, under the miſtaken idea of a ſubſiſting — 
marriage, which the appellant could not then diſavow, without 
ſullfying his repeated declarations; nor did his diſcovering it 
tend in any manner to deſtroy or weaken the effect of the 
je, with reſpect to thoſe for whoſe benefit the uſes of it were 


declared. 


goW, 


0n the part of the reſpondent it was contended, that her mar- : . _ 
age was eſtabliſned by every imaginable circumſtance ; and the burn. prot 
ed of ſeparation itſelf, which was ſought to be ſet aſide, was 

ncluſive againſt the appellant as to the fact of the marriage, 
hich he had been induced to diſpute by the ſame artifices, that 
d prevailed upon him to treat the reſpondent in the barbarous 
anner he had done. But a mere denial of the marriage under 
ch circumſtances, and oppoſed by a courſe of 20 years public 
habitation, could not even raiſe a doubt upon the queſtion, 
he reſpondent's bill was filed to ſet aſide a deed, extorted 
om her by the moſt infamous means, of which the Court of 
hancery undoubtedly had cognizance: The huſband in his an- 
et had declared, that he never would cohabit with her; 
: reference to the Mafter to enquire what would be proper to 
allowed for her maintenance, and the ſubſequent order of the 
( of November 1766, were conſequential to the original relief; 
dit would have been abfurd in ſuch a caſe, to have turned the 
pondent round to ſue in another juriſdiction for alimony ; 
cially as the court had done no more in this caſe, than it 
uld have done upon a ſupplicavit, where the huſband had re- 
ed to maintain his wife. That the Court had as yet made 
order with regard to the quantum of maintenance, and as to 
200 J. directed to be paid to the reſpondent by the order of 
nber 1766, it could not be thought too large, either with 
Qt to the appellant's fortune, or the reſpondent's condition; 
o had loſt by his miſconduct her own ſeparate fortune, and 
n for above four years deſtitute of any proviſion, and engaged. 
| molt expenfive litigation, As therefore the decree and or- 
were equitable and juſt, and the appeal frivolous, vexatious 
oppreſſive, it ought to be diſmiſſed with moſt exemplary 


cordingly, after hearing Counſel on this appeal, it was oR- ons 
d and apJuDGED, that the fame ſhould be diſmiſſed, and e. 


MEMoRANDUM. This is the laſt Judicial determination which 


particularly his real eſtate, as he was, by virtue of the Pope 
acts in Ireland, incapable of diſpoſing thereof by will. 


his death, dated the 28th of March 1757 ; whereby, after | 


Lord Kinſale, for his life, with remainders to his ſeveral 
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the decree and order therein complained of, affirmed; Audi 


was further ORDERED, that the appellant ſhould pay the reſpon. 
dent, 200 J. for her coſts in reſpe& of the ſaid appeal. 


— R 


Vn... 


appears in the Printed Journal of the Huj, 
But in ozder to continue the authenticity y 
theſe Reports, copies of the judgments on th 
ſubſequent caſes, have been obtained from the 
proper Oficer, and carefully examined with th 
ſeveral eiitries of thoſe judgments in the Mp 
. nuſcript Journal. Che future references wi 
| therefoze point to the page of hat Journd 
which, fozming an annual Volume, ig di 
under its proper year. ng 
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John O'Grady, Eſq; and others, - Appellants 
Jahn, Lord Baron of K:n/ale, and others, Reſpondent 
14th December 1767. "PE 


(Gent L late Lord Kin/ale, had at his death three daught 

Mary the wife of the appellant O'Grady, Elizabeth bn 
dina, and Elinor Elizabeth, and no other iſſue; and they nat 
ly expected to have enjoyed all his real and perſonal eſtate, ml 


Nevertheleſs, a will of Lord Gerald was produced ſoon | 


preſſing ſome reſentment againſt the appellants O'Grady and 
wife, he gave them one ſhilling only; and deviſed to tbe 
lants Eligabetb Geraldina, and Elinor Elizabeth' and theit l 
ſome lands in Warwickſhire and Lincolnſhire, ſubject to 0 
brances; and deviſed all his honours, manors and lands in {#6 
to the reſpondent John De Courcy (a very remote relation) 
tail male ; with a remainder to the reſpondent John De Cl 
1 


U ö 
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de to Lord Kinſale, for his life, with remainder to his ſons in 
w male; and appointed the reſpondents John Lord Kinſale, 
Dominick Sarsfeld, and Charles Barnard executors of ſuch will. 


Lord Gerald was 71 years of age at his death, which happen - 
«4 on the 1ſt of December 1759 and as his fingular manner of 
living, actions and expreſſions for ſeveral years before, had given 
great cauſe for a prevailing report that he was in a ſtate of luna- 
cy, or ſo impaired in his underſtanding, as to be incapable of 
making a will, or liable to have been cafily impoſed upon therein, 
the appellants could not help entertaining ſuſpicions of that ſort, 
ad alſo a doubt, whether the reſpondent Lord Kinſale ſtood fo 
elated as deſcribed in the will; and as he had, under colour of 
this will, entered into poſſeſſion of all or part of the lands there- 
by deviſed, the appellants, on the 12th of May 1760, brought 
their bill in the Court of Chancery in Trel/and, for a diſcovery as 
o theſe matters, and they therein alſo charged Lord Gerald's 
liability under the Popery acts. 


The reſpondent Lord XKſzle put in an anſwer to this bill, 
nd inſiſted upon the due execution of the late Lord's will, deny- 
Ing all circumſtances of inſanity or 1mpoſition, and infiſted that 
the teſtator was a real Proteſtant, and never profeſſed the Popiſh 
ligion; the appellants therefore, on the 2d of May 1761, amend- 
d their bill, charging a great many facts and circumſtances, to ſhew 
tat Lord Gerald was a Papiſt ; and prayed that they might be 
lecreed to the lands and premiſes, and be put into poſſeſſion there- 
f by injunction; but in caſe the Court ſhould think proper to 
lirect iſſues concerning the religion of Lord Gerald, that, upon 
e trial of ſuch iſſues, - they might be at liberty to give in evi- 


lence, the depoſitions of ſuch of their witneſſes as could not attend 
t the trial. 


— 


The reſpondent Lord Kinſale, by his anſwer, admitted that 
ord Gerald was born of Popiſh parents; but ſaid that his father 
led when he was very young, and that he was removed to Eng- 
nd, and was before his age of 12 years educated a Proteſtant, 
id continued ſo to his death; he relied upon ſeveral inſtances 
f Lord Gerald's profeſſing the Proteſtant religion, after his title 
nd eſtate deſcended to him, and particularly the educating his 
Wphters in that religion before they were ſent to France 3 


Vol. VI. 4D and 


F. Norton. 


A. Wedder- 
burn. 


whom proved him to be a Papiſt, and others gave many in. 


fale's will, on account of inſanity, or any impoſition charged ty 


* 


Caſes in Parliament. 


and alledged, that they were ſent thither without his privity 
and that he did not pay, or give any orders for payment of they 
expences there, till after their return. 


Ifue being joined, ſeveral witneſſes were examined on both 
ſides, principally to the fact of Lord Gerald's religion, ſome of 


ſtances of his profeſſing himſelf a Proteſtant. And upon th; 
evidence, the cauſe was heard before the Lord Chancellor of iy, 
land, on the 10th of May 1765; and on the iſt of July fol. 
lowing, his Lordſhip was pleaſed to order, that the bill hoy 
be diſmiſſed with coſts, ſo far as it ſought to impeach Lore N 


have been uſed in obtaining it: And with reſpect to all othe 
matters, that the bill ſhould be retained for one year, with jj 
berty for the appellants to go to law; and that the reſpondent 
ſhould waive all temporary. bars, upon any trial at law. 


The time limited by this decree having expired, without ay 
legal proceeding on the part of the appellants, the cauſe wa 
ſet down by the reſpondents for further directions; and on the 
27th of November 1766, the Lord Chancellor was pleaſed u 
order the whole of the bill to be diſmiſſed with coſts ; no coun- 
ſel appearing for the appellants. | 


Notwithſtanding this neglect, the appellants thought proper 
to appeal from both the decrees; and in ſupport of the appealit 
was argued, that a principal view of the acts to prevent the fur- 
ther growth of Popery in Ireland, was to induce the heirs a 
law of Papiſts to become Proteſtants; therefore hereditary ſuc 
ceſſion was thereby preſerved, under ſuch reſtraints and variations 
as appeared neceſſary to anſwer that end. The rights which 
heirs at law now derive under thoſe acts, ought to be as favouradlſ 
conſidered upon any queſtion of diſability, which the acts hat 
impoſed upon the anceſtor, as in caſe of inſanity, ot any ole 
legal incapacity. Among other diſabilities which Papiſts at 
laid under by thoſe acts, is their being prevented from diſpobn 
of their eſtates of inheritance by will. This was admitted | 
the decree complained of; for otherwife, a verdict upon 
point of religious incapacity, would be irrelevant. Protelwk 
diſcoverers upon the aQs againſt Popery, proſecute their Ci 

2 | 7 
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u Courts of Equity; and if upon the proofs taken in thoſe 
Courts, it appears that they have eſtabliſhed the fact of Popery, 
they are decreed to the Papiſt's eſtates; and Proteſtant heirs ought 
not, in a Court of Equity, to have leſs advantage in proving re- 
ligious incapacity in a teſtator, who by Eis will attempts to diſ- 
herit them. Suppoſing then, Lord Gerald's religious incapa- 
city to be ſufficiently proved by the appellants, they ought to 
have had a decree for his real eſtates. Now in the preſent cafe 
+ was admitted, that Lord Gerald was born of Popiſh parents; 
nd it was proved, that he was educated in the Popiſh religion, 
hat his firſt profeſſion of religion was Popery, and that he 
wofeſſed it during the greateſt part of his life, To this 
othing was oppoſed, except that ge ſometimes joined in the 
Yr oteſtant worſhip and Sacrament ; that he took the oaths of 
alification to fit in the Houſe of Peers, and Privy Council, and 
or an employment or penſion; but his conformity with the 
roper requiſites, as preſcribed by the Popery acts, had not 
een attempted to be proved. The court therefore could not 
aſonably entertain a doubt of his having been a Papiſt, within 
de meaning of thoſe acts, nor that he remained under the diſ- 
ilities impoſed by them, to the end of his life. But if after 
te evidence given by the appellants, the Court could entertain 
doubt of Lord Gerald's religious incapacity, they ought to have 
rected an iſſue to aſcertain the ſame; fpecifying the particular 
riod of his life, or fact doubted of, concerning ſuch religious 
capacity, That by ſending the appellants to law generally, to 
e their advantage there of the religious incapacity, without di- 
King the nature of the action, or who ſhould be the plaintiffs and 
fendants therein, and without directing the depoſitions, taken in 
Chancery cauſe, to be given in evidence, under the uſual re- 
ions ; the appellants were expoſed to the hazard, trouble and 
pence of ſeveral ſuits to try their right, and could not have 
benefit of their depoſitions in the Court of Chancery, not- 

thſtanding the witneſſes might have died fince their examina- 
0 or might not be able to attend to give their evidence upon 
fal at law, or might reſide out of Ireland. It was therefore 
ed, that the decrees would be reverſed; and that the appel- 
8 would either be decreed: to the real eſtates in queſtion, or 
& proper iſſue would be directed to be tried, concerning the 
don of the late Lord Kinſale; with liberty to give in evi- 
ce, on ſuch trial, the depoſitions of ſuch witneſſes examined 
| in 
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mo in the cauſe, as ſhould appear to be dead, or out of relay a 
Wc not able to attend, | a , 


C. Yorke. On the other ſide it was ſubmitted, that the late determination 
A. Forreſter. in the caſe of St. Stephen's Hoſpital v. Swan &, and the ver 
* recent one in Hobſon v. Mead , made it totally unneceſſary to te. 
+ ante, p.197. Peat, and again inſiſt, that by the very words and intent of the 
Iriſh Popery acts, ſuch ſuits as the preſent, can be at law only, 

and conſequently, that the Court of Chancery in Ireland hit 

done perfectly right, in refuſing to grant the appellants an iſe 

to try, whether their father, the late Lord Kinſale, born in 1688, 

a reputed Proteſtant from his age of nine years, as ſuch ſittin 

in the Houſe of Peers, and Privy Council of Ireland, and repext 

edly truſted by the crown, near 72 years old when he died, a 

now above eight years in his grave, was or was not a conſtrudine 

Papiſt, within the meaning of thoſe laws; and indeed, hit 

thoſe determinations never been, the preſent attempt wa f 

odious, as neither would nor ought to find the leaſt aſi} 

ance from a Court of Equity. It is the eſtabliſhed prac 

of thoſe Courts, upon the diſmiſſion of bills on account of th 

remedy being at law, to difmiſs them generally, without givin 

liberty to read, on a trial at law, the depoſitions taken in tit 

equity ſuit; for the right being triable at law, the evidence 

be given on ſuch trial, muſt be legal evidence ; and it woul 

not only be abſurd in the Court of Chancery, after diſmiſſing 

bill for want of equity, to order evidence to be received o 

trial at law, which by the rules of law is not admiſſible; v 

it would be an inconſiſtency in the Court, by granting an lk 

in effect, where it did not mean to grant one. The dect 

therefore, by refuſing to give any directions as to reading t 

depoſitions at the trial, was perfectly right, and preciſely ag 

able to the determination in Hobſon v. Mead. The appellu 

however, had good reaſon for ſo ſtrenuouſly preſſing this d 6 

tion, ſince, conſidering the high rank and character of the , 

neſſes adduced to prove the late Lord Kinſalc's Proteſtantil 

and the wretchedneſs of thoſe brought to impeach it, 45 

ſonal vivd voce examination might have been inconvenient; 

to prevent that, an affidavit of the death, abſence, or inability 

_ theſe witneſſes to attend the trial, and conſequently the * 

ting their depoſitions to be read, would have been of great! 

excluding all apparent diſtinction of credibility, and * | 
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worſt upon a footing with the beſt teſtimony. That the re- 
taining the bill in part for a year, and afterwards diſmiſſing the 
whole with coſts, did not at all diſtinguiſh this from the caſe of 
an original diſmiſſion with coſts ; for the Court retained the bill 
only to direct the neceſſary accounts, in caſe the. appellants had 
eſtabliſhed their claim on a trial at law ; but they not taking 
the advantage of the liberty reſerved to them, the Court was 
quite proper in diſmiſſing their bill in She whole, with coſts. 
And this obſtinate refuſal in the appellants to proceed before 
the only competent juriſdiction, all temporary bars being ab- 
ſolutely waived by the reſpondent's anſwer, ſufficiently pointed 
dut the oppreſſiveneſs of the preſent appeal; which it was 
therefore hoped, would be diſmiſſed with exemplary coſts, 


on the day appointed for hearing this appeal, the frft counſel Drcners 


for the appellants, declared at the bar, that upon confidering the de- _ 
cree of the Houſe, in the cauſe of Hobſon v. Mead, be could find ni >.) 
no ſubſtantial difference between that caſe and the preſent ; and 1765. 
therefore be thought it improper te trouble the Houſe with any ar- N 
gument upon the point thereby decided: It was therefore oRDERED 

and ADJUDGED, that the appeal ſhould be diſmiſſed, and the 

decrees therein complained of, affirmed: And it was further 

ORDERED, that the appellants ſhould pay the reſpondents 100 /. 


lor their coſts in reſpect of the ſaid appeal. 


Broderick Hartwell, Eſq; Appellant, Caſe 24. 


The Reverend Richard Townſend, Clerk, 


and Sſannah his Wife, and Others, {Reſp ondents. 


28th Jenuery, 1760. 


REDMOND BARRY, the elder, being ſeiſed in fee of the 

manor and advowſon of Rathcormuck, in the county of 
Corke, and of ſeveral denominations of lands, called the Eleven 
Plow lands of Rathcormuck, parcel of the manor, and having iſ- 
lve by his firſt wife, one ſon, James Barry, and four daughters, 
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having been provided for in his lifetime, 
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Elizabeth; the wife of James Fitzgerald, Catherine, the wife of 
Allan Broderick, afterwards Lord Middleton, Ann, the Wife of 
Samuel Hartwell, and Martha, wife of Taylor, who died 


without iſſue; and by his ſecond wife, a ſon Redmond, an 
iſſue; upon the marriage of his ſon James with Mary 


Other 
eling 


in 1679, he ſettled the Rathcormuck eſtate, after his own death, 


upon James for life, remainder to the firſt and other ſong of th, 
marriage in tail male, reverſion to himſelf in fee; and died; b 
1690, having, purſuant to a power reſerved to him in the ſettle. 
ment of 1679, charged part of the lands with 1 500/, Portions 
for his three youngeſt daughters by his firſt wife, the eldef 


James Barry, during the troubles of Ireland in 1688, being 
obliged to borrow oo. for his and his family's maintenance, 
obtained in 1697, an 1r:/þ act of parliament, reciting the ſettle. 
ment of 1679, as loſt in the time of the Rebellion, enabling hin 
to charge the eſtate with his debts and ſiſters portions, and wh. 
ing the eleven plow lands of Rathcormuck in truſtees, for railing 
by ſale or mortgage, the 1500/7. portions and 9oo J. debt, I 
purſuance. whereof, part of the lands were mortgaged in Dam- 
ber 1697, for 2, 400 J. to Thomas Broderick, in truſt for the Eu 
and Counteſs. of Orkney; and another part for 300 J. to Fab 
Galway for a term of 1000 years; which mortgages afterward 
became veſted in Lord Doneraile and Mr. St. Ledger his brother, 
and 1 in Redmond Barry a grandſon of old Redmond's. 


Fo Barry had iſſue by Mary Anſeline, two ſons Rela 


and James, and a daughter named Mary, and by a ſecond vil 


he had two daughters, Catherine, married to Jobn Townſend, ul 
the reſpondent Elizabeth, married to Noblet Dunſcombe, and i 
1709, his ſon Redmond having attained 21, they joined in 2 f% 
and recovery of the manor and eleven plow lands, the uſe wber⸗ 
of was declared to James in fee; who afterwards ſold part of the 
eſtate to Dean Pomeroy, and preſently after a decree of Fr 
cloſure was obtained by Lord and Lady Orkney, and their de 
liquidated at 4,211. 


In 1716 James Barry died, having by his will, dated the at 


of April 1716, deviſed his eſtate of Rarhcormuck to Calli 


and Elizabeth, his daughters by his ſecond wife, till 2 500% of 
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he paid them by his ſons Redmond and. James, for their portions ; 


or life, remainder to his firſt and other ſons in tail male 
(chargeable with 7oo/. to his daughter Mary by the firſt venter, 
with intereſt at 8 J. per cent. during her being unmarried ; and 
f ſhe ſhould die unmarried, with power to charge the eſtate 
with 200 J. part thereof); remainder to his ſecond ſon James 
Barry, and the heirs male of his body ; and in caſe his daughter 
ary ſhould ſurvive both her brothers, and they ſhould leave 
o iſſue, that ſhe ſhould be paid the farther ſum of 2000 J. 
hargeable on the eſtate ; declaring, that what came to him by 
is father, in caſe his ſons Redmond and James died without iſ- 
ie male, ſhould go to the ſon or ſons of his brother of the 
alf blood, Redmond Barry of Ballyclagb, liable to the debts and 
ortions in the will mentioned, and for want of heirs male of 
is body, to the teſtator's right heirs. 


The eſtate being greatly incumbered with portions and mort- 
ges, Redmond Barry in 1721 mortgaged part of it for 2000 J. 
Dean Fephſon, for payment of Lord and Lady Orkney's debt, 
hich mortgage was ſubſiſting and veſted in the Earl of K:/dare's 
preſentatives : In 1721, he mortgaged another part. to John 
wonſend, his half ſiſter Catherine's huſband, for ſecuring 11007. 
e remainder of her portion ; which mortgage was likewiſe 
billing and veſted in Henry Tom: And in 1723 and 1727 he 
d his brother James mortgaged other parts of the eſtate to 
let Dunſcombe, his other half ſiſter Elizabeth's huſband for goo!. 
d 400/. remaining due of her portion; and which mortgage 


s veſted by meſne aſſignments, in Perkins Crofton and William 
elner. 


Redmond and James Barry, the one tenant for life, but un- 
ried and without iſſue, and the other the next remainder 
| in tail, agreed to join in a ſine and recovery for barring all 
nainders, which was accordingly done in Eaſter Term 1737, 
l the uſe declared, as to the mortgaged premiſes, to the ſeveral 
igagees and their heirs, according to their reſpective inte- 
oz and ſubject thereto, and as to the manor and other unmort- 
ed lands, to the uſe of Arthur Hill, Eſq; and his heirs, in 
ſt, by ſale or mortgage, to raiſe. money for diſcharging the 
e incumbrances, with a farther ſum of 5000/. to be diſpoſed 

| "Oy 1 05 of, 


and after payment thereof, he gave his eſtate to his ſon Redmond 
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| , of, as Redmond and James and the ſurvivor ſhould appoint, 
1708. . : : *. 
cas to the premiſes that ſhould remain unſold, to the uſe of Ry 
mond for life, remainder to his firſt and other ſons in tail ; a 
mainder to James Barry and his heirs. But no diſpoſition 

either by ſale or mortgage, was ever made by Hill under this tag 

and James Barry the younger brother dying unmarried and git 

out iſſue in 1744, in Redmond's lifetime, the remainder in f. 


limited to him, veſted in Redmond as his heir at law, 


| 
| 
| 


| | 
| 
| 
| 
| 


Redmond Barry made his will dated the 17th of November 174 
whereby, after a particular diſpoſition of his perſonal eſtar, | 
charged his real eſtate with 00. to be raiſed by his executy 
out of the yearly rents and profits, for the payment of the | 
gacies therein mentioned; and died on the gth of Septen 
1750, without iffue, leaving the ſaid Mary Barry his fiſte 
the whole blood, to whom the manor and lands of Rathcormy 
deſcended as his heir at law, (there being no diſpoſition there 
made by his will) ſubject to the incumbrances and legacies, 


Mary Barry, unapprized of her right under her brother 
recovery and inteſtacy to the real eſtate, made her will, dt 
the 11th of September 1750, upon the foundation only of! 
charge thereon, by her father James Barry the elder's will 
17163 and as both her brothers were dead without iſſue, { 
diſpoſed of the 20001. contingent legacy given her upon th 
event, in different proportions, 1 500 J. to the reſpondent V 
Townſhend, 100/. to the reſpondent Mrs. Dunſcombe, and 
remainder amongſt other relations; and with regard to the 
tereſt of 8 J. per cent. upon her original legacy of 700/. 1 
marriage (whereof ſhe had never received any) and her pol 
of charging the eſtate with 200/. part of the principal, U 
her dying unmarried, ſhe, after ſome other legacies, gave all 
reſidue of her fortune, due to her by her father's will, to the! 
ſpondents, Mrs. Townſhend and Mrs. Sedgeley : But being ü 
few days afterwards informed of her right to the whole d 
brother's eſtate, ſubject to the incumbrances, ſhe immedi 
entered upon the land by her attorney, to whom ſhe execit 
power of attorney for that purpoſe ; and on the 24th of the 
September, ſhe made a codicil to her will, whereby, alt! 
ing notice of the will, and that part of her perſonal eſtate þ 
charge on the real eſtate, whereof her brother Raden, a 
2 
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ſeiſed, and that the was ignorant of her title to that eſtate at 
the time of making her will, ſhe thereby confirmed her will, 
and if her perſonal eſtate ſhould be inſuFcient, ſhe directed her 
legacies tO be paid out of her real eſtate; and after giving le- 
gacies to her relations, particularly zoo J. to the reſpondent 
Mrs. Townſhend, and 300 J. to the reſpondent Mrs. Sedgely, to 


cies given them, ſhe deviſed all her real eſtate to Arthur Hyde 
and his heirs, for the purpoſe of railing by ſale or mortgage, 
money ſufficient for payment of her legacies, and appointed 
Richard Barry, Richard Townſhend, and the reſpondent Mrs. 
Trwnſhend executors of her will. The teſtatrix died ſoon after- 
wards, and upon her death, the eſtate, ſubject to the incumbrances 
and legacies, deſcended as to one third to the reſpondents Mrs. 
Townſhend and Mrs. Sedgeley, one other third to Ann Feffrys, 
Dame Mary Freke, Jane Broderick, and John O*Niele, and the 


remaining third to the appellant, as co-heirs of her brothers 
Redmond and James and herſelt. | 


No ſooner had Mary Barry taken poſſeſſion of her brother's 


eſtate, than Henrietta Barry, as mother and guardian of James 


manſion houſe, and part of the lands of Rathcormuck, in right 
of her ſon, as deſcended from Redmond Barry of Ballyclagb, the 
lon of old Redmond Barry by the ſecond venter, and entitled 


and Mary Barry dying before ſhe regained the poſſeſſion, the re- 
ſpondents Townſhend and Sedgeley, and the other co-heirs, im- 
mediately upon her death made a legal entry, and reclaimed the 
poſſeſſion ; but Henrietta Barry continuing in receipt of the 
rents and profits, and the reſpondents and other co-heirs being 


fled their bill in the Court of Chancery in Ireland, againſt the 
laid Henrietta Barry and James Barry her ſon, and ſeveral other 
perſons, praying an account of the rents and profits of the eſtate 
in queſtion againſt Henrietta and James Barry, from the time of 
their taking poſſeſſion, that the rents already received might be 


Vox. VI. 1 the 


be raiſed out of her real eſtate, over and above the former lega- 


Barry an infant, took, on his behalf, forcible poſſeſſion of the 


vader a ſuppoſed ſettlement in 1666, as heir male of the family; 


unable to maintain an ejectment, as the legal eſtate ſtood out in 
the mortgagees ; they therefore, on the 2 zd of February 1750, 


brought into Court, and they reſtrained from receiving any far- 
ther rents and the bill farther prayed a ſale of the eſtate, and 
that the purchaſe money might be firſt applied in payment of 
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the mortgages and other debts; next of the legacies given by 
Redmond and Mary Barry, and after payment thereof, that the 
reſidue of the purchaſe money, and lands remaining unſold, 
might be divided amongſt the heirs at law of Mary Barry, and 
the poſſeſſion of the whole decreed them till ſale ; and that the 
witneſſes to the ſeveral wills and codicils might be examined, ang 
their teſtimony perpetuated, 7 


Previous to the filing this bill, and very ſoon after the death 
of Redmond and Mary Barry, the appellant executed a power of 
attorney, dated the gth of October 1750, whereby, after recit. 
ing that one part of the ſaid manor and eleven plow lands, and 
advowſon of Rathcormuck had deſcended to him as one of the 
co-heirs of Redmond and Mary Barry, ſubject to their debts and 


| legacies, he appointed the reſpondent Mrs. Townſhend his at- 


torney, to enter upon the premiſes, or his ſhare thereof, to infli 


tute and carry on one or more ſuits in law or equity, as ſhe ſhould 


be adviſed, and to appoint attornies under her, with a confir- 
mation of whatever ſhe ſhould lawfully do in the premiſes; and 
the appellant ſome time after leaving Ireland, the reſpondent 
Mrs. Townſhend under this authority, appointed an agent and fir 
clerk for him (being the plaintiff's own agent) who appeared, 
and on the 23d of February, 1753, put in a proper anſwer for 
him, which was received without oath, and acted as his agent 
and with his privity, till the 6th of O#ober 1763. By this 
anſwer the appellant ſaid, that Redmond Barry the elder, wi 
ſeiſed of the town manor and eleven plow lands, and advowſon 
of Rathcormuck, and that after his deceaſe in 1690, his ſon and 
heir James Barry the elder, became ſeiſed of ſuch eſtate, but 
whether by deſcent or ſettlement could not ſet forth. But that 
if the eſtate was intailed on the marriage of Fames with his fit 
wife Mary Anſeline, as the bill ſuggeſted, he was adviſed and 
believed, that ſuch intail muſt have been deſtroyed by the fine 
and recovery, mentioned in the bill to have been levied and 
ſuffered in 1709; and ſaid, he was an abſolute ſtranger whether 
the ſaid James Barry, in his lifetime, ſold or diſpoſed of the 
lands, or charged his eſtate or any part thereof, with the incum- 
brances ſet forth in the bill, but referred to ſuch prgots ah 


ſhould be made thereof; ſaid he was an abſolute ftranger to the 


wills and codicil, in the bill charged to have been executed bf 
Redmond and Mary Barry, having for ſeveral years been wy 
2 Jrelat 
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und in his Majeſty's ſervice, and therefore inſiſted, that the 
tiff ſhould be compelled to make due proof of ſuch wills 
| .odicil, before they ſhould take any benefit thereby, in diſ- 
on of him and the other heirs at law. And, ſuppoſing the 
atiffs ſhould be able to make due proof of the execution of 
ry Barry's codicil, he ſubmitted, whether they ſhould be let 
o make any Collateral or parol proof of her intention, by 
bill ſuppoſed, to charge the eſtate by the codicil with 1 299 /. 
ny ſam or legacy, other than what was expreſſed in, and ap- 
d upon the face thereof. And as to a ſale of the eſtate, and 
@ribution of the money which ſhould ariſe by ſuch ſale, he 
nitted the ſame to the order and decree of the Court. 


The ſeveral other defendants having anſwered, ſome upon, and 
e without oath, the plaintiffs replied to all their anſwers, 


ns, two of the mortgagees ; But though a replication to 
ppellant's anſwer was intended and prepared, and actually 
roſſed, it was by ſome accident not filed, nor was the miſtake 


it was conſidered equally ſo againſt the appellant, as 
pſt the other co-heirs, who were in the very ſame predica- 
twith him ; and the appellant's clerk was ſerved with com- 
oners names for the examination of witneſſes, and con- 
d that the commiſſions ſhould go to the commiſſioners 
ed by the plaintiffs and other defendants ; and he was named 


iſſue; and abatements happening in this interval by death, and 
he reſpondent Mrs. Town/hend's marriage, bills of revivor 
fled, wherein, according to the then miſapprehentſion, it was 


tedly ſtated, that the appellant's anſwer was replied to with 
et, | 


Iifferent fines and recoveries in 1709 and 1737, the poſſeſ- 
of James and Redmond Barry, the entry of Mary Barry, 
if her co-heirs on her death, and the forcible poſſeſſion taken 
enrietta Barry for her ſon ; they alſo proved the execution 
c wills and codicil of Redmond and Mary Barry, the former 
e three witneſſes to it, and the codicil by two of the wit- 
without the leaſt evidence on the other hand to impeach 
either 


ot thoſe of the appellant, and John St. Ledger and Robert 


vvered till after the hearing; but while the cauſe was at 


e ſtile of the plaintiffs interrogatories, and conſidered by them 


le plaintiffs proved their and the other co-heirs pedigree, 
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either the will or codicil, though objections had been tile 


— Henrietta Barry to the execution of the codicil, but which 


did not purſue. They likewiſe proved the ſeveral fu 
upon the eſtate, with their reſpective aſſignments; and a 
Barry proved the ſettlement of 1666, and his deſcent a 
male of Redmond Barry the common anceſtor, But no wil 


were examined for the other co-heirs, or any other of the 
fendants. 


On the 12th of fuly 1759, the cauſe was heard by the 
Chancellor of Treland, when after a variety of objeRiondl 
want of parties, taken by James Barry, but without a ſinglet 
jection on the appellant's part, either for want of a repli 8 


or to the regularity of iſſue being joined with him, or tothe 


ing the depoſitions; his Lordſhip decreed, that the platz 
Suſannah and Elizabeth, and the defendants Ann Jefim 
Mary Freke, Jane Broderick and John O*Neile, and theg 
lant, were entitled as co-heirs of Mary Barry, to the mau 
vowſon and lands of Rathcormuck, and the reſt of the reals 
of Redmond Barry deceaſed, . ſubject to the charges and ina 
brances affecting the ſame; and that an injunction ſhould 
directed to the Sheriff of the county of Corke, to put and 
them and their reſpective huſbands, or their aſſigns, into 
ſion thereof; and that the title deeds and other deeds 
hands of the Uſher of the Court relative to the eſtate, ſhould 
delivered up to the co-heirs. And it was referred to the 
to take an account of the rents received by Henrietis 


from the death of Redmond Barry, to the time a receiver 


pointed; alſo an account of the perſonal eſtates of Ra 
Mary Barry; and an account of the ſeveral debts, i 
brances and legacies due to the plaintiffs and the defend 
ſpectively, diſtinguiſhing the nature and priority thereoh] 
how much was due for principal, intereſt and coſts; x 

perſons claiming to be entitled to any other incumbrance 
ing the eſtate, were to be at liberty to come in befote in 

ter, to prove and aſcertain their reſpective demands, * 
Maſter was to take an account thereof, and of what 1 
thereon reſpectively; and all uſual directions were al 
taking the accounts, and the conſideration of coſts and r 
directions were reſerved, till the return of the report. 1 


= 
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fue appellant attended the Maſter upon the general reference 
under the decree by his clerk and agent, put in ſeveral diſ- 
charges, and made ſeveral admiſſions of the charges of the other 
parties; and particularly admitted the will and codicil to be read 
is evidence, being the very foundation of the greater parts of the 
charges which were of legacies, and never made the leaſt objec- 


gon to the Maſter's proceedings, or to any of the accounts by 
bim taken. | 


On the 23d of May 1764, the Maſter by his report certified, 
that he had given public notice, and iſſued ſeveral ſummonſes to 
all parties concerned, to attend before him, in order to proceed 
on the accounts referred, and that he had been accordingly at- 
tended by the clerks and agents concerned for the plaintiffs and 
kfendants. Then he reported the account of the ſeveral mort- 
woes and incumbrances, that Redmond Barry (who was admitted 
y all parties to have died on the 5th of September 1750) made 
bis will, and thereby charged his real eſtate with 5000 J. to be 

ed by his executors: out of the iſſues and profits thereof, 
pr the purpoſes therein mentioned; and that the ſeveral perſons 
umed in his report, claimed to be entitled by virtue of that will, 
the ſeveral ſums therein reſpectively mentioned, part of the 
x000/, as incumbrances affecting the eſtates, with intereſt from 
he teſtator's death. That the heirs at law had inſiſted, that thoſe 
egxcies ought not to carry intereſt, and were not intended by the 
lator to carry it; and that ſuch intent appeared from his ex- 
els direction, that they ſhould be raiſed out of the iſſues and 
rofits of his eſtate, which he ſubmitted to the Court. And if 
be Court ſhould be of opinion, that the legacies did not carry 
tereſt, then he reported the amount agreeable to what he had 
ore ſtated ; but if the Court ſhould be of opinion that they did, 
en he reported them with intereſt accordingly, amounting to 
werds of 9000 J. and that the ſame were the next charge on the 
te, after the mortgages and bond debts. He next certified, 
4 Mary Barry having ſurvived Redmond, became ſeiſed of the 
ate, ſubject to the above incumbrances and legacies; that ſhe 
made her will, and bequeathed ſeveral legacies, which ſhe 
preſsly charged as incumbrances on her real eſtate ; and that 
elpondent Richard Townſbend, in right of the reſpondent 
nab his wife, was entitled under her will, to the principal 


D of 1 500 J. (part of the 2000 /. therein mentioned) bequeathed 
Yor, VI. 1 


to 
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Barry, as a charge on the real eſtate, being the remainder of: 
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to her by Mary Barry, and to intereſt thereof from her death 
amounting together to 2,710 J. and that the reſpondents Sedgely 
and his wife were entitled to a legacy of 500 /. amounting with 
intereſt to 901 J. 6s. and that the ſeveral other perſons there 
named were entitled to the remainder of the ſaid 2000 /, lepacies, 
The whole legacies, principal and intereſt, to the 25th of Mar 
1764, amounting together to 4, 425 J. 165. all which lepacie 
and intereſt, he reported to be charges and incumbrances on the 
real eſtate : That the reſpondent Richard Townſhend, in right of 
his wife, alſo claimed a moiety of 1399 J. under the will of Mary 


ſuppoſed fund of 4, 104. alledged to have been calculated pre- 
vious to the making her will, and apprehended by her to he 
what ſhe had a right to charge on the eſtate by her father 
will; viz. 2000 J. on the failure of iſſue of her brother Ry. 
mond, and 2001. of her own portion deviſed by her father's wil, 
and 1,904 J. for intereſt, making the ſaid 4,104 J. and that the 
faid reſpondents alſo claimed intereſt for -the ſaid moiety of the 
1,399 J. from the death of Mary Barry: That the reſpondent 
Sedgeley and his wife, in her right, claimed under the will af 
Mary Barry, the other moiety of the ſaid 1,399 J. and interel 
from the Death of Mary; but it being inſiſted on the behalf d 
Mary Barry's heirs at law, that the charge in her favour out d 
which the 1, 399 J was ſuppoſed to ariſe, did not appear to be al 
certained by the will, he could not take upon him to report an 
part of the ſaid 1,399 J. to be a charge on the eſtate, but ſub- 
mitted the ſame to the Court; and if the Court ſhould bed 
opinion, that the claimants were entitled to the ſums claimed 
by them reſpectively, and to intereſt, he reported that the t: 
ſpondents Townſhend and his wife were entitled to a fart 
principal ſum of 699/. 10s. and intereſt for the ſame to the tins 
aforeſaid, amounting to 1,267 J. under the will of Mary Bar!) 
and that the reſpondent Sedgeley and his wife were entitled to! 
like farther ſum of 1, 2671. as charges on the ſaid eſtate. Laſtly 
he certified, that Mary Barry had made a codicil, whereby (it 
confirmed her will, and charged her eſtate with ſeveral fart 
legacies; and that the reſpondents Townſhend and bis wil 


wereentitled under the codicil, to a legacy of 3000 J. which, vi 


intereſt to the time aforeſaid, amounted to 5,430 4. and the r. 
ſpondents Sedgeley and his wife, to a legacy of 800 /. amountins 


. 6 - — a 45 
with intereſt to the ſame time; to 1, 448 J. and then {et fort J 
8 ye! 

I | 
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veral other ſums bequeathed by the codicil to divers perſons, 
amounting in the whole, with intereſt to the time aforeſaid, to 


13,005 J. 16 uy 


This report was filed, and notice given to all the fix clerks, 
and a day appointed for hearing the cauſe on the report, ſpecial 
points, and merits, which was heard accordingly on the 1 3th and 
14th of December 17064 ; when the ſeveral matters reported ſpe- 
cially, were ruled in favour of the eſtate, and the charge of in- 
tereſt on the legacies of Redmond Barry, and the charge of 1 399/. 
claimed by the reſpondents under the will of Mary Barry, were 
diallowed, and the report confirmed. It was next ordered, that 
the ſeveral ſums reported due on account of the mortgages and 
judgments affecting the eſtates of Redmond Barry at the time of 
his death, and alſo the ſums reported due on account of the le- 
racies deviſed by the will and codicil of Mary Barry, for prin- 
cipal and intereſt, on the 25th of March 1764, and the intereſt 
of the ſaid principal ſums from that time, ſhould be computed 
by the regiſter; and that the ſame, and alſo the ſeveral legacies 
charged by the will of Redmond Barry on his real eſtate, which 
were reported to be due without intereſt (but without prejudice 
to the right of the ſeveral legatees, if any they ſhould appear to 
have, to recover intereſt of their legacies) and alſo the intereſt of 
the ſeveral liquidated ſums due for principal and intereſt, on the 
foot of the mortgages and judgments, and on the foot of the 
ſeveral legacies deviſed by the will and codicil of Mary Barry, 
from the time of confirming the Maſter's report, ſhould be paid 
by the plaintiffs and defendants, the heirs at law of Redmond 
harry and Mary Barry, within three months from that day, or 
n default thereof, that their real eſtate, or ſo much thereof as 


oney ariſing by ſuch ſale, applied in the firſt place, to diſcharge 
he ſeveral ſums due and to be due for principal and intereſt on 
he faid mortgages and judgments which affected the real eſtate 
ff Redmond Barry at the time of his death: And in the next 


the ace, after payment of the plaintiffs coſts and diſburſements, to 
4 liſcharge the principal of the legacies deviſed by the will of Red- 
yil 


rand Barry, which were reported to be due, and were charged 
pon his real eſtate, without prejudice to the right of his lega- 
if any they ſhould appear to have, to recover intereſt as 
oreſaid: And in the next place, to diſcharge the principal and 

intereſt 


es, 


Inould be ſufficient for that purpoſe ſhould be ſold; and the 
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—— intereſt due, and to become due, on the foot of the faid levera 
d..4 * . | 
882 legacies deviſed by the will and codicil of Mary Barry, and that 


_ exhibited in the court of Chancery in Ireland, in the appellant 
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the plaintiffs ſhould have their full-coſts, to be taxed as between 
party and party, out of the eſtate; and that all proper partie 
ſhould join in conveyances to the purchaſors under the decree, 
and that the reſidue of the money ariſing by ſuch ale, after 
payment of the ſeveral ſums due, and to become due on account 
of the ſaid mortgages, judgments, legacies and coſts, and alg 
ſuch parts of the eſtate as ſhould remain unſold (if any) ſhould 
be divided among the heirs at law of Redmond and Mary Barry, 
and that the ſame ſhould accordingly be conveyed to them by 
the Defendant Arthur Hyde, and all other neceſlary parties. 


Pending theſe accounts before the Maſter, the appellant, byia. 
denture, dated the 6th of October 1763, in conſideration of 2000 
paid or ſecured, conveyed his undivided third of Redmond Barry 
eſtate, with all benefit of the decree of 1759, and, ſubject to il 
charges and incumbrances affecting the ſame, to Sir James Cotte 
Bart. and Sir James covenanted to indemnify him from all coſt 
of the ſuit, and in obtaining the decree : And on the 29th of the 


ſame month, this deed was regiſtered in the regiſter's office it 
Dublin. 


From the time of this tranſaction, which preceded the repot 
above ſeven months, the appellant attended the Maſter by a ne 
agent and fix clerk, Wi/liam Deane and William Bull (being tht 
ſame agent and fix clerk employed by the adverſe defendants 
Henrietta and James Barry); and they were, previous to thei 
attendance, ſerved with a copy of the firſt decree of July 175% 
and afterwards with a draft of the report, and with ſeveral notics 
in the cauſe (on one of which Sir James made an affidavit, fut 
ing the decree and his own purchaſe) and the appellant alſo Ts 
peared by his own counſel and fix clerk, on the final hearing 
December 1764. | 


The plaintiffs neglecting to inroll the two decrees, Sir Ju 
Cotter, as the appellant's aſſignee, moved and obtained an order i 
compel them to inrol both, and they inrolled them according 
But after all theſe proceedings, and the inrollment actually c 
upon the plaintiffs, a bill of review was, on the 3d of June 1705 


nals 
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"ame, againſt the reſpondents Town/end and Sedgeley, and their 
wives, and againſt Elizabeth Dunſcombe and Richard Batry only, 
and not againſt any other of the former plaintiffs, particularly dmit- 
ting all the mortgagees and legatees, and even three of the co- 
beits, vi. Sir 70 Jefferies, John O' Nelle and Lawrence Brode- 
t and his wife. This bill ſtated the original bill, the appel- 
hats anſwer thereto, that the plaintiffs had not replied to the 
pellants ariſwer, nor was any iſſue joined againſt him: It fur- 
ther ſtated, the firſt decree of the 12th of Fuly 1759, the Maſter's 
report, and the ſubſequent dectee of the 14th of December 17643 
nd charged, that the decrees of July 1759, and December 1764, 
were erroneous, and ought to be reverſed, for the following 
mong many other errors: 


[. That the decrees were founded on depoſitions taken in the 

ſe, though the cauſe never was at iſſue as againſt the appel- 
mt; ſo that he could not examine any witneſſes therein on be- 
If of himſelf, ot eroſs- examine any of the witneſſes examined 
n the part of the plaintiffs. 


IT. That by the laſt of the decrees, it was directed, that the 
ums reported due on account of the legacies deviſed by the pte- 
ended will and codicil of Mary Barry, for principal and intereſt, 
id alſo the ſeveral legacies charged by the pretended will of Red- 
md Barry on his real eſtate, ſhould be paid within three months 
om the day of pronouncing that decree; or in default thereof, 
nat Redmond and Mary Barry's real eftate, or ſo much thereof 
ſhould be ſafficient for that purpoſe, ſhould be ſold. 


Ill. That by the decree of July 1759, the Maſter was direct- 
to take an account of the rents of the ſaid eſtate, which Heu- 
eta Barry received from the death of Redmond, to the time a 


kde, or without her wilful default might have made, of ſuch 
ts of the eſtate as were in her poſſeſſion, to the time a receiver 
s appointed; but no account was directed to be taken of the 
its of the ſaid eftate, except of ſuch parts as Henrietta Barry 
s in poſſeſſion of; and no account was directed by the decree 
the rents and profits of any part of the ſaid eſtate, from the 


x B receiver was appointed, or how the ſame had been 
led. Nel n 8 


Vor. VI. 4H IV. That 


ceiver was appointed, and of the iffues and profits that ſne 
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veyances to the purchaſors, of ſuch parts of the eſtate as tho 


Elizabeth Dunſcombe and Richard Barry, pleaded in part 


laſt of the decrees, the ſums reported due on account of the 
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IV. That by the decree of December 1764, the plaintif, 
to have their full coſts and diſburſements by them 'expenge ; 
the proſecution of the cauſe, and the defence of a croſs cu 
inſtituted by James Barry, out of the eſtate ; whereby the ape 
lant's third part of the eſtate was charged with a third of th, 
coſts, though the appellant was made a party in the origin 
cauſe, merely as one of the coheirs of Redmond and Mary } 
and was in no ſort concerned in the croſs cauſe. 


V. That by the ſaid decree, all the defendants, except þ 
etta and James Barry, were to have their coſts out of the <<, 
though ſeveral of them were not brought to hearing, 


VI. That the appellant was thereby decreed to join in cn 


be ſold for payment of the legacies : For all which, and die 
other imperfections appearing in the body of the decrees, 
appellant was adviſed, that they ought to be reviewed and rer 
ſed, and prayed a review and reverſal accordingly. 


To this bill the reſpondents Richard and Suſannab Tous 


demurred as to other part; and by their plea, to ſo much 
the bill as ſought to review, reverſe, or impeach the decree 
the 12th of July 1759, or to impeach the directing the (eve 
or any of the accounts thereby directed, or the manner in wil 
the ſame were thereby directed, for the pretended errors alledg 
in the bill; or as ſought to impeach or reverſe either of the 
crees, under pretence that the original cauſe never was ati 
as againſt the appellant, or under pretence that the decrees 
either of them, was or were founded upon depoſitions taken 


the original cauſe, or under pretence that the appellant could! 
examine any witneſſes on behalf of himſelf, or croſs-examine 


of the witneſſes who were examined on the part of the plain 
in the original cauſe ; or which aſſigned for error, that by 


cies deviſed by the will and codicil of Mary Barry, and allo 
legacies charged by the will of Redmond Barry upon bis! 
eſtate, were directed to be paid; or in default thereof, that 1 
eſtate of Redmond Barry, or a ſufficient part thereof, ſhoul 


ſold, or which aſſigned for error, that the appellant was d 
2 5 
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40 join in conveyances to the purchaſors of ſuch part of the ſaid 


«ſtate as ſhould be ſold for payment of the ſaid legacies; they 
pleaded the ſeveral facts before ſtated, and averred the truth 
thereof; and therefore, and by reaſon of the appellant's acquieſ- 
ence in the proceedings, and inaſmuch as he had affigned, or 
garted with his whole mtereſt under the decree of July 1759, 
and had no intereſt in the matters contained in the preſent bill, 
and that Sir Fames Cotter had purchaſed his intereſt with full 


ſo by reaſon of Sir Fames's own acquieſcence under that decree, 
and his ſuppreſſion of the pretended want of a replication to the 
appellant's anſwer, until after he had compelled the defendants 
and the other plaintiffs in the original cauſe to inroll the de- 
crees, the defendants pleaded the ſame in bar. 


And as to ſuch part of the bill, as ſought to review or reverſe 
the decrees, for any other of the pretended errors aſſigned in the 
bill, and not before pleaded to, they demurred ; and for cauſe 
of demurrer ſaid, there were no ſuch errors appearing upon the 
face, or in the body of the decrees, &c. 


The reſpondents Samuel and Elizabeth Sedgeley put in the like 
plea and demurrer, and both being heard on the 5th, 8th, gth 
and toth of December 1766, by the Lord Chancellor of Ireland; 
bis Lordſhip on the 17th, allowed the pleas and demurrers, with 
coſts, 


From this order the appellant, on behalf of Sir James Cotter, 
appealed ; Contending, that the original bill in this cauſe was 


er brought by the reſpondents Townſend and Sedgely, who were not 
ken only two of the heirs at law, but alſo the principal legatees under 
ud he will of Mary Barry, for proving her will and codicil, and alſo 


the will of Redmond Barry, and to perpetuate the teſtimony of 
the ſeveral witneſſes thereto; that the appellant by his anſwer, 
put the reſpondents upon the proof of theſe wills and codicil; 


ge 0 this anſwer the reſpondents never replied, as they themſelves 
allo admitted by their own plea to the bill of review; where they 
his N eadeavoured to excuſe this omiſſion, by charging it to the neglect 
bel 


of their agent, who was by their means likewiſe employed for 
the appellant, It muſt however be admitted, that as the appel- 
"ts anſwer was never replied to, he could not produce or exa- 
mine 


notice, and upon the footing of the decree of Fuly 1759; and 
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mine any witneſſes whatever, as to the validity and execution of 


the ſeveral wills and codicil; ſo that, as to him, the hearing wy 


on bill and anſwer only. That the decree of 1764 direqeq 


that the ſum reported due for principal and intereſt of the legacie 


deviſed by the pretended will of Redmond Barry, and the pte. 
tended will and codicil of Mary Barry, ſhould be paid within 
three months after pronouncing that decree; or in default there. 


of, that the eſtates, or a ſufficient part thereof, ſhould be ſold 
But in this the decree was apparently erroneous, as by the wil 


of Redmond Barry, which was produced before the maſter, ang 
ſtated in his report, the legacy of 5000 J. was directed to be raiſed 
and paid out of the yearly rents and profits of his real eſtate, 
and the directing the legacies to be raiſed and paid by a ſale of 


ſuch real eſtate, was wrongful and injurious to the appellant, and 


directly contrary to the real intention of the teſtator, and would 
probably have appeared ſo to the Court, had the will bern 
proved in the cauſe, and read at the hearing. That the decree 


of 1759, only directed an account to be taken of the rents an 


profits of ſuch parts of the eſtate as the defendant Henriette 
Barry was in poſſeſſion of, till a receiver was appointed; where. 


as a general account ſhould have been directed againſt all parties, 


and particularly againſt the receiver, from thy time he was in 
poſſeſſion; for without ſuch account, the Maſter could never al. 
certain the amount of the re/duum of the eſtates of Redmond and 


Mary Barry, ſo as to diſtribute it among the perſons entitled, 


That by the laſt decree, the plaintiffs in the original cauſe were 
to have their full coſts, and alſo their diſburſements, to be paid 
out of the eſtate, in that and the croſs cauſe, to both which the 
appellant had been made a party by the reſpondents, in the man- 
ner before ſtated ; but the loading his ſhare with the plaintiff 


coſts in the croſs cauſe, was certainly an injury to the appellant 


where he was made a party merely for form, and was no wa 
concerned in intereſt. | 


For theſe reaſons, the appellant apprehended himſelf warrant: 
ed in bringing his bill of review.. But to this bill, the follow- 
ing objections were made. I. That the ſeveral defendants in 
the original cauſe ought to have been made parties to it; which 
not being done, there was manifeſtly a want of parties. II. Thk 
the appellant had no right to bring this bill, becauſe he hat 


parted with his intereſt under the decree, III. That the * 
— ; a : 4 4 ; . an 
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and codicil were admitted by the appellant's agent to be read 
vithout objection, on the ſeveral attendances before the Maſter. 


gut to theſe objections it was anſwered, I. That in bills of 
this nature, there was no neceſſity for making all the defendants 
parties, becauſe they could not all be injured by a reverſal of 
theſe decrees. The errors complained of might affect only ſome 
of them; and it ſometimes happens, that the plaintiff or plain- 
ifs in the original ſuit, or a perſon intereſted who has inrolled 
the decree, though not originally a party, may be made a de- 
ndant or defendants to bills of review. II. That aſſignees, pen- 
lente lite, are never taken notice of by Courts of Equity; and 
that they cannot bring a bill of review, has been clearly deter- 
mined; but had it been neceflary for the aſſignee to have been 
a party, the reſpondents who were the plaintiffs could have 
made him ſo; for the cauſe proceeded after he had purchaſed, 
nd after they had been fully informed of ſuch purchaſe. The 
ppellant had but an equitable right under the decree which 
ud injuriouſly incumbered that right, and if he had a right, 
ie muſt have a remedy ; and the only remedy he had, was the 
reſent bill. III. That if the matter of this objection was a fact, 
e agent who attended for the appellant did it by the direction 
the reſpondents, as he never received any inſtructions from 
he appellant for that purpoſe, The reſpondents were the prin- 
ipal legatees under the wills of Redmond and Mary Barry, and 
hough the appellant would be extremely ſorry to accuſe either 
hem or their agent of acting partially, or of loading the eſtates 
lo a third of which only the appellant was entitled) with lega- 
es piven to themſelves ; yet their conduct plainly ſhewed, that 
e appellant's intereſt had not had proper attention paid to it, 
bis ſhare was now loaded with a very heavy charge, through 
e neglect or ignorance of the agent employed for him by the 
eſpondents. | - | 


On the other fide it was argued, that. bills of review occa- 
Ming great delay and expence, muſt be better grounded than 
pon mere irregularity in point of form, which is no ſufficient 
aon for opening a record. There mult be injuſtice apparent 
on the face of the record, and that 70 4 party to the ſuit; 
r neither an aſſignee or deviſee can have relief by ſuch a bill. 
ie plaintiff in a bill of review, is-confined to errors apparent 
Vor. VI. 41 upon 


F. Norton. 
A. Forreſter. 


ee Up the record, and cannot go out of it; but the defendant ; 
at liberty to alledge every matter relevant to his defence, 


of introducing it: And when pleaded, the Court is to judge 


N — 
- b 


ſo intereſted, as to entitle him to the review and reverſal prayed} 
IV. Whether the pleas, if true, were well pleaded in matter unt 


probably would have thought it their intereſt rather to ſuppoſ 
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| whe. 
ther in or out of the record, by way of plea, as a releaſe = 


to prevent diſturbing the decree; nor has he any other method 


whether the matter alledged is ſufficient to preclude the plaintif 
from the review he ſeeks. That in the preſent caſe, whethe 
the appellant ought in good conſcience to diſturb the decree, 
complained of, would appear from the following conſiderations: 
I. Whether he had by his bill brought proper parties before the 
Court? II. Whether the errors aſſigned did really appear upon 
the face of the deorees, and were ſufficient to open them} 
III. Suppoſing the errors ſufficient, whether the appellant wy 


form ? 


I. The objection for want of parties, was alone fatal to th 
bill; it being a principle of natural juſtice, that none is to 
affected without being heard. The decrees of 1759, and 1500 
were pronounced (among others) between the mortgages, legi 
tees, and three of the heirs at law, all parties to the fait and 
before the Court, all attending the Maſter in taking the account 
directed by the firſt decree, and all receiving the directions d 
the Court upon ſuch account, by the ſecond decree; and) 
though almoſt eſſentially intereſted in ſupporting thoſe decem 
none of them were made parties to this bill of review. Tit 
demands of the legatees were eſtabliſhed, ſettled, and orderedt 
be paid by the laſt decree, which had likewiſe liquidated at 
adjuſted the demands of the mortgagees, purſuant to the direc 
tions of the firſt decree; but if the appellant was to preval 
they would all be deprived of the benefit of thoſe decrees, whe 
by not only the title of their ſecurities was eſtabliſhed, but the 
demands adjuſted, and ordered: to be raiſed out of the eſtat 
And if the three heirs at law had been called in, they might a 


the decrees, than to have the cauſe opened again to the clit 
of Henrietta and James Barry, who had ſet up a title param 
to the whole eſtate ; But, at all events, they ought to by 
Den panties. . .' FH h 
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l. The errors aſſigned were of two ſorts, the one matter of 8 
arm, and appearing upon the face of the decree, namely, tbe 
want of a replication to the appellant's anſwer; the other of ö 
ſobſtance, and to the merits, impeaching the account of profits, 
oa direction of coſts, but not apparent upon the decree. As to 
he account of profits, it was eaſy to ſu ppoſe it might appear to 
ihe Court, that no profits of the eſtate remained to be accounted 
for, but what were in the hands of Henrietta Barry, the only ad- 
erſe party in the cauſe, and whoſe tortious poſſeſſion had oc- 
foned the appointment of a receiver; and that the reſt of the 
rofits, if any were received, might appear to be in the receiver's 
nds, or to have been applied to the diſcharge of the eftate, 
to the uſe of the heirs at law; and all directions relative to 
ie receiver were ſtill open, when he came to be diſcharged; n 
riod not yet arrived, nor likely to be fo, if the appellant's 
ill was admiſſible. As to the coſts, the litigation in the ori- 
inal and croſs cauſe made thoſe directions juſt; they were in- 
ured in the common cauſe, the maintenance of the title to the 
late againſt a title paramount; and when the whole cauſe was 
ore the Court, they could beſt judge of them. But, neither 
te directions concerning the profits, or the cofts, admitting 
tem to be erroneous, were ſo upon the face of the decree, And 
+ to the want of a replication, to which the whole matter of 
te plea was applicable, it appeared indeed upon the face of the 
| decree, and ſubſequent proceedings, but it was a mere error 
point of form, and not ſufficient to ſet aſide a decree, and a 
ety of ſubſequent proceedings, after inrolment. Replications 
equity are mere matters of form, and orders are never denied 
file them aunc pro tunc when omitted, or to withdraw them 
ben too haſtily put in; and had the objection been taken 
lore inrolment, the Court might have put the matter in a 
per method to come at juſtice, and have given the appellant 
| opportunity, if he had wanted it, to examine witneſſes to 4 
prove the wills and codicil. Now it appeared from the pleas, 
in the whole proceeding, iſſue was conſidered as joined be- 
en the parties, and that the omiſſion of a replication was a 
7 miſtake; that all the heirs at law claimed the eſtate as 
i to Mary Barry, who they admitted had power over the 
ole; and as they could claim nothing but what ſhe left un- 
poſed of, they conſidered it as an eftate heavily incumbered ; 
by the inrolment it appeared, that the eſtate was incum- 
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bered to a very great degree. That the appellant had notice of 
the wills and codicil, which were ſet out verbatim, together with 
the incumbrances, in the original bill; and not thinking i 


worth his while to engage in the expence of recovering the 


eſtate, he left the management of it to the plaintiffs in the 0 
ginal cauſe, whoſe legacies intereſted them to make the attempt 
and gave one of them a letter of attorney to make uſe of }; 
name, thereby declaring himſelf an amicable defendant, wg 
leaving the conduct of his cauſe to the plaintiffs ; and if hey 


made a defendant, ſo were all the other heirs at law, except th 


legatees ; and though iſſue was regularly joined againſt the othe 
coheirs, they made no attempt to controvert the wills; nor di 
they, any more than the appellant, make any oppoſition through 
out the cauſe. Beſides, the appellant, by his anſwer, admit 
that the eſtate was liable to all the lawful incumbrances of Ry 
mond and Mary Barry, but referred to proof, which was mai 
and no objection taken to it, either at the hearing, or in t 
proceedings before the Maſter, till after the inrolment. 


III. It appeared by the pleas, which were now to be taken 
true, that the appellant, in 1763, aſſigned his whole eſtate in t 


lands, and all his benefit under the decree, to Sir James Cotte 


and the whole equitable intereſt being now in the aſſignee, tl 


appellant had no further concern, and neither he or his aſlgne 


could maintain a bill of review, even were the errors afligne 
ſufficient. His aſſignee was a purchaſor with full notice of 
want of a replication, and could not be admitted to impeacht 
juſtice of the decree he fo purchaſed ; eſpecially after an afim 
ance, by his own acts, of all the ſubſequent proceedings ut 
. N. | 


IV. The multiplicity of the matter neceſſarily contained! 
theſe pleas, was urged as an objection of form. But it has e 
been held, that a plea muſt contain one point only; it may, A 


often, like the preſent, does contain ſeveral facts, all tending 


one and the ſame point; viz. the conſent, concurrence and 
quieſcence of the appellant and Sir James Cotter, fince li 
tereſt commenced, in the proceedings and decrees now ſo 


to be reverſed, for no other reaſon than to help Sir Jen 


more beneficial intereſt than he purchaſed ; by giving bin 
opportunity of diſputing Redmond and Mary Barry's | 
"TY | 3% Wk WY amoi 
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mounting with intereſt to 15000/. and of compelling the in- FA 
cumbrancers and legatees to ſell to him on his own terms; While 
ifter two decrees, the firſt near nine years old, ſcarce any,of the 

enants paid their rents, and the debts being all liquidated, car- 

ed intereſt upon intereſt, to the utter ruin of the eſtate. 


After hearing Counſel on this appeal, it was ORDERED and Orbe 
401uDGED, that the ſame ſhould be diſmiſſed, and the order 3 
therein complained of affirmed: And it was further oRDERED, 4 22 
that Sir James Cotter ſhould pay the reſpondents 100 /. for their : 7 4 
colts in reſpect of the ſaid appeal. 


Richard Keity, Eſq; Executor of John 5 Caſe 25. 
Keily, Eſq; deceaſed, and Henry Snow | 
and Shapland Carew, Eſqrs. and the if Appellants. 
Rev. Hans Thomas Fell, Executors of 
Robert Snow, Eſq; deceaſed, | J 


bn Fowler, Son and Heir at 60 
| 
J 


and Adminiſtrator of Richard Fow- 
er, deceaſed, and Nephew and Exe- 
cutor of Hilliam Fowler, deceaſed, 


Reſpondent. 


ſt February, 1768. 


IR John Oſborne, Bart. being ſeiſed, amongſt other lands 
and hereditaments, of the towns and lands of Sleady and 
ſalhkerrins, in the county of Waterford, in Ireland, in conſide- 
non of 60“. paid him by William Cronyn, by leaſe, dated the 
l of December 1719, demiſed the ſame to Cronyn, from the 1(t 
y then laſt, for 999 years; ſubject to the payment of the 


ly rent of 1001. ſterling, and to a quit rent of 16/. 8s. 11d. 
rann. 


Villian Cronyn being in poſſeſſion of the premiſes under this 
*, made his will, dated the 25th of July 1726, and thereby 
led, inter alia, to his daughter Jane Cronyn, in the following 
Vox. VI, 4K words : 
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words: Item, I do leave and bequeath to my daughter Yon 


„and houſhold goods, provided ſhe marries by the conſent of 
my executors hereafter mentioned, ſubject notwithſtanding u 


CC ever only 20 COWS and a horle, as for her whole fortune. | 
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« Cronyn, all my worldly ſubſtance, lands, Rock, corn, debt 


« my debts and legacies : But in caſe my ſaid daughter ſhould 
„ marry without the conſent of my executors, ſhe is to have for 


— — 2 — — . „ 


„ do hereby appoint my very good friend Arthur Uſher, of Cap. 
bow, in the county of Waterford, Eiq; and William ignis, 
of Cappoguin, in the ſaid county, clerk, ſole executors of thi 
my laſt will and teſtament, revoking and renouncing all for. 
mer wills: Furthermore, I do appoint, that in caſe my fi 
„daughter ſhould die without iſſue, that all my ſubſtance 2 
* before mentioned, ſhall return back to my executors, to he 
* diſtributed and diſpoſed of as I ſhall hereafter direct, and that 
* my daughter's huſband ſhall at leaſt be worth 1 500 f. ſterling,” 
The teſtator then goes on, giving various pecuniary and ſpecifc 
bequeſts to his wife, his relations (the Fowl/ers } and ſeveral d 
his friends, and to his executors, and then cloſes his will with 
the following clauſe: ** And laſtly, in caſe my forementionel 
daughter, Jane Cronyn, ſhall marry without conſent of ny 
% executors aforeſaid, or ſhall die without iſſue, I do ordain and 
<< appoint, that all the goods, chattels, lands and other ny 
* worldly ſubſtance before to her bequeathed, ſhall return tony 
<< executors, to be by them diſtributed in manner following; /s 
ait, to my nephew James Donagon 1004. to Heſter Ganin 
50 J. ſterling, and to each of my executors aforeſaid gol. to 
* my ſaid daughter 20 cows and a horſe only, as before in this 
** caſe bequeathed, and the remainder to be equally divided amoi 
*« the children of my filter Elinor Fowler.” ( 


William Cronyn died on the 6th of May 1727, and his exec 
tors proved the will and acted in the truſts thereof, and poſſeſſes 
themſelves of his eſtate and effects, and received the rents il 
profits of the ſaid leaſed lands in Steady and Ballykerrms, J 
being at her father's death an infant. FO 


By marriage articles dated the 1oth of February 173» 6 
tween William Taylor, Henry Ball, the ſaid Arthur Lp ® 
William Wigmore, and Jane Cronyn, of the firſt part, Fr 


Duggan, Daniel Taylor, George Kane and Samuel Hill, a | 
Z eco 
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cond part, Stephen Sowton, of the third part, and Laure 
(rinyn, of the fourth part, in conſideration of a marriage in- 
ended to be had between the ſaid Stephen Sowton and Jane 
Cronyn, with the conſent of the executors; it was agreed, inter 
iz, that the ſaid term of ggg years, in the lands of Sleady and 
palpkerrins, ſhould be aſſigned to Duggan, Taylor, Kane and 
i, in truſt to pay the debts of the teſtator William Cronyn ; 
nd that the ſaid Stephen Sowton ſhould afterwards receive the 


nts and profits of the premiſes, during the joint lives of him 


elf and his intended wife Jane. And the marriage was ſoon 
ter ſolemnized. 


Andrew Hill, William Cronyn's brother-in-law, in the year 
119, mortgaged a leaſehold eſtate called Salterbridge and Aſane, 
o Hugh Henry, Eſq; in truſt for Thomas Stepney, Eſq; for ſe- 
ring 500 J. and intereſt; and Villiam Cronyn and Francis Dug- 
ar, joined with Hill, in executing a bond and warrant of at- 
rey, to confeſs judgment to Hugh Henry as a collateral ſecu- 
th for the ſame. Thomas Stepney dying, Hugh Henry by deed, 


eclared the truſt of the 5007. and aſſigned the mortgage and. 


ond, and a judgment entered up thereon by virtue of the ſaid 
arant of attorney, unto Charles Stepney, the ſurviving execu- 

Ir of Thomas Stepney. And Charles Stepney, about October 17 3a, 
cd 2 fer? facias into the county of Waterford, to levy upon 
'* goods of the ſaid Andrew Hill 6ogl. 55. 4d. The Sheriff's 
cer, in colluſion with Sorten and Hill, ſeized and ſold by 
ite ale to Soron, the leaſe of the eſtate ſo mortgaged to 
½ in truſt for Sepney, for 128. only, and Sowron imme- 
ay took poſſeſſion of the mortgaged premiſes, and kept the 
me for ſix years and upwards; and during all that time re— 
wed the rents and profits thereof to his own uſe. But Som- 
fading bimſelf obliged to pay the reſidue of the 500 J. due 
dtepney, notwithſtanding the fraudulent purchaſe obtained by 
colluſion of the Sheriff's officer, he applied to John Fell and 


ubenie / France, to lend him 600 J. and by indenture of mort- 


be dated the 11th of November 1736, to which Wham Cro- 
"> executors were made parties, but refuſed to execute, S9orv- 
conveyed not only the faid leaſehold premiſes of Sa/terbridge 
| Hare, but alſo the lands of Sleady and Ballykerrins, for the 
nainder of the reſpective terms therein; and for better ſecur- 
che repayment of the ſaid 600 J. and intereſt, to Fell and 
France, 
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"= France, he executed a bond, and a warrant of attorney for conſe. 
—— ng a judgment on ſuch bond. Stepney, on the 28th of H. 
cember 1736, aſſigned his mortgage to Sowton, who by indentur 
dated the 2gth of January 1738, fold the refidue of the ter 
in Salterbridge and Aſane to Matthew Hales for 7501. but di 
not apply any part thereof to pay oft the 600 J. mortgage to 5% 
and France; whereupon Fell and France filed their bill of for. 
cloſure in the Court of Exchequer in Ireland, againſt Souton wn 
Hales ; and on the 13th of May 1741, the cauſe was heard, aud 
the Court decreed a forecloſure and ſale of Salterbridge and A 
ſane, but refuſed to make any decree touching the lands 
Sleady and Ballykerrins. | | 


Robert Snow, attorney to Fell and France, finding himſelf dif 
appointed by this decree, in his deſign of obtaining the lands 
Steady and Ballykerrins, in combination with Sowton and Hal 
in October 1742, by virtue of the judgment entered up on th 
bond given by Sorten to Fell and France, ſeiſed the ſaid lands 
and the ſheriff, by the procurement of Snow, in conſideration 
890 J. ſold the ſame to him for the reſidue of ſuch term as Sy 
ton had therein; in truſt, as to one moiety, for Jobn Reih, a 
as to the other moiety for himſelf. 


Jane Sowton died on the 19th of October 1743, Without en 
having had any iſſue, whereupon William Fowler and Rica 
. | Fowler, two of the children of Elinor Fowler, ſiſter of the tc 
| tor William Cronyn, became entitled, together with the oll 
| children of the ſaid Elinor, to the leaſe of Sleady and Ballykerrn 
[ and in April 1747 they filed their original bill in the Court 
| Chancery in Jre/and, againſt the appellant Richard Keily, the fl 
Robert Snow and ſeveral others, ſtating the leaſe and the ſer 
matters aforeſaid, and that Snow, and John Kelly, to the time! 
1 his death, and the appellant Richard Keily his executo!, 
[ ever ſince the ſale made by the ſheriff, under Fell and Fruit 
| execution, been in poſſeſſion, and received the rents and pid 
of the ſaid lands of Sleady and Ballykerrins, amounting 0 
yearly ſum of 180 J. ſterling above the reſerved rents there 
the bill therefore prayed an account of Cronyn's eſtate and 
fects, againſt Uſher and Wigmore his executors, and that & 
and Keily might be decreed to deliver up the leaſe of the 
lands of Sleady and Ballyherrins to them, and the other chu 
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of Elinor Fowler, and might account for the rents and profits — 
hereof from the death of Jane Cronyn. - ; 


Arthur Uſher, one of the executors of William Cronyn, by his 
ſer, admitted the will, and that the teſtator died poſſeſſed of 
the laid lands of Sleady and Ballyterrins, and of a conſiderable 
perſonal eſtate : That the reſpondent and his brothers and ſiſter, 
med in the bill, were the children of Elinor Fowler, the teſta- 
urs ſiſter, and that probate of the will was granted to him and 
ignore his co-executor : That they did not poſſeſs themſelves 
any of the teſtator's goods and chattels, but permitted Fare to 
ike the ſame as they were bequeathed to her : That they, at 
nes requeſt, received the rents and profits for her uſe, and ac- 
dunted with Stephen Sowtron, her'hufband, for the ſame. Ad- 
vitted the marriage of Jane with Stepben Sowton ; believed that 
ton accordingly became poſſeſſed of the (aid lands, and without 
: defendant's conſent mortgaged them to Fell and France for 
0 J. and executed a bond and warrant of attorney, as a collate- 
il ſecurity, who ſued out execution thereon, and fold the lands 
d Snow, in truſt for himſelf, Snow and Keily, as ſtated in the 
ll, Believed that Jane died without iſſue; and he, as ſurviv- 
2 executor of Cronyn, refuſed to account for the teſtator's aſſets, 
le never poſſeſſed any. | 
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Richard Wigmore, by. his anſwer, admitted himſelf to be the 

Iiving executor of William Wigmore, the co-executor with Ar- 7 
ur Uſber, and adminiſtrator of all his aſſets, to the value of 

00 J. and upwards. 


Nobert Snow, by his anſwer ſaid, he believed the reſpondent 
d his brothers and ſiſter, were the children of Elinor, the ſiſter 
William Cronyn; and that William Cronyn was poſſeſſed of 
ay and Ballykerrins under the ſaid leaſe for 99g years, at 100/. 
ly rent: That William Cronyn made his will, and appointed 
b executors, and died at the time in the bill mentioned ; and 
t the executors proved the: will. Believed Jane was the only 
id of the teſtator, and the reſpondent, and his brothers and ſiſter, 
Mews and niece of the teſtator : That Fane married Stephen 
n, with the conſent of the executors : That Stephen Sowton, 
the lich of November 1736, made a mortgage to Fell and 
"3% and executed a bond and warrant of attorney, whereon 
Vol. VI. PE © | Judgment 
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== judgment was entered, and a fieri facias iſſued chereon to the (he. 
{705 , riff, who ſeiſed the ſaid ſeaſehold premiſes of Sleady and Baly. 

| kerrins; and about the 1ſt of November 1742, ſold the lame, 
and ſuch other intereſt as Stephen Sowton had therein, 10 Snow, 

for 890 J. in truſt, as to a moiety thereof, for John Keily, 44. 

mitted, that before the ſaid purchaſe, he knew of the will ag 
William Cronyn, and the title of the ſaid Jane thereby; and thy 
the ſaid bond and judgment were executed by Sowton, as a coll. 
teral ſecurity for the ſaid 600 J. and that the executors of Wj 
on Cronyn were parties to the mortgage, but did not execut 
That Jane died in 1743 without iſſue, but that he did ng 
believe the reſpondent and his brothers and ſiſter by that meay 
or for that the mortgage to Fell and France was made withoy 
conſent, had therefore any right to an account of William Cra 
aſſets. He admitted, that he refuſed to give them poſſeſſion 
the lands, or to account with them for the rents and prof 
thereof. Said, that Stephen Sowtron, from his marriage, until Sw 
bought the lands, received the rents and profits thereof, and th 
the rents had ever ſince been received by Keily. That all t 
teſtator's debts and legacies were paid, except ſuch as depend: 
on the deviſe over, which he inſiſted was void, and that he pu 
the ſaid 890 JI. and computed the lands to be of the clear je 
value of 150 J. or thereabouts. | 


The ſeveral defendants having all put in their anſwers tot 
bill, iſſue was joined, and ſome witneſſes were examined on 
half of Keily and Snow, to prove the ſheriff's ſale to Sow! 
and that the marriage of Jane was with conſent. And an 0 
was made on conſent, that the leaſe of the 2d of December 1/1 
ſhould be read on the hearing, as proved. 


The cauſe came on to be heard before the Lord Chancello 
Ireland, on the 7th, 11th, and 17th of May 1762; when his L 
ſhip was pleaſed to decree, that the reſpondent, as adminiſtn 
of Richard Fowler, who was executor of William Fowler, wu 
titled, under the will of Villiam Cronyn, to two fixth parts of 
lands of Sleady and Ballykerrins, for the remainder of the ſaid 
of 999 years, and to two ſixth parts of the clear rents, 1{ſues 
profits thereof, from the death of Jane Sowton, otherwiſe (i 
ſubject to the debts and legacies of William Cronyn remall 
unpaid, and awarded an 10junction to -put the reſpond 


I poſe 
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ooſſeſſion of the ſaid two ſixth parts; and referred it to the Maſ- 1 Sþ 
u, to take an account of the rents, . iſſues and profits which cow 
Nobert Snow and Richard Keily, and Jobn Keily deceaſed, or any 
if them made, or without wilful default might have made of 
he ſaid lands, fince the death of Jane; and alſo to take an 
count of the debts and legacies of William Cronyn remaining 
unpaid, and of the perſonal eſtate he was entitled to at his death, 


to whoſe hands the ſame came, and how diſpoſed of, with other 
aſua] directions. 


In purſuance of this decree, various proceedings were had be- 
fore the Maſter, who, on the 14th of June 1766, reported a ba- 
lance due to the reſpondent, for his two fixth parts of the rents 
nd profits of the eſtate, of 1,395 /. and that his ſhare of the un- 
atisfied legacies amounted to g2 J. 185. 2 4. 


This report having been confirmed, the cauſe was further 
heard on the 5th of February 1767, when the Lord Chancellor 
was pleaſed to decree, that the reſpondent ſhould recover from 
he appellants, the 1,395 J. reported due to him, with intereſt 
or the fame from the time the report was confirmed; and fur- 
her decreed two fixths of the legacies reported to remain unpaid, 
charge on two ſixths of the lands to which the reſpondent was 
lecreed. | 


From both theſe decrees the preſent appeal was brought, and w. de Gry. 
In behalf of the appellants it was ſaid, that the whole queſtion C. Yorke. 
n this cauſe depended on the conſtruction of the will of William 
ronyn ; whether the deviſe over of the - premiſes in queſtion, 
n the death of his daughter without iſſue, was a valid or a void | 
leviſe ? By the will, two contingencies were expreſſed, on 
ich the remainders over ſhould take effect; one, the marriage 
f the daughter without the conſent of the executors ; the other, 
er death without iſſue. The former was admitted by the appel- 
"nts to be a contingency good in law, on which limitations over 
ight be ingrafted, if the event ſhould happen. The latter was 
ontended to be void by the eſtabliſhed rules of law, as depending 
Pon a general indefinite failure of iſſue, too remote to be ex- 
ed, and therefore tending to a perpetuity ; unleſs it be reſtrain- 
to the compaſs of a life or lives in being, at the time of creat- 
$ the limitations, or within the ſpace of 21 years beyond lives 
. in 


1 


{el 


346 


1768. 
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in being, during the infancy of a firſt unborn taker of the inbe. 
ritance of a freehold, or abſolute owner of a term; Who i; 
law reſtrained from alienating, while that infancy ſubſiſts. That 
in the preſent caſe, the firſt contingency never happened, for the 
teſtator's daughter married with the conſent of the truſtees, 
therefore the whole term veſted abſolutely in her. This conſe 
was ſubſtantially admitted by the anſwers ; proved by the pol. 
tive teſtimony of witneſſes, uncontradided and unimpeacheg, 
and the fact ought to be preſumed, after remaining unqueſtioned 
for 16 years, from 1731, till the filing of the original bill in 1747; 
although many perſons were intereſted to diſpute it during thi 
whole time. Neither could any diſtinction be framed as to the 
ſecond contingency, of the daugh ter's dying without iſſue, to take 
this caſe out of the ordinary rule of law. The teſtator had (ai 
in the former part of his will, that if his daughter ſhould di 
without iſſue, his ſubſtance, including the eſtate in queſtion, 
mould return to his executors, and be divided as he had directed; 
in the latter part he repeated both contingencies, ſeparating then 
from each other by disj unctive words, and adding deviſes over upon 
either event: Therefore, as no words were inlerted, nor circum- 
ſtance appeared in any part of the will, to confine the failure of 
iſſue to a period of time allowed in law, the leaſehold eſtate velt 
ed abſolutely in the daughter, together with all the teſtators 
other perſonal property. . 


That the conſtruction contended for by the reſpondent, wis nd 
only unſupported by rules of law, or caſes adjudged upon ex- 
cutory deviſes, either of freehold or leaſehold eſtates, but un 
peculiarly unfavourable in the caſe of a child. Courts of lau an 
equity may ſometimes deem it no hardſhip, in the caſe of bout 
ties by deviſe to frangers, and collateral relations, otherwilc pt 
vided for, to ſuſpend powers of ownerſhip, and reftrain the ik 
taker from alienating during his life, and till contingencies : 
determined, in the very moment and by the event of bis deit 
But in the caſe of a child, it is an unreaſonable diſpoſition, de 
ſerving no favour, which diſables that child from dilpoliny* 
any part of the parent's property, even in the courſe of 2 lon 
life, to advance children in their education, or marriage, dl 
pay. debts neceſſarily contracted. for ſupport in trade, in misfor 
tunes, or for any. purpoſes whatſoever. That the executo's© 
the father, ſooa after his death, aſſented to the deviſe, as * 
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the marriage, and actually permitted the daughter and her huſ- 
band to receive the rents and profits of the premiſes, and take 
oſſeſſion of the aſſets. Upon an execution againſt the huſband 


band, ſurviving the wife, could not queſtion it. Whatever power 
ſhe reſerved over this or any other part of her property, by her 
marriage articles, had been executed favourably for her huſband, 
in reſpect of theſe lands; and conſequently in affirmance of the 
file made, to bind the huſband her acting executor, and legatee 
of an intereſt ſtill ſubſiſting in the leaſe ſold. Theſe facts were 
diſcloſed upon the pleadings, and not controverted. That if the 
term could be ſuppoſed not to be veſted in the daughter, there 
was not the leaſt foundation for giving coſts ; as the caſe appear- 
ed to be a matter of ſo much difficulty to the Lord Chancellor 
on the firſt hearing, that his Lordſhip took time to conſider of it. 
At the time when the daughter's title accrued, in 1727, the rules 
relating to executory deviſes were not ſo fully underſtood and 
ſettled as they now are; ſhe obtained the beſt opinions in favour 
of her title, and therefore as there was ſtrong probable cauſe of 
&fence, and the point very doubtful, no coſts ought to have been 
decreed againſt the appellants, or, at moſt, out of aſſets only, 
they being merely executors of the perſons originally concerned. 
The appellants teſtators were fair purchaſors for a valuable con- 
ideration, under a ſheriff's ſale; the reſpondent was merely a 
wlunteer, The appellants gave no affected or vexatious delays, 
they filed no croſs bill, nor put in any inſufficient anſwer; and 
the long pendeney of the ſuit was entirely owing to the delays 
if the reſpondent, and his father and uncle, the former plain- 
fs, in not proceeding with effect, and frequently omitting to 
ring the proper parties before the Court. 


On behalf of the reſpondent it was ſaid, that the teſtator, at 
be time of making his will, had two events in his contempla— 
on, on either of which the limitation over of his perſonal eſtate 
as to take effect; viz. the marriage of his daughter without 
onſent of his executors, or her death without iſſue Sh living; 
* each of thoſe events was to take place, if at all, within 
* compaſs of a life, the limitation depending thereon not be- 
g too remote, was by the rules of law valid and effectual. By the 
ah of the teſtator's daughter without ever having had iſſue, 


deviſe over took immediate effect; and the perſons in whole 
Vor. VI, 4 M flavour 


ſor his debt, the ſheriff might ſell the term at law; and the huſ- 
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favour it was made, became thereupon entitled to the benefit there. 
of. That though the words, die without I ue, are in ſome caſe, 
and eſpecially in deviſes of real eſtates, conſtrued to mean a Filur 
of iſſue generally, whenever after it ſhall happen, yet in the pte. 
ſent caſe, ſuch conſtruction could not be admitted; not only be. 
cauſe thoſe words, in their natural import, apply to a failure of 
iſſue at the time of the death of the deviſee ; but becauſe the 
teſtatot had plainly ſhewn his intention to reſtrain it to that time, 
by giving his eſtate in that event to the children of his ſiſter, 3 
perſonal proviſions for them; and particularly, by direQing it 
to return to his executors, to be diſtributed by them, thereby 
placing in his executors a perſonal truſt and confidence, i incon- 
ſiſtent with the extent of the deviſe, if it was not meant t 
take place within the compaſs of a life in being. 


After hearing counſel on this appeal, the following queſtion 
was put to the Judges; viz. ** When are the bequeſts over, in 
* caſe his daughter ſhould die without iflue, to take effect, zc- 
* cording to the true intent and meaning of the will of Millan 
* Cronyn? Whether upon her death, and an indefinite failure 
* of iſſue at any time; or upon her death, without ever having 
* had iſſue; or upon her death, without iſſue /iving at that time; 
* or upon her death and failure of iſſue, during the lives of the 
e perſons to whom the bequeſts over are made, or any of them? 
And the Judges having taken time to conſider, the Lord Chief 
Juſtice of the Common Pleas delivered their unanimous opinion, 
That the bequeſts over, in caſe the daughter of William Crow! 
« ſhould die without iſſue, are to take effect, according to tit 
* true intent and meaning of his will, upon the death of li 
* daughter without iſſue /iving at that time.” Whereupon t 
was ORDERED and ADJUDGED, that the appeal ſhould be di- 
miſſed ; and the decrees therein complained of, affirmed. 
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on Allen, ſurviving Executor of Black- 
urn Poulton, who was the ſutviving 


and only acting Executor of Arthur | Reſpondent, 
late Earl of Torrington, — | 


16th February, 1768. 


HE Earl of Torrington by his will, dated the goth of 
March 1716, direQed, that all the debts due by him at 
time of his deceaſe, ſhould be fully paid; and then gave to 
e Earl of Lincoln, the appellant's father, for life, all his free- 
d eſtates whatſoever ; but ſubject, ſo far as his perſonal eſtate 
ould fall ſhort, to the payment of his debts, legacies and an- 
ities; with remainders to his firſt and every other fon in tail 
le, remainder to Greenwich Hoſpital for ever. And after ſe- 
al legacies and annuities for the life of each annuitant, he gave 
his perſonal eſtate to Sir William Gifford, Colonel Sidney 
wIhbin, Mr George Clark and Blackburn Poulton, their execu- 
5s and adminiſtrators, and made them executors, upon truſt 
confidence in them repoſed, to ſee his will duly performed; 
C tor their trouble therein he gave them 300 J. a piece. 


The teſtator died on the 14th of April 1716, and all the exe- 
tors joined in proving his will; but Blackburn Poulton, who 
been his attorney and ſolicitor in all his affairs, took upon 
(lf to be the ſole acting executor, and received of the Earl's 
onal eſtate immediately after his death, much more than ſuf— 
ent to pay all the debts, legacies and annuities, ſo that the 
gent charge on the real eſtate did not take place; but on 
i T orrington's death, it came to the Earl of Lincoln as tenant 
ife only, who died on the 7th of September 1728, leaving 
de his eldeſt, and the appellant his only other ſon, both 
us: Whereupon George, then Earl of Lincoln, became te- 


's without iſſue; upon whoſe death the appellant, then 

t 212 ee 

en years old, became tenant in tail under the limitations of 
| the 


Hen) 


Henry Farl of Lincoln, — Appellant. Caſe 26. 


in tail male; and, on the 3oth of April 1730, he died un- 
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the- will, but not as heir of his father, from or through Who! 
he derived no intereſt in the Earl of Torrington's eſtate, 


The largeſt debt due by the teſtator at his death, was x ſum! 
1000/. with intereſt thereon, being a portion by him given 
marriage with his relation Margaret Herbert, to Henry Hu 
Eſq; and ſecured by a mortgage and bond from the teſtaty: 


1705, to one William Lilly, in truſt, to be laid out in land tot 


uſe of the huſband and wife for life, and if ſhe died with 
iſſue, to the ſole uſe of Mr. Huey. 


Lilly the truſtee, without Mr. Huſſey's conſent, and in bra 
of his truſt, ſoon after aſſigned this mortgage to Lady Mn 
and ſhe to others, whereby a contention aroſe in the Earl of f 
rington's lifetime, between the aſſignees and Mr. Huſſey, conce 
ing the right to the mortgage money; and therefore his Lox 
ſhip brought a bill of interpleader in the Court of Chan 
making all the claimants parties, but died before the money y 
paid into Court. 7 


In 1716 Poulton received in money, of the teſtator's perſu 
eſtate 78 58 J. being above 2000 J. more than ſufficient to hareꝶ 
all the debts, legacies, &c. and ought therefore in performance 
the teſtator's will, which directed that all his debts, &c. {bo 
be fully paid, to have diſcharged the above mortgage as loot 
poſſible ; but, in manifeſt breach of his truſt, he purpoſely oni 
ted doing ſo, under pretence that he could not ſafely part i 
the money, becauſe there were ſeveral claims to it; wheres: 
might, and it was his duty to have immediately revived l 
teſtator's bill of interpleader, and paid the money into Cou 
whereby his teſtator's aſſets would from that inſtant have l- 
diſcharged from the debt, and the enormous waſte of the f 
ſonal aſſets, by an accumulation of intereſt on this mortY 
which he and the reſpondent, his repreſentative, ſuffered to 


on at 6 J. per cent. for thirty two years after the teſtators den 


would have been prevented. 


In 17 16, Mr. Huſſey brought his bill in Chancery again 
executors, and the ſeveral claimants under Lilth's aſſigum 
and alſo againſt the Earl of Lincoln, the appellants 7. 

2 pt 
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payment of the mortgage money ; and Poulton in his anſwer 


thereto, admitted aſſets in his hands. 


Poulton died in 1745, having detained this ſpecialty debt in 
dis hands nine and twenty years, leaving the reſpondent, with 
wo others fince dead, his executors, whereby the reſpondent 
became the Earl of Torrington's perſonal repreſentative. 


The reſpondent and his co-executors held the ſame conduct as 
their teſtator Poulton, not paying Mr. Huſſey one farthing of prin- 
cipal or intereſt, although his wife was then dead without iſſue, 
and the whole money his own, and although he had born the 
bucthen of a Chancery ſuit near 30 years; ſo that he was under a 
neceſſity of bringing another bill againſt the reſpondent and his 
co-executors, who not only ſet up the ſame defence which 
Prulton had done; namely, that they could not ſafely pay the 
money becauſe of the different claims thereto, but went further, 
for by their anſwer they denied aſſets of Lord Torrington, which 
Paulton had admitted 29 years before; and by thele and other 
contrivances kept this mortgage money in their hands, till the 
24th of January 1746, when the cauſe being heard before the 
Lord Chancellor Hardwicke, he decreed them to pay the whole 


principal and intereſt at 6/7. per cent. out of Lord Torrington's 
perſonal eſtate, if ſufficient, but if inſufficient, reſerved the con- 


fderation of how much ſhould be paid out of the real eſtate ; 
nd the reſpondent not admitting aſſets, an account thereof was 
ordered to be taken by the Maſter ; who afterwards reported, that 
he executors had received above 5000/7. of the perſonal eſtate, 


more than ſufficient to have paid all his ſpecialty debts in a due 


ourſe of adminiſtration. 


In proceeding before the Maſter, the reſpondent would bring 
1 no account of the aſſets come to his and the other executors 
ands, till compelled by interrogatories, to which he put in an 
nſwer of no leſs than 364 ſheets ; and by artfully avoiding to 
alert in ſuch accounts, any totals of the receipts and payments, 
ind blending them together in one ſchedule, he rendered it dif- 


321 
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1768. 


— 


eult to come at a diſcovery of the preciſe ſum in their hands; 


dereupon Mr. Huſſey obtained an order, dated the 1oth of March 
747, that the reſpondent and his co-executors ſhould pay him 
000 / in part ſatisfaction of his demands, without prejudice; 
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—— but the reſpondent perſiſtedꝭ till. to the very lad moment, in oy. 

17038. poſing Mr. Huſſey's getting to the end of his ſuit; for oven aſte 

the Maſter's report of the 18th of June 1748, of the great fy. 

plus of the perſonal eſtate, more than ſufficient to pay the Fx! 

of Torrington's ſpecialty debts, and all other demands whatſoever, 

the reſpondent put him to the expence of a further hearing, 

when he was decreed to pay the whole principal, intereſt, and 

coſts, then increaſed to 3905/7. 16s. 4d. of which 1910/, w 

for 32 years intereſt, accrued after Lord Torrington's. death, 2nd 

after Poulton's receipt of aſſets more than ſufficient to pay all hi; 
Lordſhip's debts, legacies and annuitics whatſoever. | 


The reſpondent being thus condemned. for his and his teftata 
Poulton'sculpable miſbehaviour as executors and truſtees, in treble 
the ſum of the original debt, acquieſced till Trinity term 176, 
when he thought fit to file a bill in the Court of Chancen 
againſt the appellant; ſuggeſting, that by his and his co-execy. 
tors having, under the above. decree, been obliged to pay Ms, 
Huſſey 1000/1. for principal, and 2905 l. 16s. 114. for inteteſ 
and coſts on his mortgage, Lord Torrington's perſonal eſtate vu 
become deficient, to the amount of 1730/. gs. 10d. which he 
prayed that the appellant might be decreed to pay out of the rel 
eſtate, or that a ſufficient part thereof might be ſold for thi 


purpoſe. 


The appellant by his anſwer infiſted, that the Earl of Jo- 
rington's perſonal eſtate, come to the hands of his executors, wi 
much more than ſufficient to have paid alt his debts, legacie, 
and annuities, and that if there now was any deficiency, it aroſe 
from the executors own miſconduct, in not purſuing a due courle 
of adminiſtration as they ought to have done: But being a tots 
ſtranger to all theſe tranſactions, and the management of hi 
intereſt from 1730, when he became a party to Huſty's ſult 
being totally left to Poulton, as his father's had been befors 
and not having a ſingle paper or account relative to theſe matter 
but ſuch as the reſpondent had thought fit to give, and which 

it was impoſſible to ſurcharge or falſify after a run of 40 Jet 
the appellant therefore was under the neceſſity of filing a cral 
bill againſt the reſpondent, for an account of Lord Torringin 
perſonal eſtate, debts and legacies ; without which it was Wir 


poſſible to defend himſelf againſt this unexpected demand. oy 
2 
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Both cauſes were heard on the 2oth of January 1761, before = 
he Lord Keeper Henley, who, as the reſpondent's demand le | b 
"ded on the guantum of Lord Torrington's perſonal eſtate i 
— to the hands of his executors, and their conduct in the 
curſe of adminiſtration ; referred it to the Maſter, to take an | 
iccount of the perfonal eſtate, debts, legacies, annuities and '' 
ſunetal charges, reſerving the conſideration of the merits and 
ots, till after the Maſter ſhould make his report. 


The Mafter, by his report dated the 24th of February 1763, 
tikcd, that a ſurplus of 1531/7. 17 5s. had come to the hands of 
executors, more than ſufficient to pay all the legacies, fune- 
| expences and annuities, allowing four months intereft on the 
900 J. mortgage, accrued after the Earl of Torrington's death. 
his report was abſolutely confirmed; but the reſpondent after- 
nds infiſting on feveral allowances which the Maſter had not 
ude him, the appellant, in hopes of avoiding farther litigation, 
enſented that it ſhould be referred back to the Maſter to review 
us report, 


Accordingly, the reſpondent demanded before the Maſter, an | 1 
lwance of ſeveral ſmall ſums, amounting to 139 J. 165. 114. 
hich the appellant, for ſhortening the inquiry, conſented to 
bw, without proof, no witneſs having been examined in the 
uſe, The reſpondent then craved an allowance of 1910/. as 
increaſe of intereſt after the teſtator's death, on Mr. Huſſey's 
rtgage, which the Maſter conceiving not to fall within the 
ion of the decree for him to allow, he made his ſecond 
dort dated the r 5th of July 1766, thereby certifying that there 


n remained in the executors hands of the perſonal eſtate, 


os. _ er _.._a_C 


e than ſufficient to have paid all the debts, legacies, funeral 
v ences and annuities, the ſum of 15107, 145. 11d. and, by | 
i, ent of both parties, he alſo certified, that on the 17th of 

05er 1716, the executors laid out 2000 /. part of the per- 

155 


| eſtate in Bank annuities; and on the 8th of December 1722, 
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ich out 400/. part thereof, to pay, as the reſpondent alledged, two 
a5 ple eontract debts of that amount, to Lord Tyrconell and Mr. b 


bert, although the executors then had in their hands, over 
belides the 2000 J. Bank annuities, a ſam of 1 5ool. and up- 
ls, lying dead at no intereſt, more than ſufficient to have paid 
* Wo debts; and for the further information of the Court, 


the 
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with intereſt and coſts. 3d, The like by Tabez Mood, a legun 
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the Maſter, in a ſchedule to his report, ſet forth an account by wy 
of annual reſts, ſhewing the particular ſums of the pero 
eſtate, which remained in the hands of the executors unapplic4 
in a courſe of adminiſtration, at the end of each year from 1716 
to 1748, which alſo ſhewed what part of ſuch unapplied ſun 
were placed out at intereſt, and what remained dead in the es. 
cutors hands. 


In taking theſe reſts and examining the papers brought in by 
the reſpondent before the Maſter, it appeared, that beſides Gi 
puting the payment of the 1000 J. mortgage for 32 years, Pn. 
ton had alſo diſputed the payment of moſt of the teſtator's the 
principal debts, as well as legacies ; and particularly, 1ſt, he di. 
puted payment of the legacies of 720/. given to Ann Bury, 
afterwards married to John Taverell, obliging her and her huſ 
bind to bring a bill for recovery thereof, and after keeping th 
money in his hands ſeveral years, he was forced to pay then 
their principal and intereſt, with coſts. 2d, He put Hannab u 
Sarah Berry, legatees, one of 100 J. and the other of 501. t 
the like expence and delay, and was alſo forced to pay then 


of 300 J. and paid with intereſt and coſts, 4th, He diſputed 
debt of 500 J. due to Richard Graham, and put him to big 
his action, pleaded the ſtatute of limitations, and refued t 
admit aſſets, ſo that Graham was forced to bring a bill for adi 
covery of the perſonal eſtate; and aſter being kept out of ii 
money near ſeven -years, Poulton thought fit to pay his who 
debt with coſts. 5th, He alſo diſputed payment of a dd 
of 200 J. due to Lord Tyrconnell, obliging his Lordſhip to bni 
a bill which ended in a decree againſt the executors, for th 
whole debt, with 118/. 35, 4d. for coſts of ſuit. 6th, Poul 
alſo diſputed ſeveral other debts and legacies, beſides an anni 
and brought divers bills againſt creditors and legatees ; and 


ſuch ſuits, ſo occaſioned and fo inſtituted by him, the reſpal 
dent inſiſted before the Maſter, upon an allowance of 1448“ 


Poulton's bill of coſts, as an Attorney and Sollicitor in proſec 
ing and defending them; though evidently of his own creat 
for his own profit, and to a ſhameful waſte of the aſſets, 4. 


peared even by the reſpondent's account of them. 
2 
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The original and croſs cauſes were heard upon the Maſter's 
report, by the Lord Chancellor Camden, on the 17th of Decem- 
ber 1766, when the reſpondent alledged, that however Lord 
Torrington's executors might be guilty of neglect, in not procur- 
ing a diſcharge of Mr. Huſſey's debt, yet that the appellant's 
father and himſelf were no leſs fo, in not compelling the exe- 
cutors to diſcharge the perſonal eſtate by payment of that debt, 
and therefore the real eſtate remained chargeable with the 1910/7, 
intereſt accrued thereon after Lord Torrington's death, as alſo 
with another ſum of 611. 5s. 9d. claimed by the reſpondent, 
a5 a loſs the executors were faid to have ſuſtained by the bank- 
ruptcy of Meſſrs. Norcot. But the appellant inſiſted, that the 
real eſtate ought not to be charged with either of theſe ſums, and 
that the executors were themſelves chargeable with intereſt for 
all ſuch money as they held in their hands, without making any 
intereſt thereof, as they ſhould have done, by inveſting the 
whole, as they did a part only, in Bank annuities. Whereupon 
his lordſhip was pleaſed to declare, that the ſum of 1910 paid 
for intereſt of 1000 /. being the debt of the teſtator Arthur Earl 
of Torrington, ought, ſo far as his perſonal eſtate ſhould be de- 
ficient, to be made good out of his real eſtate; and ordered, that 
it ſhould be referred back to the Maſter to review his report, and 
that the reſpondent Poulton Allen, the perſonal repreſentative of 
the teſtator, ſhould be allowed in his accounts, the ſaid ſum of 
1910/. and alſo the ſum of 614. 5s. 9d. claimed as a lofs 
which the executors of the teſtator ſuſtained in the year 1729, 


enquire into the ſeveral bills of coſts, claimed to be due to Black. 
burne Poulton, as attorney and ſolicitor, in proſecuting and de- 
tending divers ſuits, brought againſt or by the ſaid Blackburn 
Poulton and his co-executors, and ſee how far theſe ſuits were 
proper or improper, and ſtate the ſame with his opinion thereon 


ſuch of the ſaid ſuits, as he ſhould find were properly proſecuted 
or defended. And his Lordſhip reſerved the conſideration of 
ſubſequent coſts and further directions, until after the Maſter 
ſhould have made his report. 


Wities to be fully paid; that he left, as appeared by the Maſter's 
vet. Vi. "a0 25 reports, 


by the bankruptcy of Meſſrs. Norcot; and that the Maſter ſhould 


to the court; and that the Maſter ſhould tax the bills of coſts in 


From this decree Lord Lincoln appealed ; contending, that C. Yorke. 
the Earl of Torrington's will directed his debts, legacies and an- 4: Forreſter. 
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— ' reports, perſonal aſſets by above 1500/7. more than ſufficient to 


. 1768. 
— — 


admitting aſſets in his hands ſufficient to diſcharge th is debt, he 


and his executor the reſpondent, for about three years more, evi- 


for his own purpoſes. This was clearly a dezaſtauit, and notori- 


diſcharge them all; and which actually came to his EXECUtorg 
hands. That the ſchedule annexed to thoſe reports, proved the 


large ſums annually remaining in their hands unapplied, from 


1716 to 1748; although it was their duty inſtantly to have 
applied the eſtate in payment of the creditors, legatees and an- 
nuitants. The reality of Mr. Huſſey's debt was not diſputable 


nay it was expreſsly admitted, whoever might be entitled to the 


money, under the ſeveral aſſignments which had been made of 
it. That the executors, and eſpecially Pou/ton the acting one, 
and an attorney, muſt know, it he knew any thing, that by bring. 
ing the money into court in a cauſe then depending, or by filing 
a bill of interpleader, he would have put an end to the growing 
intereſt of 67. per cent. But inſtead of doing fo, and even after 


ſuffered it to run on at intereſt for near 30 years in his own time, 
dently from no other motive, than that of jobbing the money 


ous breach of truſt, and the intereſt accrued by theſe means after 
the teſtator's death, was not his debt, but the debt of his exe. 
cutors; incurred by their own wilful default; and which by ng 
rule of juſtice could be thrown upon the appellant, ſince that 
would be making one man pay the debt of another. The teſts- 
tor indeed made his real eſtate a ſubſidiary fund for the payment 
of his debts, legacies and annuities ; but that was only ſupph- 
ing a deficiency of his perſonal eſtate, as left at his death, and 
not a ſubſequent deficiency ariſing from the miſmanagement of 
his executors, which they alone were anſwerable for, That 
Poulton's unjuſtifiable and (ſhameful waſte of his teſtator's aflets, 
further appeared from his leaving ſcarce one debt or legacy un- 
diſputed, and driving the creditors and legatees into ſuits fat 
recovering their right, which ended in an accumulation of in- 
tereſt and payment of coſts, all falling upon an eſtate much 
more than ſufficient, if duly applied, to diſcharge theſe honeſt 
demands. This was a ſecond proof of the original intent, of not 
parting with a ſhilling till competled by legal means, and 18 
the mean time of making an undue and private advantage dt 


the money. 
. The 
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The argument of there being no diſhoneſty, but only neglect, . 
o Poulton, Which muſt ultimately charge the appellant, was by n 
no means admiſſible. Groſs negligence in an executor or truſtee, 
ind ſuch at leaſt there was in the preſent caſe, is diſhoneſty; 
«ich he, and he alone, is bound to make good. But ſurely 
Prulton's whole conduct ſavoured more of diſhoneſty than neg- 
ad: He had been the Earl of Torrington's attorney and agent, 
© one of his executors, totally confided in by his co-execu- 
xs, and by the Earl of Lincoln, to whom he alſo became at- 
cy and agent, as he afterwards did to the appellant; had 
uge aſſets in his hands, and was ſolely intruſted by all parties 
vith the care of their intereſts. Thus circumſtanced, his duty 
a, by a faithful and ſpeedy diſcharge of the teſtator's debts, 
cies and annuities, to have anſwered the expectations of all. 
ſtead of this, he let the largeſt debt run on upon frivolous 
retences, paid no body but by compulſion, and when forced 
o diſcharge Lord Tyrconnel's and Mr. Herbert's debts, of only 
/, having then 1500/7. lying in his hands without intereſt (to - 
eſtate at leaſt, whatever it might produce to himſelf), did it 
j (ling part of 20001. Bank annuities bearing intereſt. Such 
conduct needed no comment ; and rendered the large balance 
f un2dminiſtered money, lying annually in his and the reſpon- 
ent's hands, from 1716 to 1748, very juſtly liable to intereſt, 
ſcording to its guartum at thoſe ſeveral periods. That no neg- 
it could be imputed to the late Earl of Lincoln, or to the 
ppellant ; nor could any ſuch imputation charge him with the 
lequences of Poultons miſconduct. The conteſt was not 
wen Lord Torrington's creditors and his executors, nor be- 
ſeen his legatees or annuitants and his executors, nor between 
dj of them and his deviſee of an eſtate, ſecondarily liable to 
Kr demands; but between the repreſentative of an executor, 
iſe teſtator and himſelf had ſhamefully waſted the firſt teſta- 
s perſonal aſſets, and the deviſee of his real eſtate, attempted 
be charged with the deficiency occaſioned by themſelves. 
bt principle of equity could warrant this, it was hard to diſ- 
wr, clpecially as there was not the leaſt ground for this charge 
ſbeglect, unleſs a moſt ſhameful abuſe of confidence repoſed 
0 produce that conſequence, and entitle the injuring party 
e from the injured; or unleſs it could be ſuppoſed, 
© late Lord Lincoln was bound to bring a bill againſt his 
1 lolicitor and agent as ſoon as he had employed him, for 
I compelling 
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compelling him to do his duty; an idea totally inconfiſent j 


the unlimited confidence which his lordſhip repoſed in hi 
How Poulton anſwered that truſt was already ſtated, and 


thing appears more odious in a Court of Equity, than an und 


W. de Grey. 


A. Wedder- 
burn. 


DrckkE 
varied. 

M. S. Jour. 
Jub anno 

1765. 


p. 198. 


advantage taken by an attorney or agent of the confidence 
poſed in him by his employer, the latter being in their gut 
tranſactions generally off his guard; whence ſuch a bir 
of truſt, is of itſelf deemed evidence of the greateſt fu 
Laſtly, that the 617. 5s. 9 d. claimed by the reſpondent , 
loſs ſuſtained by the executors in 1729, thirteen years after |; 
Torrington's death, by the bankruptcy of the Norcots, wy 
the decree charged upon the appellant's eſtate, without the l 
proof of that bankruptcy, or this conſequential loſs, 


On the other fide it was ſaid, that the ſeveral claims and d 
putes touching the mortgage for 1000 J. were ſuch, that t 
was no one point of time from Lord Torrington's death, vt 
the executors could with prudence and ſafety to themſclve, 
to the appellant, or his late father, have paid the principal; 
intereſt due thereon. That the appellant's late father never 
fired or directed the payment of this mortgage, but, on the c 
trary, was a party to all the ſuits relating to it, and approved 
the ſeveral meaſures taken in diſputing and defending the {a 
and acted therein by the advice of counſel, and never co 


plained of any delays in the executors, But if any delay! 


happened, application might have been made to the Court 
redreſs, but none ſuch was made; and the appellant bim 
had been a party to the ſeveral proceedings touching this ac 
gage, ever ſince the year 1738. 

After hearing conſel on this appeal, it was ORDERED { 
ADJUDGED, that in the decree complained of, after the . 
« conſideration,” the words “ of intereſt for the annual bali 
«« kept by the ſaid Blackburn Poulton in his own hands,” ſho 
be inſerted: And that with this variation, the decree ſhoul 
atfirmed *. 


* The Reporter ſurmiſes, that this cauſe was afterwards compromiſed; fot 
ſearching the Regiſter's book, no ſubſequent proceedings are to be found; e 


an order for delivering out books and papers, which had been brought in belor 
Maſter. 


Gi 
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George Rochfort, Eſq; and Alice his Wife, ] = Caſe 27. 
and Gu/tavus Roch fort, their only Son a — 
and Heir apparent, - 5 


The Right Honourable Micholas Hume, 
Earl of Ely, in Ireland, the Honour- 


able Henry Loftus, Eſq; and his Ma- Reſpondents. 
jelty's Attorney General of Ireland, 


29th February, 1768. 


N the 29th of April, 1758, the appellants, George Roch- 
fort and his wife, preſented their petition to the Lord 
Chancellor of Ireland, ſetting forth the appellant Alice's title to 
the eſtate of Sir Guſtavus Hume under a ſettlement, on failure of 
ſue male of her ſiſter Mary; that the reſpondent the Earl 
of Ely, then Nicholas Loftus Hume, was a minor, and had been 
from his infancy of unſound mind and underſtanding, and in- 
capable of conducting his own affairs in the moſt ordinary oc- 
urrences of life; and praying a commiſſion to be granted, to en- 
Qure into the capacity and underſtanding of the ſaid minor, and 
whether he had ability ſufficient to manage and tranſact his own 
fairs. And on the 5th of June following this petition was 
lard, when, upon reading ſeveral affidavits on behalf of both 
parties, the Lord Chancellor ordered, that a commiſſion ſhould 
live to enquire whether the ſaid Nicholas Loftus Hume, the 
Minor, was an idiot or a perſon of unſound mind ; and if he 
„ whether he had been ſo from his nativity, or from any 
ter and what time? 


From this order the minor, by his guardian, appealed to the 

vule of Lords, and the matter of the appeal having been taken 

o conſideration, their Lordſhips, on the 15th of February, 
159, reſolved, * That no appeal to the Houle lies againſt an jour. vel. 20. 
der, awarding a commiſſion of idiocy or lunacy, by the F 425 


Lord Chancellor, Lord Keeper, or Lords Commiſſioners of 
te Great Seal *. 


21 

td 
2 des not appear that any argument was made at the bar of the houſe, or that 
caſes v. b . - 

es Were printed on this occaſion. 
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pteſented another petition to the Chancellor, praying, that this 


C. Yorke. 
A. Forreſter, 


<7 But it 


— 


application by Rochfort and his wife, a commiſſion iſſued, dire. 
ed to certain perſons therein named, to enquire whether the g. 
ſpondent the Earl was an idiot, or perſon of unſound ming 
But before this commiſſion was executed, the appellants applied 
by petition to the Lord Chancellor, praying, that the therig, 
of Dublin might return the grand pannel of freeholders, and tha 
one of the Maſters of the Court of Chancery might theregy 
ſtrike a jury. This petition was grounded on an affidavit, thy 
the Earl was intimately acquainted with one of the ſheriffs, ang 
that there was therefore great reaſon to apprehend, that an impy. 


be pleaſed to examine the Earl perſonally, or that a new com 


| Caſes in Parliament. 
On the 19th of December 1766, in conſequence of another 


tial jury would not be returned. But upon hearing this petition, 
on the 6th of January 1767, the Lord Chancellor refuſed ty 
make any order, and diſmiſſed it. 


The jury having examined many witneſſes, and alſo the Eal 
himſelf, returned a verdict, that his Lordſhip was 72 an idiot 
or perſon of unſound mind. Whereupon Rochfort and his wif 


inquiſition might be ſet aſide, and that his Lordſhip woul 


miſſion might iſſue. But on hearing this petition, on the 141 
of March 1767, the Lord Chancellor declared, that he faw n 


reaſon for making any order, and therefore diſmiſſed it. 


Notwithſtanding the declaration of the Houſe upon the for 
mer appeal, the appellants thought proper to bring another, fra 
the orders of diſmiſſion of the 5th of January and 1 3th of Marc 
1767. And in ſupport of this appeal it was ſaid, that the form: 
declaration of the Houſe did not affect the preſent caſe, becaul 
that declaration was grounded on this certain principle, tl 
ſuch commiſſion being in nature of a writ d? idiota, or 
lunatico inquirendo, - was a writ of right, and the ſubject entitle 
thereto ex debito juſtitiæ; whereas the new commiſſion 0 
prayed, was no writ of right, but of diſcretion; and whether tl 
diſcretion had or had not been properly exerciſed in making the 
two orders, mult ſurely be a matter cognizable by the Houls 
otherwiſe, be the-error never ſo great, the unhappy Earl was 0 
prived of the Royal protection which the law entitled him! 
and left a prey to all who would take advantage of his wenka 
is objected, that theſe orders being made on the * 
2 
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hag ſide of the Court, proceeding according to the rules of the 
common law, are not reviewable by appeal. Admitting this to 
de ſo, yet they are ſurely removeable by writ of error; for 
though the proceedings on this fide of the Court of Chancery 
re not made up in parchment rolls, like thoſe of other courts of 
ww, yet they all remain regularly filed, and are as eaſily removed as 
ny parchment record. Nor would the calling them interlocutory 
orders ſtand in the way, an interlocutory order being an inter- 
mediate direction of the Court, in ſome ſtage of the cauſe be- 
ween its Commencement and concluſion ; whereas theſe orders 
nete in their nature abſolute final judgments, and when once 
ziven, nothing more remained to be done. 2 * 


On the other ſide it was ſaid, that the Houſe having declared 
upon the former appeal, that no appeal lies againſt an order 
guarding a commiſſion of idiocy or lunacy, it was apprehended 
no appeal lies againſt an order refuſing a commiſſion of idiocy or 
baacy, or refuſing. to direct a ſpecial jury to be impannelled for 
br executing of ſuch commiſſion. That the application for a 
er commiſſion, or melius inguirendum, was without precedent, 
and contrary to law in this caſe ; becauſe the commiſſion of the 
gth of December, 1766, was made out in due form, and agree- 
ble to precedents. No miſbehaviour on the execution of it, ei- 
ther in the commiſſioners or jury, was proved. The finding of 
the jury was direct, and appoſite to the enquiry directed by the 
commiſſion; and therefore. the commiſſion and return could not 
b quaſhed. The verdict upon inquiſitions taken for the Crown, 
i the writ or commiſſion be regular, and the finding perfect, is 
by law traverſable by the party, where the finding is for the 
own ; but if the finding be againſt the Crown, it is final; be- 
ule otherwiſe ſuch enquiries might be infinite, and productive 
i contradiction and uncertainty: And therefore no new com- 
lion, or melius inquirendum, could in this caſe iſſue. | 


Aſter hearing Counſel on this appeal, it was ORDERED and 
]UDGED, that the ſame ſhould be diſmiſſed ; as no appeal 
es to the Houſe againſt any proceedings, touching the awarding 


fuſing commiſſions of idiocy and lunacy. 


Fobn 


F. Norton. 


A. Wedder- 
burne. 


Appeal 
diliniticd. 
M. S. Jour. 


ſub anno 


1705, p. 437 
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in the pariſh, except the glebe; and the other appellants, as te 


informed, that there was an annual ſum of 96 J. 8 s. 3 d. payad 


antient and adequate modus or compoſition, legally eſtabliſhed 
in lieu of the tithes to which he was entitled of common right, 


made only upon the footing of a fraudulent agreement car 


the pariſh, and the then rector or incumbent of the rectory, 


rector, together with the then Biſhop of Lincoln, were the cal 
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Caſe 28. John Cholmley, Eſq; and others, - Appellang, 


His Majeſty's Attorney General, the Re- 


. . 317. verend John Blair L. L. D. and Jobn Reſpondent 


Lord Biſhop of Lincoln, — 


21ſt November 1768. 


IS Majeſty, being in right of his Crown entitled to the 

advowſon and right of preſentation to the rectory of Bu. 
fon Coggles, in the county of Lincoln, the Lord Chancellor did, 
in November 1756, preſent the reſpondent Doctor Blair to the 
ſaid rectory; who was afterwards duly inſtituted and inductet, 
and by virtue thereof became entitled to all the great and ſmall 
tithes, oblations and tenths ariſing from the lands within thy 
pariſh, and likewiſe to the glebe lands annexed to the redtory, 


The appellant John Cholmley was owner of all the lands with 


nants to him, had ever ſince the ſaid year 1756, occupied ver 
conſiderable farms. 


Doctor Blair, ſoon after being preſented to this redory, if 


to him as rector, in lieu of all the tithes ariſing within the paril 
and finding that his immediate predeceſſor had received ſuch an 
nual ſtipend in lieu of tithes, and not being then informed 0 
the ground and foundation thereof, but apprehending it to be al 


did, till the beginning of the year 1762, acquieſce under and t 
ceive the ſame: But being then appriſed, that it was a payme 
into in the year 1664, between the then owners of lands with 


of an amicable decree made by the Court of Chancery, fe 
the 2d of Fuly 1677, in a cauſe in which the ſaid owners ® 


parti | 
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carties, and that the compenſation pretended to be made by ſuch r 
agreement, was to the greateſt degree inadequate and fraudulent wy 
it the time of entering into it; and that there were nat the pro- 
der and neceſſary parties either to the agreement or decree, and 
conſequently that the whole tranſaction was illegal, and by no 
means binding either upon the Crown as , patron of the rectory, 
or upon the ſucceſſors of the then rector: Doctor Blair there- l 
fore, in the beginning of the year 1762, applied to the appel- 
nts to have the great and {mall tithes ſet out and allotted to 
bim in kind, or to have a fuitable and adequate payment made 
to him in lieu of, and as a compenſation for ſuch tithes; but 
the appellants refuſed to comply with his demand. 


* CY 1 


And therefore, in April 1762, an information and bill in the 
name of the Attorney General and Doctor Blair, was filed in the 
Court of Chancery againſt the appellants, praying, that the ſaid 
deeree might be declared null and void as againſt his Majeſty and 
his ſucceſſors, patrons of the ſaid church, and the reſpondent 
Doctor Blair, and all future incumbents of the ſaid rectory, and 
for an account of the tithes become due to Doctor Blair ſince 
the 12th of Fanuary 1762, in reſpect of the lands in the occu- 
pation of the appellants, and that Doctor Blair might receive 
full ſatisfaction for the ſame. 


.The appellants by their anſwer admitted, that. the advowſon 
patronage and right of preſentation to the ſaid reQtory, belonged 
to the Crown, and that Doctor Blair was duly preſented to and 
nſtituted and inducted therein, and as rector became entitled to 
al the tithes within the pariſh payable to the rector; they alſo 
admitted the ownerſhip and occupation of lands within the pa- 
ih, and that they had taken the tithes thereof to their own uſe 
ce the 12th of January 1762 ; but inſiſted, that Doctor Blair 
\2 not entitled to the tithes in kind as claimed by the bill, for 
Nat by articles of agreement, dated the 21ſt of January 1664-5, 
ade between Montagu Cholmley, Eſq; an anceſtor of the appel- 
nt Chalmley and Henry Hall, Eſq; the then owners and proprie- 
rs of all the lands within the ſaid town and pariſh of Burton 
ler of the one part, and William Ayſcough, clerk, the then 
or of the ſaid rectory of the other part, reciting, amongſt other 
hinge, that there was a general incloſure agreed upon, and in- 
ended to be carried into execution between the ſaid parties, 
r. I.. 40 touching 


— — 


1768. 


— 


tory, did not conſiſt of above 84 acres, nor had the ſaid teqom 


cough and his ſucceſſors, that he ſhould for ever thereafter enjoy 


paid by the ſaid Cholmley and his heirs, to the intent that the 
ſaid Ayſcough and his ſucceſſors ſhould pay the tithes of a clois 
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touching the fields of Burton Coggles; and that foraſmuch a; the 
ſaid parties had agreed, that a conſiderable part of the lordſhip 
ſhould be ſtill kept in tillage for the maintenance of huſbandry, 
and had likewiſe agreed to better and advance as well the ſaid 
rectory and yearly profits thereof and thereout ariſing, to a coy. 
ſiderable yearly value, over and above what the ſame had been 
thentofore yearly worth and let for, as their own lands; and 
further reciting, that the glebe lands belonging to the ſaid rec. 


and glebe lands, with all manner of tithes thereto belonging, 
been let for above 1001. per ann. It was therefore agreed, and the 
ſaid Cholmley and Hall did thereby covenant with the faid 4. 


the ſeveral parcels of ground therein particularly mentioned, and 
by him choſen in lieu of the glebe lands formerly uſed. with the 
ſaid rectory, and which ſeveral parcels of ground are therein men. 
tioned to contain 113 acres, 1 rood and 36 perches, and to be of 
far greater annual value than the ſaid 84 acres of glebe: In conſ- 
deration whereof, the ſaid Montagu Cholmley did, for himſelf and 
his heirs, covenant with the ſaid Aſcougb and his ſucceſſors, in- 
cumbents of the ſaid rectory, to pay yearly to him and them the 
ſum of 35 J. 135. in ſatisfaction of all tithes great and ſmall, to 
grow due to the ſaid Ay/coughand his ſucceſſors from the ſaid Chuln- 
ley, or any of his tenants in the ſaid parith (except as therein after 
mentioned); which ſum was agreed to be charged upon the lands 
therein mentioned, and reputed to be of the yearly value of 50; 
part of which ſaid ſum, namely, 8s. 3 J. was thereby agreed to be 


therein mentioned, called Pickworth Paſture, to the parſon 2 
vicar of Bajingthorpe, within which the ſame lay; and the [ai 
Henry Hall did thereby, for himſelf and his heirs, covenant in 
like manner to pay the yearly ſum of 44 /. 15s. 3d. in fatisfac 
tion of all tithes due from him or his tenants (except as thereil 
after mentioned); and which ſum of 44 J. 155. 3 d. was agreed 
to be charged upon the lands therein mentioned, and reputed 0 
the yearly value of 55 J. and it was further agreed, that Cbolug 
and Hall ſhould for ever thereafter enjoy ſuch part of the gleve 
lands belonging to the ſaid rectory, as ſhould happen bo be 4 
cloſed within any of the plots of ground then newly * 
within the ſaid lordſhip, and taken in by them reſpectively, W, 


oul 
13 


% 
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any claim to be thereto made by Ayſcough or his ſucceſſors, 


ont 8 
zücharged from the payment of all tithes whatſoever (excepting 


ind always reſerving to Ay/cough and his ſucceſſors, the benefit 


al marriages, chriſtenings, churchings, burials and Eaſter of- 
ferings, thereafter happening within the ſaid pariſh) ; and it was 
farther agreed, that Ayſcougb and his ſucceſſors, ſhould for ever 
hereafter be diſcharged of all conſtable lays, as well for the re- 
pair of highways as otherwiſe, and of all duties and payments as 
well to the church as poor, except ſuch poor as might thereafter 
{all upon the town by reafon of perſons inhabiting the parſonage 
houſe, or the cottage thereto belonging, which perſons were 
it all times thereafter to be relieved by Ayſcougb and his ſuc- 
ceſſors. That in purſuance of theſe articles, all the lands with- 
in the pariſh were incloſed and enjoyed according to the ar- 
ticles; and particularly, that the rectors of the pariſh had ever 
fince enjoyed the ſaid 113 acres, 1 rood and 36 perches, and that 
the ame were then enjoyed by the reſpondent Blair; that the 
ſums of money agreed to be paid by Choimley and Hall were re- 
ved, together with the rents of the ſaid 11 3 acres, 1 rood and 
b perches, by Ay/cough, and afterwards by John Adamſon his 
ſucceſſor in the reQory, in lieu of all their tithes and former 
debe lands till the year 1677 ; but that in that year, Adamſon de- 
lining to abide by the agreement, Cholmley, together with the 
nfant daughters and heirs of Hall, then deceaſed, exhibited 
heir bill in the Court of Chancery, againſt Thomas, the then 
ord Biſhop of Lincoln, and againſt the ſaid Fobn Adamſon, to 
ry the ſaid articles of agreement into execution, and to be 
huieted in the poſſeſſion of their lands, againſt the claims of Adam- 
„ otherwiſe than under the ſaid articles; and that Adamſon 
bis anſwer refuſed to perform the agreement, unleſs the plain- 
is in the ſuit would agree to what he had propoſed, and which 
e or their agents had promiſed ; vis. to add per annum to the 
. 34. that is to ſay, 7/7. 15. 10d. by Cholmley, and 
184. 2 4. by Hall, which if they conſented to, and would 
cure the ſame on all the lands within the rectory, he was will- 
bite ſame ſhould be confirmed by a decree : That the ſaid cauſe 
as heard upon the 2d of July 1677, when it was decreed that 
E articles ſhould ſtand ratified and confirmed, to be obſerved 
Fe by all the parties, plaintiffs and defendants, their 
a ueceſſors, executors, adminiſtrators and aſſigns; and it was 
eby decreed, according to the offer in the ſaid defendants an- 
| ſwer, 
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"0 be paid by Mr. Cholmley in lieu of tithes, the ſaid Mr, Choln. 
ley, his heirs and aſſigns, and his and their tenants, ſhould pay 


Was not a party to the ſuit in which the ſaid decree of 1677 vs 
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ſwer, that over and beſide the annual ſum by the articles agreed 


the additional annual ſum of 71. 1s. 10d. being in all 421. 167. 24 
and that the ſame ſhould be charged on all the lands of Me. 
Cholmley within the pariſh : And that the ſaid infant daughter 
and heirs of Mr. Hall, their heirs and aſſigns, and their tenant, 
ſhould pay in like manner the additional annual ſum of 81. 18s, 20 
being in all 53/7. 13s. 5d. and that the ſaid plaintiffs and the de. 
fendant Adamſon, their heirs, ſucceſſors and aſſigns, ſhould for ever 
thereafter hold and enjoy the ſeveral parcels of land allotted ty 
them by the ſaid articles, in lieu of their antient lands and glehe, 
againſt each other, and againſt all other perſons claiming under 
them; or under the ſaid Henry Hall deceaſed, according to the 
intent of the ſaid articles; and that the plaintiffs in the. ſuit, their 
heirs and aſſigns, paying the ſaid annual ſums of 42 J. 155. 24 
and 53 J. 13s. 5 d. ſhould ſtand diſcharged from the payment of 
all tithes, according to the ſaid articles. They admitted, that 
the annual payment of 96/. 8s. 3 d. was not an adequate com- 
penſation for the tithes in kind of the pariſh ; but inliſted 
that there were 29 acres, 1 rood and 36 perches of glebe d. 
lotted to the rector by the articles, in addition to the 84 acres df 
glebe before poſſeſſed by him; and that therefore, upon the 
whole, the annual value of the rectory was much increaſed by 
means of the articles and decree. They alſo admitted, that nei 
ther the patron or ordinary were parties to the agreement, and 
that his then Majeſty, or his Attorney General on his behalf 


pronounced; but inſiſted, that the ſaid articles and decree wel 
binding on the reſpondent Doctor Blair and his ſucceſſors; and 
that in Hilary Term, 3 James I. Thomas Bell, the then rect, 
having inſtituted a ſuit in the Spiritual Court againſt Jobn M., 
then a houieholder in the ſaid pariſh, for ſubtraction of tithes 
Nix applied to the Court of King's Bench, by way of probibi 
tion, to reſtrain Bell from proceeding in that ſuit ; and that b 
the record of the prohibition it appeared, that certain cuſtoma 
payments were due to Bell as rector, in lieu ot tithes in kind. 


The Biſhop of Lincoln by his anſwer ſaid, that he had s 
other concern in the matters in queſtion, then as Ordinary of ti 


dioceſe, and lubmitted whether the decree of 1677, Nas bo 
if 
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ing on his Majeſty, the patron of the rectory, as the then At- 
torney General was no party to the ſaid ſuit, and conſequently 
11d no opportunity of controverting the agreement in the ſaid 


decree mentioned. 


The anſwer of the appellants heing replied to, and the cauſe 
being at iſſue, divers witneſſes were examined as well on the 
dart of the appellants, as of the reſpondent Dr. Blair. The 
only matter upon which both the appellants and reſpondents en- 
tered into proof, was to aſcertain from old terriers and ſurveys, 
the quantity of the glebe to which the Rector was entitled be- 
fore the articles of agreement, and the quantity which he now 
enjoyed ; on the one hand, it was contended by the appellants, 
that the Rector was, before the time of entering into the agree- 


113 acres having been allotted to him by the articles, and of 
which the ſeveral Rectors had been ever ſince in the poſſeſſion, 
therefore the agreement was in that reſpe& very beneficial to the 
Rector, and conſequently to the Patron; and on the other hand, 
it was contended by Dr. Blair, and proved from four different 
terriers, that the quantity of glebe which the Rector enjoyed 
defore the time of entering into the agreement, was above 102 
«res, of which 84 acres, 3 roods and 13 perches were arable, 
nd 17 acres, 2 roods and 17 perches were ancient incloſure, and 
2 (mall part meadow, amounting in the whole to 102 acres, 
| reod and zo perches, as alſo a right of common of two cow- 
gites, and ten ſheep- gates, annexed to an ancient cottage belong- 


the 11 3 acres of the preſent glebe; and it appeared, that the 


ancient glebe land, as conſiſting only of 84 acres, upon which 
the appellants laid great ſtreſs, aroſe from the quantity of arable 
land only being 84. acres and upwards, over and above the 17 
res, 2 roods and 17 perches of ancient incloſure; for the fact 
ſeemed to ſtand thus, that between the year 1649 and 1662, the 
dates of two terriers, both being prior to the agreement of 1664, 


de $4 acres of arable land, which lay diſperied at that time in 
Our fields, for the ſame quantity of land in two fields, eighty 
df which in one field lay contiguous to the parſonage houſe, and 

To. IL. 4R four 


ment, entitled only to 84. acres of glebe, and that upwards of 


ng to the rectory, which with the right of common belong- . 
ing to the original glebe lands of 102 acres, were fully equal to 


miſtake in the agreement of mentioning the whole quantity of 


he then incumbent Mr. Ayſceough made a private exchange of 
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3 four in another at ſome diſtance. He alſo made another ez. 


change of an old cloſe of eleven acres called Acorn Croft, bein 


been only an addition made to the glebe, of about ten or ele 


2 

TEE the Rector of Burten Coggles, for an account and payment of tithes in kind, 
« defence ſet up againft the claim, is firſt, an agreement entered into in the . 
« 1664, between the then Rector, and the owners of the lands in the pariſh, 
„accepting a yearly ſum of 807. in lieu of tithes; and 1 am of opinion © 
* the agreement, upon the face of it, is unequal, as to the conſideration del 
agreed to be paid to the Rector ; for it appears, that the agreement 7 

1 „ | 


within the pariſh, for a cloſe called P:c&worth Poſture, — 


taining the ſame quantity of land, but adjoining to the other 
eighty acres, and ly ing in the pariſh of Baſingthorpe ; and as thi 
cloſe was chargeable with tithes to the Vicar of that pariſh, 
they agreed to pay the Rector of Burton Coggles, a ſum of 8; 
3 d. annually, as an equivalent for diſcharging the tithe due tg 
the Vicar of Baſingtborpe; ſo that at the time of the incloſyr 
and agreement in January, 1664, there clearly appeared to hüte 


acres, as a compenſation for the right of common, belonging v 
the ſaid glebe and cottage; and it likewiſe appeared, that the pre- 
ſent glebe was exactly the ſame as that deſcribed in the two [if 
terriers prior to the agreement, with the addition only of eleven 
acres for the ſaid rights of common. 

The cauſe was heard before the Lord Chancellor Northingtn, 
on the 15th of May 1765, and on the 17th of June following, 
his Lordſhip pronounced judgment thereon, and was pleaſed to 
order and decree, that the information ſhould ſtand diſmiſſed 
as againſt the reſpondent the Biſhop of Lincoln; and referred i 
to the Maſter to take an account of the value of the tithes which 
had accrued, ariſen and renewed upon the ſeveral eſtates in the 
poſſeſſion of the appellants, from the time of filing the infor- 
mation ; and it was ordered, that what ſhould be coming on tie 
balance of the faid accounts, ſhould be paid by the appellants to 
the reſpondent Dr. Blair; and as between the reſpondent Ur 
Blair and the appellants, his Lordſhip did not give any coſts K 
that time, but reſerved the conſideration of ſubſequent ccli 
till after the Maſter ſhould have made his report “. 
| From 


— 


* The following is the ſubſtance of Lord Northington's argument on the bear] 
of this cauſe : N 


« This is an information brought by the Attorney General, at the relation 


5 el 
tele 
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From this decree the preſent appeal was brought, and on be- « 1768. 


lf of the appellants, it was argued, that by the common PT” ee 

ihe Parſon, Patron and Ordinary might alienate the poſſeſſions of W. de Grey. 

de church; and though the ſtatute 13th Eliæ. to prevent the r 
| im- 


* 


0 


« tered into, in order to effectuate an incloſure of the open fields in the pariſh, 
ind no conſideration is given as tothe future improvement of the lands by ſuch 
'ncloſure, of which the occupiers would reap the benefit. But I am clear, that 
een if the agreement was equal, it would not bind the ſucceſſor in the rectory, 
but would be void as againſt him. The next defence ſet up againſt the plain- 
ifs claim, is the decree in 1677, which appears to be made in a cauſe inſti- 
tuted by conſent, between the ſame perſons as were parties to the agreement 
in 1664. For as to the Biſhop of the dioceſe being a party, I conſider him ſet 
up 25 a man of ſtraw, merely for form; and it is material to obſerve, that the 
rarties themſelves did nat conſider the agreement which had been executed, 
s binding upon the Rector; for they conſidered the annuity of 804. as not being 
an adequate conſideration for the Rector's having given up his tithe in kind, 
and therefore entered into a new agreement, for allowing him an addition there- 
to of 16/. 18s. 3d. and on being allowed that addition, the Rector by his an- 
lwer conſents to have the agreement eſtabliſhed. It is true, that the decree 
founded on this agreement, does in verbis bind the ſucceſſor in the rec- 
tory; but this was a decree founded on an agreement which the Court never 
enters into the propriety of, when a bill is brought by conſent of parties; 
and all ſuch decrees are drawn up by the regiſter of the Court, in the words 
af the agreement as a matter of courſe. ' But Jam of opinion, that ſuch de- 
cee cannot bind the ſucceſſor. The defendants counſel have indeed cited caſes 
ab a ſimilar nature, and urged the caſe, of Egerly v. Price, reported in Finch's 
reports, p. 18. which I have looked into, and think it a very extraordinary 
vac, tor the Judge to ſend for parties to attend him. I can pay no credit to 


that caſe, nor do 1 look upon it as any authority, but only the dium of ſome 
Note-taker,” | 


* 


* The decree and the agreement being laid out of the caſe, the next conſidera- 
ton is, whether a court. of equity can relieve in the preſent caſe? And I am of 
opinion, there is not a better rule, than eguitas ſequitur legem. It is a fixed rule, 
tat the crown and church cannot be preſcribed againſt ; the firſt on account of 
ts gh rank and dignity, the other on account of its imbecility ; quia fungitur 
_% noris, conditionem ſuam meliarare poteſt, deteriorare neguit. At common law, 
athough the church could alienate with conſent of Parſon, Patron and Ordinary, 
ler it vas under various reſtrictions ; the Patron muſt be abſolutely ſeiſed in feo 
mple, for if he was ſeiſed only of a fee ſimple conditional, or baſe fee, the 
bienation was void. In the preſent cafe, the bar ſet up by the defendant's coun- 
"> Mounts to a mode of alienation ; and if the decree is void, as I am of 
k "Wn it is, what then is there to ſend to law, when the point is about 
* Extent of a decree of this Court? And if it was ſent thither, it muſt. come 
A to de ultimately determined here. It has alſo been objected, that the 
way of time ought in this caſe to bar the plaintiff; but I think the legal rule, 
ng Preſcription can run againſt either the King or the church, muſt be ad- 

þ | | 06 hered ; 
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impoveriſhment of ſucceeding incumbents, has reſtrained this 
power, yet both the Court of Chancery and the Exchequety him 
expounded that act by a maxim of the common law, that eccloſ 
meliorari non deteriorart poteſt; and have been of opinion,” thi 
the Legiſlature did not intend to prevent exchanges or barpaing 
by which ſucceeding incumbents might be benefited ; for there 
are ſtill remaining upon the records of both courts, many in 
ſtances, both before and after the decree 1n_queſtion, of de 
eſtabliſhing the like agreements between the lay parties, * 
heirs, executors and adminiſtrators, and againſt the incumbent 
and their ſucceſſors; none of which, before the preſent, 
ever impeached by a ſubſequent decree of a court of equity 
and this practice continued, until, by the frequency of parli 
ments, it became more Convenient to have ſuch agreement 
eſtabliſhed by the Legiſlature. This practice cannot be 
counted for, unleſs the great perſons who ſat in both c 
had upon the conſtruction of the act of parliament been of off 
nion, that it was not contrary to law to eſtabliſh ſuch an” api 


* 


„ hered to; and indeed the length of time in which this agreement was acquick 
under, is not fo great as at firſt ſight it appears to be: For Mr. Adamſon wad 
Rector in 1677, and a party to the decree, and had a right to eſtabliſh the aj 
ment during his life, did not die till the year 1718. The agreement, . 
„contained in the ſame deed, yet is diſtinct; one part allotting lands in It 
the ancient glebe, the other providing an annual ſtipend in lieu of tithes.” 
1 
It has been further obje ted by the defendant's counſel, that the plinif] 
* prays to fet afide the agreement, fo far only as relates to the compolition Wi 
« of tithes; but ſubmits that the lands allotted in lieu of ancient glehe, maj 
< tinue in the eſtate they now are in; which the defendants inſiſt the plaintilfs 
not do, but that the agreement muſt be confirmed or reſcinded in tas; and 
* the Rector muit give up the lands allotted to him under the agreement l 
they contend, are larger in quantity than the ancient glebe, and hieß addin 
« quantity was 2 further conſideration to the Rector, on the exchange, But 
< be making wild work; and the propoſition was adopted by the defendants co 
« at the bar, in reſentment and deſpair. I am clear, that the lands allottes 
Rector were only in lieu of the ancient glebe, and that the differences 
the different quality of the land. The Rector having conſented to the | 
« the ſame was for the general benefit of the pariſh; and ſuch inclolures woul 
e continually increafing in value, while the compoſition given to the Rector i 
* of tithe, would be gradually diminiſhing in value. "Fhe compoſition here, 
<« reſpected the value of the pait tithes, without any regard to the fufuſt inche 
value of tithes; which is allowed for in every private bill for an inclob® 
„in the preſent caſe, the parties had made an allowance for the future an 
« yalue of the tithes, I ſhould not have been inclined to relieve z but left 889 
< tor to his legal remedy. I ſhall therefore decree,” Qc. wt ſupra. 3 


TH 


Ld 


te church; and to give the ſtatute at this time a different ex- 

tion, would not only contradict the opinions and acts of the 
ſudges of both Courts, but would in this caſe diſturb an un- 
nterrupted quiet enjoyment of lands and tithes for a century 
ud upwards, and might have the like effect upon other parts of 
he kingdom. That the agreement in queſtion was beneficial to 
the church, could not be doubted, when the incumbent and 
the Biſhop both ſubſcribed to the propriety of it in their anſwers, 
wd the reſpondents had not now made any proof that it was 


atherwiſc. 


"But however the queſtion might be conſidered at law, yet in 
guity no agreement ought to be reſcinded, without reſtoring the 
parties to their former condition; and it ought to be reſcinded in 
the whole, or not at all. By this decree the agreement was re- 
inded in part, to the prejudice of the appellant, Mr. Cholmley, 
the amount of 29 acres of land; for though the decree com- 
led the appellants to account for their tithes in kind, it left 
te reſpondent Blair the benefit of the ſtatute of limitations, to 
ed him in the poſſeſſion of 29 acres more than his ancient 
Ilede amounted to, He that would have the aſſiſtance of a 
of equity, muſt do equity; and therefore Dr. Blair 
Akt not to have a decree for tithes in kind, but upon the terms 
his yielding up poſſeſſion of the ſurplus glebe lands. That 
daccount was decreed of the tithes in ſpecie, notwithſtanding 
erecord in the King's Bench was an evidence of ſome weight, 


* of 1677, was according to the cuſtoms ſtated in that re- 
cd; and therefore if the record was not to be taken as deciſive 
wok of the cuſtoms, yet it was a forcible ground for directing 
enquiry touching thoſe cuſtoms ; for if it was barely proba- 
Ethat all tithes were not payable in kind, it was unjuſt to de- 
e it abſolutely without enquiry. That the decree in this 
Ile was directly oppoſite to an inrolled decree of the ſame 
ur, inſiſted on by the appellants; and which inrolled decree 
binding and concluſive upon the perſons named in it, un- 
Rrerled by a ſuperior judicature; and the reſpondent Dr. 


tr deing a ſucceſſor in the retory, was named in that decree 
*Perion bound by it. | | 


Vor. VI. 4 8 ; | | On 
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ent, upon pregnant proof made that it was for the benefit of 


lt the ancient mode of tithing in the pariſh, before the de- 
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tions as to the annual ſums to be paid by each of the eſtates 


eſſentially prejudiced. But this eſſential defect was great y i 


ſtrength to this illegal tranſaction, as it was particularly pronid 
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On the part of the reſpondents it was contended, that i. 
agreement of 1604, which was the original foundation of * 
appellants claim of exemption from the payment of tithe 
in kind, was confeſſedly entered into between the then owner 
of lands within the pariſh, and the then Rector only; and ther: 
fore it could not bind any future incumbent of the rey, 
neither the Patron nor Ordinary were parties to it. That tj 
agreement, upon the face of it, appeared to be founded either 
fraud, miſtake, or colluſion ; for it recited, that the glebe j, 
longing to the rectory did not exceed 84 acres, though by th 
reſpondents evidence it appeared, that the glebe did then conf 
of above 102 acres, beſides a very extenſive and valuable rig 
of common. The ſuppoſed allotment therefore of 113 reg 
was ſcarcely an equal exchange for the glebe and right of con 
mon enjoyed by the Rector before the agreement; and as tot 
agreement itſelf, it was void as againſt the reſpondents, eiths 
from the nature of it, as not being entered into by the prope 
and neceſſary parties; or ſuppoling it to be in that reſpect efec 
tual, it muſt neceffarily fail as not being a fair and bona þ 
agreement, the compenſation made by it to the Rector in lieu 
his glebe and rectorial rights, not being juſt or adequate. Th 
the decree in 1677, confirming the agreement, with the var 


lieu of the tithes, met with the ſame forcible objection in 
ſpe& to the want of proper parties to the ſuit in which it 
made; it being provided by the common law, that no rights 
the church ſhould at any time be alienated, without the conſe 
of all the parties, who could be in any ſort intereſted in then 
viz. the Parſon, Patron and Ordinary. In this caſe, the r 
torial rights were all alienated and given up, and the Pa 
whoſe particular right in reſpect to the value of the rectory 
materially affected by it, was no party either to the agreement! 
the firſt inſtance, or to the decree by which the appellants cal 
tend, that the agreement was confirmed, and his rights w 


creaſed in the preſent caſe, conſidering the Patron is the Kin 
whoſe rights can never be legally taken away by colluſion; “ 
to this it might be added, that even a decree could give 


againſt by the 43d Eliz. c. 9. , 8. where it is declared, 5 


„all judgments hereafter to be had for the intent, to ban 
EY | | 1 
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« enjoy any leaſe contrary to the ſaid ſtatute, or any of them, 
« hall be deemed void in ſuch fort as bonds and covenants are 
« appointed to be void, which are made for that purpoſe.” For 


by the 14 Eliz. c. 11. all bonds, contracts, p:omiſes and co- 


« yenants are declared to be of the ſame nature to all intents 
« nd purpoſes as leaſes, many evil diſpoſed perſons having (as 
«it is there recited) defrauded the true meaning of the ſtatute 
« of the 13 Eliz. c. 20. by aſſerting, that bonds and covenants 
« were not in law taken to be leaſes.” | 


It 1 however objected by the appellant, that Dr. Blair 
eupht not to have been permitted to ſet up this demand, after 


an acquieſcence by the Crown as patron, and by the ſeveral Rec- 


tors who had held the rectory ever ſince making the agreement 
ind decree ; and particularly after an acquieſcence by Dr. Blair 
himſelf, from the end of the year 1756, when he was preſented 
to the rectory, to the beginning of the year 1762, when the 


information was filed. Acquieſcence cannot be urged as an ob- 


jetion to the Crown; and therefore, as the right of the Crown 
in quality of patron of this rectory, would be materially prejudiced 
if the decree of 1677 was to be conſidered as a bar to Dr. Blair's 
claim of tithes in kind, it might perhaps be unneceſſary to give 
any anſwer as to the acquieſcence imputed to him and his ſeveral 
predeceſſors. But this objeRion, if admitted in its full force, 
would have but little weight, when it was underſtood, that Mr. 
Adamſon, the Rector who was party to the decree of 1677, 
ad conſequently bound by it, lived in the enjoyment of the 
rectory till the year 1718; Mr. Dongworth, who ſucceeded him, 
beld it four years only, to 17223 and Mr. Nicholſon the next 
licceeding Rector, enjoyed it from 1722 to 1728, only A ſpace 
it fix years; Dr. White Kennett held it from 1728 to 1740; 
nd Dr. Salter from 1740 to 1756: So that Dr. Blair, who could 
ot be conſidered as claiming under any of the former Rectors, 
Ns anſwerable only for his own acquieſcence, which was for 
very ſhort time; conſidering the difficulties he had to encoun- 
et, in obtaining a thorough knowledge of the ground of the ap- 
Ellants claim of exemption, againſt the united efforts of the 


"ole pariſh, whoſe intereſt it was to prevent him from acquir- 
s that knowledge. | 


Another 


| 
[ 
| 
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Ap ju pop, that the ſame ſhould be diſmiſſed ; and the deen 
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Another objection was, that the agreement could not be te- 
ſcinded in part if not in toto. It was indeed impoſſible to regy,, 


Dr. Blair to the poſſeſſion of all thoſe rights which were enjoy. 


ed by the Rector before the agreement was entered into, and there. 
fore it was, that the reſpondents by their information Itſelf 
waived any relief in reſpect of the glebe; but the impoſſibility 
of doing the reſpondents compleat juſtice, could never he Urged 
as a reaſon, why as much juſtice ſhould not be done to them, 


as the preſent ſtate of things would admit: And as that part of 


the agreement reſpecting the tithes, was a totally diſtin& matte 
from what related to the glebe, the reſpondents might have the 
relief given them by the decree now appealed from, withoy 
diſturbing, or in the leaſt interfering with that part of the apree. 
ment reſpecting the glebe. 


The laſt head of objection, was the prohibition iſſued fron 


the Court of King's Bench, 3 James I. by which it was (iid 


to appear, that the Rector was not entitled to all manner of tithe 
in kind, but only to ſuch titheable matters as are therein mei 
tioned. But this objection would receive a full anſwer, when 
it was conſidered, that no final judgment was ever pronounce 
in the ſuit in which the prohibition iſſued, and conſequently the 
writ of prohibition itſelf could never be ſet up as a bar u 
the Rector's claim of what was due by common right: Beſide, 
the defence ariſing under the prohibition was inconſiſtent with the 
recitals in the agreement, upon which the appellants relicd u 
the foundation of their claims of exemption. 5 


After hearing counſel on this appeal, it was ORDERED an 


therein complained of, affirmed. NE 


SS , 
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Tub IV ilkes, Eſq; : - r 


in Error. 
Our Sovereign Lord the King, Defendant 


16th January, 1769. 


N Michaelmas term 1763, Sir Fletcher Norton, Knt. his Ma- 4 Burr. 2527. 


| jeſty's then Solicitor General (the office of Attorney Gene- 
. being vacant) filed an information ex icio, in the Court 
of King's Bench, againſt the plaintiff in error, ſtating, that be- 
fore the printing and publiſhing the ſeditious and ſcandalous 
libel therein after mentioned, to wit, on the 19th day of April, in 
the third year of his preſent Majeſty's reign, his Majeſty did 
make and deliver a moſt gracious ſpeech from his throne, to 
the purport and effect therein ſet forth, and that the ſaid Jobn 
Vilkes moſt audaciouſly, wickedly, and ſeditiouſly deviſing and 
ntending to vilify and traduce his Majeſty, and his government 


nd to repreſent and cauſe it to be believed amongſt his Ma- 
jelty's ſubjects, that his ſaid moſt gracious ſpeech contained fal- 
ities and groſs impoſition upon the public; and that his Ma- 
elty had ſuffered the honour of his Crown to be ſunk, debaſed 
and proſtituted, and had given his name as a ſanction to the moſt 
odious meaſures of government; and alſo moſt wickedly, unlaw- 
ully and ſeditiouſly deviſing, intending and endeavouring as far 
6 in him the ſaid John Wilkes lay, to excite diſobedience and 
inſurrections amongſt the ſubjects of this realm, and to violate 
ind diſturb the public tranquility, good order and peace of this 
ungdom ; after the making and delivery of the aforeſaid ſpeech 
that is to lay) on the ad day of Auguſt, in the ſaid third year of 
be reign of our ſaid Lord the King, unlawfully, wickedly, ſe- 


liſhed, a certain malignant, ſeditious and ſcandalous book 
id libel, intitled, © The North Briton,” in one part whereof 
tled No 4 5. Saturday April 23d, 1763, were then and there 
tained (amongſt other things) divers malicious, ſeditious and 
ndalous matters, to the effect in the information ſet forth. 


ete was another count in the information to the ſame effeg. 
Vor. VI. 1 To 


this realm, to impeach and diſparage his veracity and honour, 


itiouſly and maliciouſly publiſhed, and cauſed to be printed and 
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To this information Mr. Wilkes pleaded, Not guilty ; and Sir 


Fletcher 'Norton, then being his Majeſty's Attorney General, 
ed iſſue in that character for his Majeſty. 


z Join. 


In the Sittings after Hilary term, 1764, the cauſe was tried 
by a ſpecial jury of the county of Middleſex, when Mr. Wilks 
after a full and fair trial, was convicted of the offences charge 
in the information. | 


But he having. ane himſelf into parts beyond the ſexs, 
proceedings to outlawry were had againſt him upon this col. 
viction, and on the 1ſt of November, 1764, he was outlawed, 
but in Eaſter term 1768, he was apprehended by the ſheriff a 
Middleſex, by virtue of a writ of Capias utlagatum, and being 
brought into the Court of King's Bench, was committed to te 
cuſtody of the Marſhal of that Court. 


In the ſame term, Mr. Fes obtained a writ of error upon 
the outlawry, and having aſſigned errors thereon, the ſan: 
were argued in that and the following term, when the Court 
King's Bench were pleaſed to reverſe the outlawry, for a defel 
of form in the return of the ſheriff to the writ of exigent. 


Mr. Wilfes's counſel having ſurmiſed to the Court ſome mat 
ters, which, if available, ought to have been moved in arreſt 
Judgment, and for a new trial, the Court relaxed their gener 
rule, requiring ſuch applications to be made within the firſt fo 
days of the term immediately following the conviction; and i 
dulged Mr. Wilkes with leave to move now, as well in arreſt 
judgment as for a new trial. 


Accordingly, the ground of the motion in arreſt of judgmen 
was to the information having been exhibited by the Solici 
General; and it was argued by the counſel for Mr. Wilkes, tl 
the Solicitor General was not the proper officer, nor had a 
authority to exhibit an information; and if he was veſted wi 
ſuch authority, it could only be temporary, during the yacand 
of the office of Attorney General, and it did not appear h 
proceedings, that the office of Attorney General was 
time vacant, 
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The application for a new trial, was founded upon an objection 
om order made by the Lord Chief Juſtice of the Court of King's 
och, for amending the information after iſſue had been joined, 
nd the record of the iſſue made up. But the Court unanimouſly 
.ver-ruled both the objections, and took time to conſider of the 
vagment upon the conviction, till the 17th of June 1768; when 
l. Wilkes being brought into Court to receive judgment, was 
-ntenced to pay a fine of 500/7. and to be impriſoned ten kalendar 
nonths in the cuſtody of the Marſhal, 


There was another information againſt Mr, Y/:/tes for publiſh- 
ng an obſcene and impious libel entitled? An Eſſay on Wo- 
«man,” which was filed in the ſame manner, and tried at the 
ame time with the other; and upon this latter information he was 
eutenced to pay another fine of 500. and to be impriſoned for 
welve kalendar months, to be computed from the determination 
of the firſt impriſonment. 


To reverſe theſe judgments, Mr. Wilkes brought two ſeveral 
its of error in parliament, and aſſigned the following mat- 
ters for error : I. That it did-not appear that Sir Fletcher Norton, 
by whom the informations were exhibited, had any lawful power, 
rrrant or authority to exhibit them; and therefore the judg- 
ent was not ſufficient in law to convict Mr. Whkes, and to 
round the aforeſaid ſentences againſt him. II. That Mr. Wilkes 
is ſentenced to be impriſoned for twelve months, to commence 
t future time; whereas ſuch impriſonment ought to have 


ot at any future time. III. That there was a variance between 
be record and the original information, conſiſting in altering 
e word purport to that of tenor. 


gets Solicitor General, ex officio, when by virtue of ſuch 
de he had no general authority ſo to do; nor did it ap- 
a that he had any ſpecial authority. Much doubt was for- 
erly entertained, by thoſe who were moſt eminently diſtin- 
ted for their knowledge of the criminal laws of this coun- 
V whether any criminal informations were lawful. The con- 
— of Magna Charta, cap. 29. ſome ancient ſtatutes and 
08 of the law, declare and agree, that no man can be charged 
but 


ommenced at and from the time of giving the judgment, and 


And in ſupport of theſe errors it was argued, that the infor- 
ions were exhibited and filed by Sir Fletcher Norton, as his 


J. Glynn. 


T. Daven- 
port. 
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General only. And Serjeant Hawkns in his pleas of the Crown, 
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but by mdi#ment or preſentment. In the caſe of the K; 


Birchett and others, 5 Mod. 463. and there called Fain fi 
Sir Francis Winnington averred, that Lord Chief Juſtice Hal i 
had often ſaid, ** that if ever informations came in diſpute, the ar 
could not ſtand, but muſt neceſſarily fall to the ground.“ It i 

admitted however, that the Court of King's Bench in that c 
held, that informations lay at common law. The queſtion thee. 
fore in the preſent caſe was, who are the officers known to the 
law, and deſcribed in the law books, as the perſons with whon 
only this right of . exhibiting informations ex officio, reſts? | 
may be clearly collected, from the authority of the Legiſlature 
and the law books, that theſe officers were only the King's 4. 
torney General, and the King's Coroner, to which latter is always 
added in ſuch caſes, the title of Attorney alſo. No a of par- 
liament, no law book mentions any other officer as having thi 
power in any caſe, or under any circumſtances. From the King 
Coroner this power was taken away, by the ſtatute of 4th and ;th 
of William and Mary, cap. 18. and was then left in the Attorney 


vol.II.p.268. obſerving upon that ſtatute's taking away this power 
from the King's Coroner and Attorney only, ſays, © from whence 
it follows, that informations exhibited by the Attorney Gene- 
ral, remain as they were at common law.” Such information 
can only be exhibited in the Court of King's Bench, of which 
Court the King's Attorney General, and the King's Coroner and 
Attorney, commonly called the Mafter of the Crown Ofice, i 
officers upon record, and have their known ſeats and places then 
as ſuch. Sir Bartholomew Shower in his reports, p. 114- in ti 
above caſe in 5 Mod; argues and obſerves, upon the fiatutt 
31 Eliz. cap. 5. and its proviſo in ect. 3. providing, that th 
att ſhall not extend to any ſuch OFFICERS OF RECORD 47 baut 
in reſpect of their offices, theretofore lawfully uſed to exhibit mſi 
mations, that it is the judgment of parliament that there vet 
* officers to exhibit them, and thoſe that are meant, mult 
e the Attorney and his deputy the Coroner, for I know of nt 
other.“ It may be thought that Sir Bartholomew Shower | 
inaccurate in calling the Coroner deputy to the Attorney, becis 
the Coroner has a ſuperior ſeat in the Court of King's Bench! 
the Attorney ; but he muſt be underſtood to ſpeak of the © 
roner, as deputy only in this inftance, he not having 7 
power with the Attorney over the information when exhibit 
2 


* 
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fut the Coroner cannot put a ſtop to it, even though he ſhould 
wwe the King's warrant under his ſign manual for the purpoſe ; 
nd yet the Attorney General can, by virtue of his office, ſtop it 
at once by a noli proſequi, which appears by the caſe of the King 
« Benſon, 1 Vent. 33. Sir Bartholomew Shower ſays, further, 
120. That in caſe of malicious proſecution, no action lies 
« zgzinſt the Attorney or Coroner, any more than againſt a 
« orand juror or proſecutor ; becauſe they are upon their oaths, 
«and ſo the Attorney and Coroner are here as officers upon re- 
„cord. And p. 122. he ſays, the way of appriſing the 
Court is, by edit curiæ hic intelligi et informari, before any 
« proceſs, which is done by a ſworn officer, filed of record.“ 
fit be contended, that during the vacancy of the vffice of At- 
orney General, his authority, in this reſpect, devolves upon 
he Solicitor General; it is anſwered, that no law book, or 
judicial determination, warrant that argument. It is admitted, 
hat there are ſome modern inſtances in the Rolls of the Crown 
ice, of informations filed by the Solicitor General, ex icio, 
ime of which deſcribe the vacancy of the office of Attorney 
eneral, as if that was the circumſtance from which the Solici- 


over: But as the others are filent about ſuch vacancy, they 
nuſt prove a general authority, or nothing ; becaule, if a ſpecial 
uthority is to give the title, it muſt by the rules of law, be ſet 


e judgment upon the record. There does not however, appear 
be one inſtance of a litigation, or judicial opinion, con- 
erning ſuch informations filed by the Solicitor General. In 


cncral became the proſecutor, before the judgments were given ; 


ut no ſubſequent adoption by the Attorney General of theſe 


tions were bad when filed, no ſubſequent act whatever could 
ke them good. Wherefore, as the Legiſlature have not ſub- 
ted, or meant to ſubſtitute the Solicitor General, or any 
her perſon or perſons, in the room of the Coroner, from 
hom they took this power, or in the place of the Attor- 


8 power of the King to ſupply that vacancy at any moment 
pleaſed: As the Legiſlature has left the Attorney General the 


hh + | 4 U mations 


or General derived his authority, and raiſed himſelf to this 


oth in the record; for nothing out of the record, can warrant 


e preſent caſe it appeared from the records, that the Attorney 


legitimate offspring, could ſanctify their birth: If the infor- 


General, during the vacancy of that office, it being always 


v . 4 OY . . . . . 
„mon officer in law, authorized to exhibit criminal infor- 
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not know on what ground he claimed or exerciſed the power: 


be found erroneous, it was not eaſy to ſay upon this record, wit 
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mations ex officio: As the Solicitor General is no ſworn officer 
of the Court of King's Bench, either filed of record, or other. 
wiſe: As all the law books are conſiſtently filent, about any 
power lodged with him for that purpoſe : As this power has of 
late time only been uſurped by the Solicitor General in ſome 
modern inſtances, and thoſe too varying in their form, as if he dd 


And as he appeared to have no warrant or authority to ad in 
this inſtance, as attorney for the Crown; it was ſubmitted by 
the plaintiff in error, that the informations in queſtion were 
filed without any lawful authority, and for that reaſon were fun- 
damentally bad and void, ſo as not to warrant any judgments 
upon them againſt him. 


As to the ſecond error, it was ſaid that all judgments in las, 
as they affect either the property or the perſons againſt whon 
they are given, ought to contain in them the cleareſt and met 
preciſe certainty, and to take immediate effect; bat more eſpe- 
cially, ſuch judgments as lay a reſtraint upon the liberty of the 
perſons of his Majeſty's ſubjects. But the preſent judgment wa 
deficient in both theſe points. For, 1ſt, it did not take imme 
diate effect, but was to commence in future; vix. after the d: 
termination of another impriſonment, inflicted upon the plaintiff 
in error by another judgment, given upon a different recor 
and totally unconnected with this. And, 2dly, it did not con 
tain any preciſe certainty, it being uncertain when the firlt in 
priſonment would determine, upon the determination of whic 
alone, the impriſonment under this judgment was to commen 
If the judgment ſentencing him to the firſt impriſonment, ſhoul 


ther all the firſt impriſonment, previous to the reverſal of ti 
judgment, was to be held for nothing ; and the twelve months d. 
computed from the time of the reverſal only, or from the col 
mencement of the firſt impriſonment, all of which would | 
unlawful. Who was to be the judge of this? Was it to be l 
to the diſcretion of the Marſhal, how to ſettle the compuration! 
was the priſoner. to go through another expenſive litigation 0 
Court of King's Bench, by way of petition or motion, to be 
charged? If judgments could lawfully commence in fotos 
they might as well commence at a long, as at a ſhort date, 
would in that caſe be the inſtrument of great oppreſſion; = 
2 | 
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the immediate 1 pen of preſent and certain puniſhments, but 
by holding ſuſpended terrors over the heads of thoſe who were 


the objects of them. 


And as to the third error, the plaintiff having obtained writs 
of certiorari to bring in the original informations, and thoſe 
writs having been returned ; it was admitted, that the records 
and the original informations were conſiſtent, and that there was 
10 variance between them; and that therefore, the plaintiff was 
concluded from making any objection, with reſpect to the pro- 
pricty of the amendments which had been made. 


In anſwer to theſe ſeveral heads of error, and the reaſoning in 
ſupport of them, it was ſaid, I. That an information for an of- 
fence, is a ſurmiſe, or ſuggeſtion upon record, on behalf of the 
King, to a Court of Criminal Juriſdiction, and is, to all intents 
ind purpoſes, the ſuit of the King; and that it would be diffi- 
cult to aſſign a reaſon, why his Majeſty ſhould not have equal 
liberty with the ſubje&, of commencing and proſecuting his ſuits, 
by thoſe perſons whom he thinks fit to confide in and employ. 
That the Attorney and Solicitor. General are inveſted, by their 
offices, with general authority to commence and proſecute the 
ſuits of the Crown: It is true, the Attorney General, as the ſu- 
perior officer, has the direction and controul of his Majeſty's 
vroſecutions, in which the Solicitor General ſeldom interferes ; 
but it is equally true, that during the vacancy of the office of 
Attorney General, all the ſuits of the Crown, both criminal and 


tor General. That at the time when theſe informations were 
vled againſt Mr. Wilkes, the office of Attorney General was va- 
cant, and conſequently the Solicitor General was the proper of- 
licer to exhibit them. But it is ſaid, that the fact of the vacancy 
ought to appear upon the record: The only pretence for ſuch 
n averment, is to inform the Court of the vacancy, as an induce- 
Ment to receive the information from the Solicitor General ; but 
there is no neceſſity for that intelligence. The Attorney General 
„ im truth, an officer of and has a place in the Court of King's 
Bench, and the Court will take notice of the vacancy of the of- 
ee; and there are multitudes of inſtances of ſuits commenced 
nd proſecuted by the Solicitor General on behalf of the Crown, 
uthout any averment, or notice taken of the vacancy of the of- 

| | tice 


vil, are commenced, proſecuted and carried on by the Solici- 


W. de Grey. 
E. Thurlow. 
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abſurd to have made the impriſonment to commence immediate) 
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mation being filed by the Solicitor General, furniſhed any red 
ground of objection to the proſecution, yet it was conceived, that 
the plaintiff in error was now precluded from availing himſelf c 
it; it could at moſt amount only to an irregularity, and there. 
medy muſt have been by application to the Court, to have the in. 
formation taken off the file, or the proceedings ſtayed, It could 
never be a cauſe of demurrer, or of arreſt of judgment, or: 
ground of error; and Mr. Wilkes having pleaded to the offence, 
had waived any advantage of that irregularity, Beſides, the $. 
licitor General having, during the ſuit, been appointed Attorney 
General, adopted the information, joined iſſue with the plain. 
tiff in error, and proſecuted the ſuit to a conviction, 


II. With regard to the error aſſigned in the judgment, thy 
the impriſonment was to commence at a future day, it was ap 
prehended that the judgment was given in that manner with th 
ſtricteſt propriety. The Court meant that Mr. Wilkes ſhoull 
undergo twelve months impriſonment for this offence, whic 
could not be inflicted in any other manner. It would have bee 


Mr. Wilkes being already under another ſentence of imprilon 
ment for ten months; and, in that caſe, would in effect ha 
only ſuffered an impriſonment of two months, when the Cour 
on account of the enormity of the offence, intended he ſhoul 
be impriſoned twelve months; and as that ſpace of time was to! 
the meaſure of his impriſonment for this offence, it could nc 
effectually have been inflicted in any other manner, unleſs th 
Court had ſentenced him to be impriſoned twenty two month 
to commence immediately; and then there would have remain 
ed twelve months after the end of the ten months impriſonme! 
which he had before been ſentenced to. But that might be 
tended with hardſhip and injuſtice to Mr. Wilkes, by being in 
priſoned a longer time than the Court meant, for the preſent 
fence ; for if by the grace of the Crown, or by any means, u 
ten months impriſonment ſhould be pardoned, avoided, or {io 
tened, Mr. Wilkes under a ſentence of twenty two months l 
pri ſonment, would be confined from the moment the former 
priſonment ſhould expire, until the end of the twenty ® 
months; which would exceed twelve months impriſon® 


when the Court intended to inflict an impriſonment of tue 
, mond 


Caſes in Parliament, 


months only. Under the circumſtances of this caſe, there was 
do incongruity in the impriſonment commencing at a future 
ime; and if there was any novelty in it, it was to be attributed 
o the accumulated guilt of its object. 


III. The third and laſt error aſſigned, was upon a ſuppoſed 
nriance between the record and the original information; but the 
ac did not warrant that objection. And it was conceived, that 
this ſuppoſed error was ſo aſſigned, for the purpoſe only of intro- 
ducing into the cauſe, a matter which Mr. Willes had thought 
proper frequently to alledge, as a ſubject of grievance and com- 
pint, For though there was not the leaſt colour for the com- 
olzint, yet as the manner in which it had been urged, ſeemed to 
touch upon the honour of the Crown in the adminiſtration of 
juſtice, and highly to concern the credit and dignity of his 
Mzjeſty's Court of King's Bench, it was greatly to be lamented, 
that it could not be brought judicially before the Houle on this 
eccaſion : The real truth of the caſe being no more than this, 
that by the order of the Attorney General, a ſummons was di- 
tted to be applied for, after iſſue joined and before the trial, 
rom one of the judges of the Court, in the uſual courſe of buſi- 
jeſs; and a ſummons was accordingly applied for and obtained 
rom the Right Honourable Lord Mansfield, for an attendance 
o ſhew cauſe why the information ſhould not be amended, by 
tering the word purport to that of tenor, throughout the infor- 
nation, except in the firſt place; which upon ſuch attendance 
the clerks in Court on both ſides, was ordered accordingly, 
bd the amendment made. Mr. Wiltes's counſel made no objec- 
on to this on the trial, nor in the enſuing term, as might have 
en done, nor until Trinity Term 1768, when that amendment 
s made one ground of a motion in arreſt of judgment; but 
lach an objection could not be regularly made in arreſt of 
ment, the Court were pleaſed to give him leave to make it 
ona motion for a new trial: The ſame was accordingly made; 
den it clearly appearing, that the amendment was made in con- 
Mity to a multitude of precedents, and the conſtant ulage of 
e Court; that it was not, nor could be of any prejudice to the 
endant, and that he himſelf, inſtead of complaining of it, had 
Jilced under it; the Court unanimouſly over-ruled the ob- 
Kon, as a point on which no doubt could be entertained. 
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| cc [the appellant's late wife] meaning the intereſt and prodi 
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After hearing Counſel on theſe writs of error, the following 
queſtions were put to the Judges: IJ. Whether an information 
te filed by the King's Solicitor General, during the vacancy of 
* the office of the King's Attorney General, is good in lan! 
„II. Whether in ſuch a caſe, it is neceſſary in point of law, 9 
« aver upon the record, that the Attorney General's office wy 
« vacant? III. Whether a judgment of impriſonment apainſ 


a defendant, to commence from and after the determination gf 


* an impriſonment to which he was before ſentenced for another 
e offence, is good in law?” And the Lord Chief Juſtice of the 
Court of Common Pleas having conferred with the reſt of the 
judges, delivered their unanimous opinion, upon the firſt and 
third queſtions in the affirmative, and upon the ſecond in the 
negative. Whereupon it was ORDERED and ADJUDGED, that 
the judgments of the Court of King's Bench ſhould be affirmed; 
and that the records ſhould be remitted, to the end ſuch pro- 
ceedings might be had thereupon, as if no ſuch writs of er 
had been brought into the Houle. 


—_— 


— — 


The Honourable Lockhart Gordon, - Appellant. 


Jacob Adolphus, and others, 2 985 Reſpondents 
2oth March, 1769. 


EV IAS LEVr,. Eſq; being poſſeſſed of a very confiderabl 

perſonal eſtate, did, on the 27th of December 1749, mal 
and write with his own hand, his will, or teſtamentary ſchedule 
whereby, amongſt other things, he gave and bequeathed 4 fol 
lows: * The whole of my eſtate that I ſhall be poſſeſſed of, 
leave to my wife during her natural life, that is to fay, fo lot 
* as ſhe ſhall continue unmarried ; but in caſe ſhe (hall chooſe 
« marry, then and in that caſe, all and the reſidue of my eſttt 
« an account ſhall be taken, that all above the two ſeveral ſu 
« of 400 J. each, already provided for by former contracts, n 
* be directed for the immediate uſe and behoof of my daugit 


e thereof: It is alſo my direction, that no huſband my ug 


«© ſhall marry, ſhall have any power whatſoever; that her 9 
_ b - «(rf 
- | 
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« from time to time ſhall be a'diſcharge, neither ſubject to any 
« commiſſion or any demand whatſoever, which I do that ſhe 
« may not be involved ; I do this to provide againſt thoſe acci- 

« dents which women are ſo often plunged in for want of this 

« direction : In caſe my daughter ſhall die, which God forbid, 

« without leaving iſſue, in that caſe, it is my will and deſire, 

« that what my eſtate ſhall produce, ſhall be divided among the 

« children of my late ſiſter Gally Adolphus, between the follow- 

"ing perſons ; Dr. Joy Adolphus, Phyſician at Cleves, Reuben 
« Adolphus and Michael Adolphus; notwithſtanding what I here 
« mention, is only in caſe my daughter thall die without a will 

« hut this ſhall not be any hindrance, in caſe ſhe ſhould make 
her will properly atteſted, ſhe may, in that caſe, give it to thoſe 

'of my nephews that ſhall deſerve her favour moſt, but not out 

' of my family. 


On the 24th of January 1749, the teſtator died, without re- 
joking or altering his will; and ſoon afterwards adminiſtration 
ith the will annexed, was granted to the reſpondent Judy Levy, 
is widow, 


Previous to the marriage of Elias Levy, with the reſpondent 
july, a ſettlement was made, dated the 24th of December 1723, 


000 J. South ſea ſtock belonging to Moſes Hart, father of the 
pondent Judy, and which was her marriage portion, were 
ansferred into the names of the ſaid Meſes Hart and of Iſaac 
ranks and Moſes Helbut, upon truſt to pay the intereſt thereof 
Elias for his life, then that the truſtees ſhould ſtand poſſeſſed 
the ſtocks, in truſt for all and every the child or children of 


| | body of the ſaid Judy, by the ſaid Elias her intended huſband 
f de begotten, or ſuch one or more of them, and in ſuch parts, 
l, | 


res and proportions, manner and form, to be paid and delivered 
uch time or times as Elias Levy in his lifetime, by his laſt 
Il and teſtament in writing, or any other writing or writings 
be by him ſigned and ſealed, in the preſence of three or more 
W-dible witneſſes, ſhould dire& or appoint; and for want of 
Ch direction and appointment, then in truſt for all and every the 
id or children of the ſaid Judy by the ſaid Elias to be begot- 


Portions, manner and form, and to be paid and delivered at 
| | ſuch 


- 


hereby 4000 J. South ſea ſtock, belonging to Elias Levy, and 


or ſuch one or more of them, and in ſuch parts, ſhares and 
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ſuch time and times as the ſaid Fudy in her lifetime, by her la 
will and teſtament in writing, or any other writing or writing 
to be by her ſigned and ſealed in the preſence of three or mor 
credible witneſſes, ſhould direct or appoint ; and for want of ſy 
direction and appointment, then in truſt for all and every the ch;j 
or children of the ſaid Judy, by the ſaid Elias to be begotten 
equally to be divided between them, ſhare and ſhare alike, ; 
there ſhould be more than one, and if but one, then to ſud 
only child; to be paid and delivered to ſuch of them as ſhout 
be a ſon or ſons, when they ſhould reſpectively attain the age 
21; and to ſuch of them as ſhould be a daughter or dauphter 
when they ſhould reſpectively attain the age of 21, or! 
married. | 


Moſes Hart, after the deceaſe of Iſaac Franks and Moſes Hi 
but, with the conſent of Elias Levy, and the reſpondent Jud 
ſold out the ſaid 10,000 J. South ſea ſtock, and therewith py 
chaſed 6200 1. capital South ſea ſtock, and 2007. per ann. | 
Exchequer annuities of the year 1707, in his own name only 
and by an indorſement on the ſaid ſettlement, dated the ythi 
June 1747, Moſes Hart covenanted to ſtand poſſeſſed of the fi 
6200 J. capital ſtock, and the long Exchequer annuities, in tr 
to and for the ſame uſes and purpoſes as by the ſettlement wet 
declared with regard to the ſaid South fea ſtock, 


By a ſecond ſettlement, dated the 21ſt of June 1749, made de 
tween the ſaid Elias Levy of the firſt part, the ſaid Moſes Ho 
and the reſpondent Judy of the ſecond part, and the: reſpondet 
Aaron Franks, and Lazarus Simon ſince deceaſed, of the til 
part, reciting that Moſes Hurt had agreed to give Elio [4 
4000 J. as a further portion with his daughter Juch, ue 
Elias Levy's agreeing (over and above any ſettlement thentoſe 
made on her by him) to ſettle on her 400 J. per ann. fot 
life, in cafe ſhe ſurvived her ſaid huſband ; the ſaid Els 141 
in conſideration of the ſaid 4ooo!. did ſubje& and make Ii 
all his ſtocks and money in the public funds and governm 
ſecurities, and all other his eſtates which he ſhould die ge 
ſeſſed of, or entitled unto, to the payment of the ſaid Je 
ſum of 400 J. and did thereby covenant with Pranks and 9 
that either he in his lifetime, or his heirs, executors of 
miniſtrators within fix months after his deceaſe, ſhould l 


and inveſt 15,c00/7. or ſome other ſufficient part of his 7 
| | | gr 
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fate, on real ſecurities or parliamentary funds, in the names of 
the faid Aaron Franks and Lazarus Simon, or the ſurvivor of 
em, the better to enable them to pay the ſaid yearly ſum of 4004, 
o the reſpondent Judy for her life, in manner and at the times 
mentioned in the aforeſaid ſettlement: And it was thereby de- 
cared, that on the deceaſe of the reſpondent Judy, the truſt there- 
bycreated ſhould ceaſe and be utterly void. And by an indorſement 
in this ſettlement, dated the zoth of Auguſt 1750, the ſaid Moſes 
Hart, Aaron Franks, and Lazarus Simon did declare, that the 
xſpondent Judy, adminiſtratrix of Elias Levy her late huſband 
ceaſed, had aſſigned and transferred to them certain Nevis de- 
lenture orders, and other ſtocks or funds, amounting together to 
15,000). being the ſum covenanted by the ſaid Elias Levy to be 
fttled as abovementioned; and the ſaid truſtees did thereby declare, 
hat the ſaid orders ſo aſſigned to them, and the ſaid ſtocks or 
funds ſo transferred and then ſtanding in their names, were upon 


tlement, concerning the ſaid 1 5,000/7. 


Elias Levy had by the reſpondent Judy a ſon named Benjamin, 
pho attained 21, and died inteſtate in the lifetime of his father, 
nd a daughter named Tſabella, who ſurvived her brother, and on 
e 25th of April, 1753, married the appellant, but died in 
arch 1754, Without iſſue, and without making any diſpoſition 
her father's perſonal eſtate. 


Reuben Adolphus died in October 1759, having made his wall, 
led the 1ſt of February 1759, and afterwards two codicils 
ereto, and appointed Sir Jo/eph Hankey, Knt. and the reſpon- 
it Michael Adolphus executors ; and by this will, he gave his 
rd part or ſhare of his uncle Elias Levy's eſtate, which he 
as entitled to after the death or marriage of the reſpondent 
ich, to his brother the reſpondent Michael Adolphus, for his 
e; and after his deceaſe, to and for the equal uſe and bene- 
of all and every the children of his brother Dr. John Adol- 
u, which ſhould happen to be living at the deceaſe of his ſaid 
other Michael; who alone proved the will, Sir Joſeph Hankey 


nm? renounced. 


0 
| lay 
peri 
Rs 


Dr. Toy Adolphus died in March 1764, inteſtate, leaving the 
pondents Jacob, Galley, Myra, Helena, Suſanna, Jacobit and 
a Adolphus, his children, and next of kin. 
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nd ſubje& to the ſeveral uſes and purpoſes mentioned in the ſaid 
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and that ſo much of his third part of the ſaid Elias Levys pe 
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Moſes Hart died in November 17 56, having made his will 
and appointed the reſpondents Michael Adolphus, and Marti; and 
Lazarus Simon, ſince deceaſed, executors thereof, who proved 
the ſame, and became his proper repreſentatives, 


In February 1765, the reſpondents the children of Pr. 75 
Adolphus, and the reſpondents Gotfrit Lucas and Solomon Henry 
on behalf of themſelves and other his creditors, filed their bill in 
the Court of Chancery, againſt the reſpondents Michael Adolpbus 
Martin Franks, and Lade and his wife, and afterwards ameng 
ed the ſame, and made the reſpondent Judy Levy and the appel. 
lant Gordon, defendants, inſiſting that Dr. Joy Adolphus, Reubn 
Adolphus, and the reſpondent Michael Adolphus, were become en 
titled under the will of Elias Levy, and by reaſon of the deaths 
the ſaid 1/abella Gordon inteſtate, and without iſſue, to the rever 
ſion of all the reſidue of the perſonal eſtate of Elias Levy, after th 
death or marriage of the ſaid reſpondent Judy Levy his widow 
and that their ſaid father was, at his death, entitled to ſuch re 
verſionary third part as aforeſaid ; and that his ſaid children, o 
ſuch of them as ſhould be living at the death of the reſponden 
Michael Adolphus, would be entitled to another third part of th 
ſaid Elias Levy's perſonal eſtate, by and under the will of th 
ſaid Reuben Adolphus ; and therefore the bill prayed, that an x 
count might be taken of the debts of the ſaid Dr. Foy Adab 


ſonal eſtate, as would be ſufficient for payment thereof, mig 
be fold; and for a proper maintenance for the reſpondents ti 
children of the ſaid Foy Adolphus, and that all the perſo 
funds and ſecurities, on which the perſonal eſtate of the f 
Elias Levy then, ſtood, might be paid and transferred into tl 
name of the accountant general in truſt in that cauſe; and! 
the dividends and intereſt thereof might be paid to the {aid 
Levy, for her life, (ſubject to the incumbrances thereon, ). 
ſaid Elias Levy) and that after her death, ſo much of the thi 
part of the ſaid Elias Levy's perſonal eſtate belonging to | 
ſaid Joy Adolphus, as remained unſold, might be paid to 
reſpondents, his children ; and that ſuch other third pat 
belonged to the ſaid Reuben Adolphus, might be paid, and tit 
ferred to ſuch of the reſpondents the children, as chould be lit 
at the death of the reſpondent Michael Adolphus. 
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To this bill the ſeveral defendants appeared, and put in their 
«vers, and the reſpondent Judy Levy by her anſwer, admitted 


(led, that ſhe was entitled to the intereſt, income and divi- 
nds of all the perſonal eſtate of her late huſband, during her 
life, or until ſhe ſhould marry again. 


The appellant Gordon by his anſwer, admitted the ſettlements 
ind will, and his marriage with Jabella Levy, and that ſhe died 
in March 1754» when of the age of 23, without iſſue, and with- 
wt making any will or diſpoſition of her ſaid father's perſonal 
chte; and that ſoon after the death of his ſaid wife, he ob- 
ined letters of adminiſtration to her, and was her legal repre- 
ſntative ; and therefore inſiſted, that he was become entitled to 
the waole reſidue of Elias Levy's perſonal eſtate compriſed in his 
two ſettlements and will, and which were veſted reſpectively in 
the ſaid T/abe/la, expectant on the determination of the reſpon- 
lent Judy Levy's intereſt therein. 


The reſpondents Michael Adolphus and Foſeph Martin by their 
anſwer, admitted the ſettlements and will, and the marriage of 
tle appellant with 1/abella Levy, and her death, and that the 
pppcllant was her repreſentative, and that by her death with- 
ut iſſue, Dr. Joy Aaolphus, Reuben Adolphus, and the reſpon- 


iter Ga/ley Adolphus, became entitled to the reverſion of all the 
eldue of the perſonal eſtate of the ſaid Elias Levy, after the 
leath or marriage of the reſpondent Judy Levy his widow. 
That the reſpondent Michael Adolphus had ſince his brother Joy 
lirlpbus's death, obtained letters of adminiſtration to him dur- 
ig the minority of his children, who had no fortune to ſupport 
emſelves, except what they might be entitled to out of Elias 
*y's perſonal eſtate: That Joy Adolphus died indebted to ſun- 
} perſons, and that the reſpondent Michael had not poſſeſſed 
imſelf of any part of his brother's eſtate or effects. 


And the reſpondents John Lade and Heſter his wife, by their 
ſwer, ſet forth two mortgages of certain ſlock and annuities, 
ſt of the eſtate of Elias Levy, made by Joy Adolphus to Ed- 
ard Hobday, ſince deceaſed, the firſt dated the 2d of June 1757, 
1000 J. and intereſt at 5 J. per cent. and alſo two bonds of 
the 


de two ſettlements made by Elias Levy and his will; and in- 


lent Michael Adolphus, who were the children of Elias Levy's |. 


Court concerning the ſame; and declared, that one other thi 
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the ſame date, one from Foy Adolphus, for payment of the ſaid 
principal ſum of 1000 J. and the other from him and the ref d.. 
dent Michael Adolphus, for payment of the intereſt thereof at 
the rate aforeſaid: And the ſecond mortgage dated the 24th of 
November, 1757, for 500 J. and intereſt at 5/. per cent. and ali 
two bonds of the ſame date, one from the ſaid Foy Adolpbur 
for payment of the ſaid principal ſum of 500 J. and the * 
from him and the reſpondent Solomon Henry, for payment of 
the intereſt thereof, at the rate aforeſaid. That Edward Hl; 
died on the zoth of March 1760, having by his will dated the 
16th of December 1754, given and deviſed to the reſpondent 
Heſter, all the reſt, reſidue and remainder of his eſtate, both re 


and perſonal, and appointed her ſole executrix thereof; why 


ſoon after his deceaſe duly proved the fame. That the reſpon- 
dents married on the 2d of June, 1757, and by virtue of ſuch 
marriage, and under the will of the ſaid Edward Hobday, the 
reſpondent John Lade was become entitled to the ſaid mortgapes 
and bonds, and to the principal money and intereſt due thereon; 
and hoped the Court would direct, that ſo much of the third part 
of the perſonal eſtate of Elias Levy, ſo in mortgage to the (iid 
Edward Hobday, as might be ſufficient to pay off all the principal 
ſums and intereſt due or to grow due thereon, together with thei 
coſts, might be ſold, and the reſpondents were ready to joil 
in ſuch ſale, as the Court ſhould direct. | 


The cauſe being afterwards at iſſue, witneſſes were examit- 
ed therein, and the ſaid mortgages and bonds were proved; 
and publication having paſſed, the cauſe came on to be heard 
before the Lord Chancellor Camden, on the 23d of Febru 
1767, when his Lordſhip was pleaſed to order the uſual account 
to be taken, and to give ſeveral directions relative thereto ; an 
he declared, that upon the death or marriage of Judy Ley, the 
clear refidue of Elias Levy's perſonal eſtate ought to be divide 
into three equal parts, and that one third part thereof, by ui 
tue of the limitations in the will of the ſaid Elias Leu, woull 
belong to the reſpondent Michael Adolphus, in his own right 
and it was ordered, that the ſaid reſpondent, on the death or ma 
riage of the ſaid Yu. Levy, ſhould be at liberty to apply te 0 


part thereof belonged to Reuben Adolphus, and that by virtue © 
his will the reſpondent Michael Adolphus would, on the death 
1 | marci%gs 
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marriage of the ſaid Judy Levy, be entitled to the intereſt and 
4ividends of ſuch third during his life; and that the reſpon- 2, 
%nts, the children of the faid Foy Ado/phus, would on his death, 

ind on the death or marriage of the ſaid Judy Levy, be entitled 

i the whole of the capital of the lat mentioned third, under 

the will of the ſaid Reuben Adolphus : And it was ordered, that 

the ſaid Michael Adolphur, on the death or marriage of the ſaid 

uch Levy, ſhould be at liberty to apply to the Court concerning 

the intereſt and dividends of the ſaid laſt mentioned third: And 

t was ordered, that the ſaid children, or ſuch of them as ſhould 

be living at the time of the death of the faid Michael Adolphus, 

ould be at liberty on his death, and on the death or marriage 

of the ſaid Judy Levy, to apply to the Court concerning their 

reſpective ſhares of the ſaid laſt mentioned third : And his Lord- 

ſhip did alſo declare, that the-remaining third part of the clear 

reſidue of the perſonal eſtate of the ſaid Elias Levy, belonged to 

Doctor Joy Adolphus, and ought to be conſidered as part of his 

perſonal eſtate, ſubject to the ſpecific charges on ſuch third, by 

the mortgages made by Doctor Joy Adolphus. And as to the 

ſum of 5000 J. moiety of the 10,000/. bound by the marriage | 
articles of the 4th of December 1723, his Lordſhip declared the | 
ſame would belong to the appellant, after the death of the re- * 
ſpondent Judy Levy, in right of Jſabella his late wife; the power Wl 
of appointing given by the marriage articles to the ſaid Judy 

Levy, being extinguiſhed , upon the death of the ſaid 1/abel/a's 
only brother, before any appointment was made. | | 9 
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The appellant apprehending himſelf aggrieved by ſo much of 7. Norton. 
this decree as related to the diviſion of the reſidue of Elias Levy's 3 
perſonal eſtate, brought the preſent appeal; and on his behalf T. 154m, 
it was contended, that the diſpoſition made by the teſtator of his 
effects, after the life eftate to his wife, was confined to the event 
of her entering into a ſecond marriage; then and in that caſ? 
only it was, that the refiduary bequeſt to the daughter took 


place under the will. That the limitation over muſt be con- 


oht Adered under the ſame reſtriction. In precedent and ſubſequent il 
mer imitations of the ſame ſubject, the natural preſumption is, that [| 
is intended to paſs in the limitation over, in the ſame circum- 


Nances as to the firſt taker. And in this caſe more eſpecially, 
was to be preſumed, that the teſtator did not intend to give 
9 remoter relations, an intereſt more beneficial than that which 10 
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eſtate, which he had in the former clauſe given to his daughter, 
And as the bequeſt to the daughter, was to take place only in the 


the events, in which ſhe was to take under the will; but onl 


the power of diſpoſing of the eſtate by her will. And the d 
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his daughter would take under the will. That the limitation g 


the family of Adolphus, in cafe of the death of his daughter 
without leaving iffue, appeared clearly to relate to the yery ſa, 


event of her mother's ſecond marriage, the limitation over of 
that intereſt, ought to be conſidered as reſtricted to the (ame 


event, which had not yet happened. 


But it was ſaid to be very improbable, that the teſtator meant 
to diſpoſe of his eſtate in one event only, eſpecially as his 
daughter was the firſt object of his bounty ; and that it appeared 
from ſeveral collateral circumſtances; particularly the power 


given to his daughter to diſpoſe of the eſtate by her will, and 


the charge upon the wife and daughter to pay the ſeveral annui- 
ties and legacies mentioned in the will, that he intended them to 
take under the will, without any reſtriction to a particular event, 
In anſwer to this objection it was obſerved, that the inſtances 
of wills applying to one event only are not unfrequent.; though 
it muſt be allowed, that the preſumption of intention is, in mol 
caſes, favourable to a general diſpoſition in all events. The i. 
tention muſt be taken from the words of the will; and if the 
words neceſſarily reſtrain the operation of the will, the genen 
preſumption cannot take place. The power to the daughter o 
diſpoſing of the eſtate by will, proved nothing with regars to 


that, in whatever event the was to take, he intended her to hav 


rection concerning the legacies and. annuities, in ſo far as it i 
ſpected the daughter, muſt be taken under the ſame reſtriction 
Theſe would not be affected by this conſtruction; for whethe 
the eſtate paſſed under the will, or as an undiſpoſed reduum, | 
muſt be ſubject to the burthen of the legacies and annuities, * 
well as of the debts and funeral expences. Beſides, the cat 
tion of the two annuities of 400 J. each, which being for th 
life of the wife, of courſe determined at her death; ſhewed, th 
the teſtator had in view a limitation, to commence only duril 
the liſe of the wife. 
But further: In whatever events the will might operate, q 


daughter took under it the ablolute intereſt, and the limit 
— . ; ; 010 
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er was void. For the bequeſt to the daughter not being ac- 
companied with any words of limitation, the abſolute intereſt 
muſt thereby paſs, unleſs a limitation could be raiſed by impli- 
ation, to confine it to an intereſt for life, But implications are 
exec raiſed, unleſs in favour of the perſon to whom the eſtate 
b given; and no implication ought to be raiſed in favour of re- 
note relations, to the prejudice of an only daughter. The li- 
nitztion to the family of Adolphus, upon the death of the 
lughter without leaving iſue, was alſo void; upon the ground 
of being too remote a contingency. For the words dying with - 
mt iſſue, and dying without leaving iſſue, muſt, in the intention 
of the teſtator, mean the ſame thing; vz2. a failure of iſſue at 
the time of the death. The rules of law, on principles of ge- 
neral policy, have determined alimitation of perſonal eſtate after 
hing without iſſue, to be void; and the ſame principles equally 
atend to limitations after dying without leaving iſſue. And there 
js nocaſe, in which words of implication, inſtead of giving an 
eſtate, have been applied to reſtrain the general intereſt, paſſing 
under the expreſs limitation ofthe will. It was therefore hoped, 
that the decree would be reverſed, in the part complained of. 


On behalf of the reſpondents it was inſiſted, that the teſtator 


meant to diſpoſe of his whole eſtate, and not to die inteſtate as to 


any part of it. He had given it to his wife, during her life or 
dow hood; after her death or ſecond marriage, he deviſed it to 
I's daughter abſolutely, in caſe ſhe ſhould have ifſue; but if 
Ine ſhould /eave no iſſue, then it was given to the family of 


lwIphus; and it was manifeſt, that the contingent deviſe over 


o them, referred to the time of the daughter's death; becauſe 
ie teſtator had enabled her ſo far to defeat it, as by making a 


ml, which muſt take effect at her death, to diſtribute it un- 


qullly among the objects of that deviſe, and even to exclude 


me of them, provided her diſpoſition ſhould be made within 


be Circle of the teſtator's family. That all the adjudged caſes 
Pon this ſubſect, in which ſuch deviſes over of perſonal eſtate 
ave been held void, are caſes of perpetuities, where the. firſt 
eviſee has : taken an abſolute eſtate tail (which amounts to 
* OWnerſhip of a chattel) not defeazible by any contingency 
take effect within a reaſonable time, ſuch as lives in being, 
We years beyond, which is the utmoſt limit known in law, 
* commencement in poſſeſſion of a ſpringing uſe, or any 
"Uory deviſe whatever. But the preſent caſe was manifeſtly 
| . 
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diſtinguiſhable from theſe authorities, becauſe the deviſe in {, 


marry again, was contrary to the whole ſcope of the teflaty 


that time a very eminent merchant, kept his caſh with then 
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vour of the reſpondents, depended merely on the Contingency o 
the daughter's leaving or not leaving iſſue, at the time of! 
death; an event which the law would expect, and not const 
like the general failure of iſſue at any uncertain diſtance of tine 
as too indefinite and remote. Laſtly, that the conſtruction a 
tempted, to make an inteſtacy in caſe the widow ſhould n 


will, however defective and inaccurate the words might h 
After the deceaſe of his wife, the daughter was plainly intend 
to be the deviſee of his eſtate; but in caſe the mother ſhoul 
marry again, the eſtate ſhould be, as the will emphatically ei 
preſſed it, for her immediate uſe and behoof ; that is, even duft 


the mother's lifetime. The decree therefore was juſt and fig 
and ought to be affirmed. 


Accordingly, after hearing counſel on this appeal, it was 
DERED and ADJUDGED, that the ſame ſhould be diſmilled; : 
the decree thereih complained of, athrmed. 


_—_— — 


Trevor Borrett and Edward Borrett, Efqrs. Appellant 
Joln Gecdere, Elq; 4 ak * Reſpond 


Et è contra. 


16th April, 1769. 


þ © 1684, Sir Stepben Evance, with Peter Percival and St 
Hayter, his then partners, were bankers of the firſt chan 
in the city of London, and Thomas Frederick, Eſq; Who . 


| 
| 


bankers, and they from time to time purchaſed EA 
African, and other ſtocks for Mr. Frederick. 


In Auguſt 1690, Sir Stephen Erance and Co. and Mr. 
rick ſettled an account of their tranſactions in ſtocks and 
wiſe, on the balance whereof there was due to Sit 9 
Exance, and Co. 1217/4. 115. 4d. for which Mr. Frederic 
a note of thut date; and the like courſe of dealings con 
between the purtics to the year 1693. 


" 
© 


Aud 


ndet 
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At this time and for many years afterwards, African ſtock was 


in creat eſteem ; and by the bye-laws of that company, no per- 
{an was capable of being a proprietor, or of holding ſtock in his 


ame, except he was free of the company: Sir Stephen Evance 
was a freeman of the company, and a large proprietor : Mr. 


Frederick, was not free of the company until 1719, conſequently 


until that time, he was incapable of holding any ſtock in his 
own name. | | 


[a 1691, Sir Stephen Evance purchaſed three ſeveral parcels 
of African ſtock for Mr. Frederic; viz. 2001, of fohn Baker, 


200. of Samuel Proctor, and 400 J. of William Shepherd; which, 


ſor the reaſons before ſtated, were transferred into the name of 
dit Stephen, and incorporated with his own ſtock; and after 
ſuch purchaſes made for Mr. Frederick, Sir Stephen Evance 
bought ſeveral other parcels of the ſame ſtock, on his own 
account. 


After the purchaſe of the two firſt mentioned parcels of ſtock, 


(the latter, though transferred on the 28th of July, was not paid 
for till the 5th of Auguſt following) the African company made 
an order, dated the zoth of July, 1691, for quadrupling their 
ſtock, and that each perſon ſhould have credit for 400 J. for 
eich 100 J. ſtock of which he was poſſeſſed; by which means, 
the ſaid two parcels of ſtock were increaſed to 16007. ſtock ; 


lubſequent to which order, Sir Stephen Evance bought the laſt 
parcel of 400 J. ſtock of William Shepherd, after it was qua- 
Crupled, ſo that the ſtock Sir Stephen Evance was poſſeſſed of, 
n truſt for Mr. Frederick, amounted to gogol. : 


In March 1692, the African company reſolved to make an 
Wlition to their capital; and that their then members might, 
before the 10th of May following, pay in ſo much as would en— 
Wee the ſtock to one half more than its then credit; and that 


done but the then adventurers ſhould have liberty to make ſuch |. 


ilition ; and that for every 40/. paid before the ſaid 1oth of 
lay, the perſon paying it, ſhould have credit for 100 J. addi- 
2 ſtock: And in conſequence of this reſolution, Sir Szepber 
222 paid in the 40 J. per cent. on his own ſtock, as well as 
tha lock of which he was poſſeſſed in truſt for Mr. I're- 
tout which increaſed Mr. Frederick's ſtock to 3000 J. Several 

Yor, VI, | 6 A calls 
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wiſe paid by Sir Stepben Evance on his own ſtock, as well as. 
what he was poſſeſſed of in truſt for Mr. Frederick. About the 
year 1692, great differences aroſe between Sir Stephen Evarcs 
and Mr, Frederick; and under an affurance that a ſuit in equity 
to ſettle thoſe differences would be unavoidable, Sir Stepben 
delivered Mr. Frederick a regular account current of the tranſ. 
actions between them, from the foot of the account of the 15th 
of Auguſt, 1690, to that time; in which account, Sir Stephen 
made Mr. Frederick debtor for the purchaſe money of the Afri. 
can ſtock in queſtion, by the following items, viz. 1691, 28th 
July, Paid John Baker, 7361.—5th Auguſt, Paid Samuel Pric. 
tor, for African ſtock, 740 1.—17th, Paid William Shepberl, 
365 J. and at the bottom of this account it was ſtated, that 
there had been paid 40 J. per cent. by way of call thereon ; and 
on the back, Mr. Frederick made the following indorſement, 
viz. © After a year and an half demanding to inſpect the ac- 
count, this was delivered me, zoth September 1693.” Ther 
being a conſiderable balance due to Sir Stephen Evance and Co. 

on this account, and they preſſing Mr. Frederick for the bi- 

lance, and threatening him with an action for it; he in March, 

1695, brought his bill in Chancery againſt Sir Stephen Evanc 

and his partners, for a general account of all tranſaQions be. 

tween them, from the commencement of their mutual dealings; 

and although Mr. Frederick then had before him the account 5 
delivered by Sir Stephen, every item of which was then recent 
and freſh in his memory, and in which he was made debtor for 
the ſums in queſtion, for the purchaſe of African ſtock ; yet he 
was ſo far from attempting to inſinuate, that the ſaid ſtock was 
not bought for him, that on the contrary he charged by his bil, 
that Sir Stephen Evance adviſed him to purchaſe the faid ſtod 
at extravagant prices. | 


Soon afterwards, Sir Stephen Evance and his partners brougbt 
their croſs bill, for an account of all dealings and tranſaction 
between them and Mr. Frederick, from the 1 5th of Auguf 169% 
the time of the ſaid ſtated account. 


Sir Stephen Evance put in ſeveral anſwers to the original bil 


the laſt on the 15th of December, 1698, which was reported 
2 ſuffici® 
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(ficient ; but no proceedings were afterwards had to compel 
vim to put in a further anſwer. ä 


In December 1711, a commiſſion of bankrupt iſſued againſt 
tr Stephen Evance, under which the reſpondent John Goodere 
uns the ſurviving aſſignee; and ſoon after iſſuing the commiſ- 
fon, dividends to the amount of 10. in the pound were paid 


q the creditors. 


That the bankruptcy of Sir Stephen Evance did not ariſe from 
n fraud in him, but from his unfortunate connections, moſt 
widently appeared. For, after the adminiſtration of his eſtate, 
under all the diſadvantages attending a commiſſion of bankrupt, 
nd the very expenſive ſuits which were commenced relating there- 
0; his eſtate not only proved ſufficient to pay all his own and the 
tnerſhip debts, but even intereſt on all the debts carrying in- 
reſt, great part at the rate of no leſs than 6 per cent. with a con- 
iderable ſurplus to his next of kin. This misfortune to himſelf 
id family truly aroſe, partly from a miſtaken confidence placed 
him in one Mr, Lake, in whoſe name he had placed out great 
art of his property, without any declaration of truſt, and whoſe 
epreſentative inſiſted upon retaining the fame as part of Mr. 
les eſtate; and partly from the bad behaviour of Mr. William 
Hales, whom Sir Stephen, in the latter part of his life had un- 
rtunately taken into partnerſhip. 


beir bill againſt Mr. Frederick, to revive the ſuit: To this bill 
. Frederick pleaded the ſtatute of limitations; the benefit of 
Mich, on arguing the plea, was ſaved to the hearing. But in 
is plea, a particular fact was ſtated in the following words; vi. 
That about 14 years before (being in 1698), upon a meeting 
of Mr. Frederick, Sir Stephen Evance, Mr. Joddrell and others, 
in order to ſettle and compoſe matters, at the Caſtle Tavern in 
Fleet Street, upon Mr. Frederick's producing a note from Sir 
Stephen Evance, or his partners, to Mr. Frederick, concerning a 


ſome ſuch great ſum, the ſaid Sir Stephen Evance did get the ſame 
ito his hands, while he was entertaining Mr. Frederick with a 
liſcourſe relating to the acquaintance between his father, and 


F rederick 


In Auguſt 1712, the aſſignees of Sir Stephen Evance brought 


ally or tallies, order or orders, amounting to the ſum of 4000). or 


307 


— 
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the father of Mr. Frederick, and telling him that he and Mr. 
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1 * Frederick; their ſons, muſt not quarrel, or to that effect; an 

769. ih : 

w—— (did, in a clandeſtine and fraudulent manner, tear into ſe, 
* ſmall pieces or bits, the ſaid note, whereby the ſame was 4, 


* ſtroyed ; upon which the ſaid meeting broke up in anger,” 


Before Mr. Frederick put in any further anſwer, he died ; po 
ſeſſed of a perſonal eſtate to the amount of about 500,000]. hy 
ing made his will, and appointed William Peere Williams at 
John Borrett, Elq; executors thereof; after which, both t 
ſuits were revived, and divers witneſſes examined. 


On the 18th of November 1725, both cauſes were heard he 
fore the Lord Chancellor King, who. directed an iſſue to | 
tried in the Court of Common Pleas, whether any account 
made up and ſtated in the month of Auguſt 1690, between th 
ſaid Thomas Frederick of the one part, and the ſaid Sir Steph 
Evance and Co. of the other part; and if any account was the 
made up and ſtated, what was the balance thereof. 


In Eafter Term 1730,. the iſſue was tried, and a verdict fou 
that an account was made up and ſtated between the ſaid Thin 
Frederick of the one part, and the ſaid Sir Stephen Evancea 
partners on the other part, on the 15th of Auguſt 1690.; and ti 
upon the balance of the ſaid account, the ſaid Thomas Frederi 
was in arrear to the ſaid Sir Stephen, in the ſum of 12170. 11. 
being the exact balance appearing upon the face of Sir S 
Evance's books, and for which Mr. Freder:ck gave his note, 


before ſtated. | 


On the 6th of May 1733. the cauſes came on to be heard 
fore the Lord Chancellor Talbot, for further directions upon f 
verdict; when it was ordered, that Mr. Frederick's original bi 
ſo far as it ſought any account of the dealings and tranſacto 
between the parties, before the 15th of Auguſt 1690, ſhould 
| | diſmiſſed ; and, as between the ſaid Mr. Frederick of tie 
fide, and the ſaid Sir Stephen Evance and Co. on the other 
was referred to the Maſter, to take an account of all dealings“ 
bl tranſactions between them, from the foot of the ſaid acc 
with the uſual directions for payment of the balance, as it ſoc 
Li eventually turn out. 
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In 1757, the maſter prepared a draft of his report, by which — 
he certified 5000 J. and upwards, due to the eſtate of Sir Stephen wa 
France ; and therein made the eſtate of Sir Szephen, an allowance 
far the purchaſe money of the ſtocks in queſtion, and the pay- 
ments made by him for calls thereon. But on the 1ſt of Fuly 
1762, the Maſter, upon the ſame evidence on which he had | 
prepared the draft of his report, and without the alteration of 0 
any one circumſtance, made his report, and thereby certified 
9033 1. 195. 44. to be due to the eſtate of Mr. Frederick; and 
by this report, he totally diſallowed the payments made by Sir 
«Stephen Evance, for the purchaſe of the ſaid ſtock and the calls 
thereon, But among the charges againſt the eſtate of Sir Stephen 
France, was the following; “ by tallies to the amount of 
« 40007. received at the Exchequer, for the uſe and on the ac- 
count of the ſaid Thomas Frederick ; the receipt for which 
« ſum of 4000 J. was torn in ſmall pieces by the ſaid Sir Stephen 
Evance, whereby the ſame was deſtroyed.” | 


To this report the reſpondent took fifteen exceptions ; and 
the appellants ſeven. The reſpondent's third, fourth and fifth ex- 
ceptions were; for that the Maſter had not in his report, charged 
the eſtate of Mr. Frederick with the ſeveral ſums paid by Sir 
Stephen Evance, for the purchaſe of the ſeveral parcels of Afri- 
an ſtock, and the ſeveral ſubſequent calls in reſpect there- 
of; and his 1 zth exception was, for that the Maſter had 
charged the eſtate of Sir Stephen Evance with the ſaid ſum of 
000 /. without ſpecifying the date of the receipt, or the num- 
der, dates, or ſums of the tallies, which conſtituted that ſum ; 
nd for that he had ſtated the receipt for the ſaid 4000 J. to have 
been torn and deſtroyed by Sir Stephen Evance, whereas there 


las no ſufficient evidence laid before the Maſter to warrant the 
at ſo ſtated. 


Theſe exceptions came on to be argued before the Maſter 
f the Rolls, ſitting for Lord Chancellor Northington, when, 
ter a deliberate hearing of five days, his Honour, on the 2 5th 
] fanuary 1765, allowed thirteen of the fifteen exceptions taken 
the reſpondent, and amongſt the reſt, the ſaid third, fourth, fifth 
a thirteenth exceptions; but declared, that the eſtate of the 
d Thomas Frederick was entitled to have credit againſt the 
at of the ſaid Sir Stephen Evance, in account, for what the 
Vol. VI. Fg 5 B faid 
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W. de Grey. 
T. Yorke, 


ferer by the loſs of it; there could be no reaſon aſſigned, eithe 
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ſaid three parcels of flock produced by ſale thereof, by the al. 
ſignees of Sir Stephen Evance ; and alſo for any dividends which 
it ſhould appear Sir Stephen Evance, or his aſſignees received be. 
fore ſuch ſale; and his Honour over- ruled all the appellants ex. 


ceptions, 


The appellants afterwards obtained an order to re-argye all 
the exceptions ; and accordingly, on the 25th and 26th of Jun 
1766, the ſame were re-argued before the Lord Chancellor ; when 
his Lordſhip reverſed the judgment of the Maſter of the Rolls, 
as to the reſpondent's firſt and thirteenth exceptions, and con- 
firmed his Honour's judgment as to all the reſt. 


The reſpondent obtained an order to re- argue his thirteenth 
exception, and the appellants likewiſe obtained an order ty 
re-argue ſeyeral of the reſpondent's exceptions which had been 
allowed, and amongſt the reſt, the ſaid third, fourth and fifth 
exceptions. And on the goth of April 1767, and ſeveral 
preceding days, the exceptions were re-argued before the Lord 
Chancellor Camden, who was pleaſed to confirm the judgment 
of his Honour, the Maſter of the Rolls, and the late Lord Chan- 
cellor, on all the ſaid exceptions. | 


From theſe two orders, ſo far as they over-ruled Mr, Gooder:'s 
13th exception, the original appeal was brought; and fo fara 
they allowed his 3d, 4th and 5th exceptions, the croſs appel 
was brought. | 


In ſupport of the original appeal it was ſaid, that admitting 
Sir Stephen Evance, at the meeting before ſtated, incautioul 
deſtroyed a paper produced by Mr. Frederick ; yet, if ſuch pape 


was in itſelf immaterial, or if Mr. Frederick was in fact no {at- 


in law or equity, to juſtify the charging Sir Stephen Evance with 
4000 J. by way of mult or fine for ſuch inadvertent act. Tha 
this paper being produced by Mr. Frederick, it muſt be preſume 
that he had knowledge of the contents of it; yet he did nd 
his plea venture to ſay it was a voucher, or receipt for an) {u 
or that any money due under it was received by Sit Steph 
Evance, or that it was not a ſatisfied receipt, or that by the d 
ſtruction of it he was in the leaſt damnified. That the ext 
2 


dealing 
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ſaligs between the parties in this ſpecies of ſecurities, neceſ- 55" 47 

Grily produced a large correſpondence on that ſubject, by notice ww 

om time to time given to Mr. Frederick, when intereſt became 

ue on tallies depoſited by him with Sir Stephen; of the prin- 

pal being in courſe of payment; of the receipt of money lent 

br Mr. Fredericꝶ to other perſons on the pledge of tallies; and 

ious purpoſes of the like nature: To any of which, or to mat- 

rs antecedent to the 15th of Auguſt 1690, it might fairly, and 

nlitent with Mr. Frederick's own account of it, be contended, 

zu this paper was applicable; but none of which, it was pre- 

ned, could juſtify the preſent charge. But Mr. Frederick's 

rn conduct on the occafion, molt fully ſhewed the contents of 

he paper to be immaterial. The tranſaction happened in the 

reſlence of Mr. Frederick, Mr. Joddrell his ſolicitor, and Mr. 

atty, who was Mr. Frederic#'s clerk ; yet no attempt was 

nade by any of them, to collect the pieces of the paper ſo torn. 

lt that time two ſuits in equity were depending between the 

purties; and if the paper in queſtion had been a voucher or 

ccipt for any ſum of money, and deſtroyed by Sir Stephen 

Evance in the fraudulent manner now ſuggeſted ; could it be ſup- 

oled, that Mr. Frederickt, with the able aſſiſtance he then had, 

ould not have been adviſed inſtantly to have filed a ſupple- 

dental bill againſt Sir. Stephen, to obtain a diſcovery, and to 

certain the contents of this paper, and alſo to examine the wit. i 

lles preſent at the fact? But inſtead of this, the fact with all 2 

circumſtances, which happened in 1698, remained in total | 

ence during all Sir. Stephen's lifetime, who lived 13 years af- = 

werds, without his being ever queſtioned upon it. That the | 

per in queſtion was not a voucher for any ſum of money, | | 
, 


ight fairly be inferred from the account delivered by Sir Ste— 
ler Evance to Mr. Frederick, after their quarrel, on the zoth 
| September 1693 ; and if the paper was a voucher for a tally, | | 
e deſttuction of it after the delivery of that account could an- i 
" no purpoſe; the account itſelf, together with the books, | 
"ng as certain a charge upon Sir Stephen, as any receipt what- | 
er. And if on the other hand it ſhould be urged, that the | 
im for which this paper was a voucher was not included in that | | 
count, it received the cleareſt reply; for if Sir Stephen had in 2 8 | 
i account omitted to give Mr. Frederick credit for 4000 J. due : | | 
o a tally received by Sir Stephen, his clerks muſt have been | 
ling in the fraud; and that ſum muſt have been omitted in | 

the f 


thing is to preſumed againſt the ſpoliator ; it was ſaid to be 
ſettled and eſtabliſhed principle, that in all caſes of ſpoliati 


a voucher, were extremely material to be aſcertained ; 28114 


| have had an opportunity of ſhewing that he had accounted, 


per, or of the tallies to which it was ſuppoſed to relate, i 
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the account, under an apprehenſion that ſeveral Years aft 


wards, Sir Stephen Evance would have an opportunity of vett] 
that ſpecific receipt from Mr. Frederick, and deſtroying it. 
this was inconceivable, Beſides, Mr. Frederick, who hy 4 
cuſtody of this ſuppoſed receipt at that time, and for fix yea 
afterwards, would certainly have judged ſuch omiſſion to he 
moſt material charge in his bill, which was brought to Umpea 
the truth of that account; but there was no charge of that ki 
in it; which plainly evinced, that the paper ſo torn was ng 
youcher. 


As to the objection, that this being a caſe of ſpoliation, e 


there muſt be proof of the exiſtence and contents, as well x 
the deſtruction of the writing, founded upon an evidence of p 
perty in the party injured ; at leaſt ſo far as to ſhew, that itent 
tled him to a right or intereſt in ſomething,. of which heh 
been deprived and defrauded by the ſpoliation : And according 
this rule, the reſpondents ought to ſhew the paper in quelti 
to have been a receipt or voucher for 4000/. But in the prel 
caſe, the whole of Mr. Joddrell's evidence as to the contents oft! 
paper, was only information from Mr. Frederick ; and Mr, F 
derick himſelf, out of whoſe hands it came, was filent as to 
contents, and uncertain as to the ſum. The contents of thep 
per, and the preciſe ſum for which it was inſiſted to have de 


peared, that there were tranſactions between the parties, in tl 
particular ſpecies of ſecurities, to the amount of 1 52,6700. 16s. 
in the courſe of three years. If the paper was a voucher | 
tallies to the amount of 4000 J. or any other ſum, it wi 
Mr. Frederick's power to have ſtated the dates and numbers 
the tallies to which it related; it appearing by his books al 
papers. produced before the Maſter, that he kept accurate 
counts of all his tallies; and thereby Sir Szephen Ewvance Wo 


was not liable to account, for the tallies to which the aße 
lated. But as Mr. Frederick, in his plea, deſignedly avoided u 
kind of deſcription, either of the particular contents of the 


repreſentatives ought not to avail themſelves of ſuch wiliul0 


gle 
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gelt. That the account delivered on the 3oth of September, 
169% moſt evidently ſhewed the neceſſity of the reſpondents: be- 
ing held to a particular deſcription of the tally or tallies, to 
chich they contended the paper deſtroyed was applicable; be- 
auſe, by that account credit was given to the eſtate of Mr. Fre- 
brick, for 84,0314. 135. 7d. received by Sir Stephen Eyance and 
his partners for tallies on Mr. Fredericꝶ's account, and among(t 
he reſt, for one ſpecific ſum of 4000/. as received on the gth of 
Fbruary 1691, for which the reſpondents had no voucher what- 
erer, except the account. It was therefore apprehended, that 
the reſpondents evidence ſhould be thought to deſerve the 


xr receipt for a tally of 40004, yet, conſiſtently with the ſtrict 
ules of juſtice, the receipt or voucher ſo ſuppoſed to have been 
ieſtteyed, muſt be conſidered as the voucher for the very ſum 
if 4000]. for which the reſpondents had credit in the account, 
nd for which they had no other evidence than the account. 
nd this fully ſhewed the reaſon, why Mr. Frederick could not 
on his oath ſay, that the paper deſtroyed was a voucher for any 
um for which he had not received a ſatisfaction. 


On the other fide it was inſiſted, that the fact of deſtreying 
he note or voucher for 4000 J. was ſufficiently proved and eſta- 
liſhed by Mr. Frederick's plea, and the depoſition of Mr. Jod- 
77, and no evidence whatever had been produced or given, to 
ntradict or impeach the fact of the ſpoliation and deſtruc- 
lon of it: The evidence therefore of ſuch ſpoliation and de- 


poliator, or thoſe who ſtood in his place, in dium ſpoliatoris; 
Id be conſidered as a very groſs fraud, and as throwing a 
Ong imputation and ſuſpicion upon the books and accounts 
dir Stephen Evance, and on every other tranſaction in which he 
s concerned. That the behaviour of Sir Stephen Evance on 
lat occaſion, with all its aggravating circumſtances in deſtroy- 
g the voucher for the 4000/7. tally, while he was amuſing 


ed between their two families, was ſuch a diſhoneſt, baſe and 
quitous tranſaction, as could never be excuſed, or even pal- 
Med in a court of juſtice ; on the contrary, the law would ra- 
r ſtretch its power and authority, to reach and puniſh ſuch 
'% attempts of fraud, which manifeſtly tend to deſtroy that 


te, x 


or. The 5 C mutual 


geateſt latitude, by conſidering the paper deſtroyed as a voucher 


ſuction, ought to be taken in the ſtrongeſt light againſt the 


f. Frederick with an account of the friendſhip which had ſub- 


E. Willes. 


A. Wedder- 
burn. 


* * 
a — — 2 — <a — 
— — - — — 
— =, ———_ — —— — 

** i — — . — — — 2 — — — — 

— — 2 — I — — — 7 — 4 

I 4 2 2 * — S — 
p . — —_ - 2 * - - — 
4 2 - 


— — 2 — 
— — * 


_ — — 
—— — —— 
—— — 


— —— 


— 


— VEE” a Je" SE, 


— 


a e = cn. 8 — — 
1 - 
. _ — — — — — 


* N X 
_ - Inn 3 - 8 - * — = = » "of - 
* — - \ A L $2 8 _— WR — . 
n . — — 
N > % , . : - —_ 
# oo = 


rt _ — —— — —— — —H 


27 
2 
— . 
- K 
— 
27 —————ůĩů + — LR 


ERS. — —— — 
— TD 


—_—— 
. — IE 


— 
_— — 64 


374 


Caſes tn Parliament. 


— mutual confidence which ought ever to ſubſiſt between all per. 


1769. 
— 


ſons concerned in commercial matters; and on the credit of 
which, the trading intereſt of this country has hitherto alway 
been ſupported. | 


In ſupport of the croſs appeal it was ſaid, that the Africa 
ſtock pretended to have been bought by Sir Stephen Evance in 
truſt for Mr. Frederick, was not bought in his, but in Sir $: 
phen's own name, and actually transferred to him, who vas 
member of the African company, and a large dealer in that ſtock, 


and deeply concerned in the management of it; nor was any of 


der produced from Mr. Frederick, for the purchaſe of the (ai 
ſtock ; and though many dividends thereon were received by Sit 
Stephen Evance himſelf, amounting to 2697. 105. and particy 
larly, 112/. prior to the delivery of the account in 1693, 
that ſum was never brought or placed to Mr. Frederict's account 
That the ſtock was actually fold as Sir Stephen's own prope 
ſtock by his aſſignee, without the order, conſent, or privity 
Mr. Frederick's repreſentatives ; and by theſe means Sir Step! 
charged the eſtate of Mr. Frederich with 36217. for the ſto 
and the calls upon it, though by the extraordinary managemen 
thereof, it produced only the ſum of 951. for which it was (ol 
by the aſſignee. As to the ſum of 400/. mentioned in Gooder: 
fourth exception, being 40/. per cent. call upon the Ari 
ſtock, he had not produced or proved any order or conſent trot 
Mr. Frederick for the payment thereof, nor did it appear tl 
he was previouſly made acquainted therewith, nor was there! 
compulſory order made by the African company for ſuch ps 
ment; and upon one of the calls on this ſtock, Sir Steph 
Exance never paid in any thing, not conſidering himſelf oblig 
ſo to do, but left at liberty to pay his proportion of the call, 
not, as he thought proper. And as to the ſum of 1380 “. int 
fifth exception pretended to have been paid by Sir Stephen Era 
for thirteen ſubſequent calls. on this African ſtock, Cooder 
not produced, proved or ſhewn any order or conſent from) 
Frederick, for the payment of thoſe calls, or any of them; 
it appeared that they were paid by Sir Stephen after, and (ol 
of them for feveral years after the commencement of the! 
between bim and Mr. Frederick; when there could be n0* 
fidence ſubfiſting between them, and when it could not be pl 
ſumed that any man would pay money for another, with 
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n expreſs order for ſo doing; and the laſt call was paid by Sir 
Stephen's aſſignee, who could in no light be a truſtee for Mr. Fre- 
brick, and when the ſtock had been reduced to one tenth of its 
vrmer value; and therefore the aſſignee ought not to have paid 
it, without Mr. Frederick's conſent or privity. That if truſ- 
tres were to be allowed, even after ſuits commenced againſt them 
| by their ceſtui que truſts, to pay ſuch large ſums as 400 J. and 
1380/. without the order, conſent, knowlege, direction or pri- 
ity of the perſons for whom they are intruſted, it would be in 
the power of truſtees to ruin their ce/tuz gue truſts, by paying 
money for them without their knowledge or conſent ; which 
would give truſtees an unreaſonable latitude of power to abuſe 
their truſts, and be of ruinous conſequence to the ſecurity of 
truſt eſtates; and in general, nothing ſeems more unreaſonable 


charge another as his debtor, for money pretended to be ad- 
ranced for his uſe, without his privity or conſent. 


There was a ſupplemental caſe printed on the part of the ap- 
pellants in the croſs appeal, ſtating that it had been lately diſ- 
covered, that among certain bye-laws made by the African Com- 
pany, on the 23d of November 1697, it was ordered, that no 
aventurer ſhould be capable of being choſen ſub-governor, de- 
puty-governor, or into tbe Court of Afiſtants, who ſhould have 
ls than 3200/. credit in the Company's ſtock, in his own name 
ond right, That it had been proved in the cauſes, on the part 
of Goodere, by the depoſition of Simon Kelſey, - firſt clerk in the 
Company's accomptant's office, that by the ſtock books of the 
ompany, it appeared that Sir Stephen Evance had credit therein 
In October 1696, for 184 ſhares, or 18,400/. African ſtock ; and 


er 1097, it was reſolved by the members then preſent, that 
here ſhould be an addition made to their then ſtock of 121. on 
ih ſhare; but that upon ſuch call, Sir Stephen Evance did 
ot advance or pay any money whatſoever. And that at ano- 
ber general court, held on the iſt of Auguſt 1699, it was reſolv- 
, that each adventurer ſhould pay 31. for each ſhare, which 
Ir Stephen accordingly paid, on the 17th of the ſame month, on 
+ bares, or 5400/4. ſtock, being all the ſtock then in his name. 
ind by a copy of his ſtock account proved in the cauſes, it ap- 
fed, that he had no more than 54007. ſtock in the Company, 

I 8 from 


I'zt at a general court of the Company held on the 7th of Octo- 


er unjuſt, than that it ſhould be in the power of any perſon to 


A. Wedder- 
burn. 


J. Madocks. 
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W. de Grey, On the part of the reſpondent in the croſs appeal it was fad, 


C. Yorke. 
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from Otoher 1697, to February 1709. That there w;,, N 

greateſt reaſon to believe, that Sir Stephen Evance reſerved 
himſelf this 5400/7. as his own proper ftock, for the Purpoſe a 
being qualified to be choſen ſub-governor, deputy-governor * 
one of the Court of Aſſiſtants of the Companp, as the caſe r 
happen: For, upon ſearching the minute book of the general 
Courts of the Company, held in the years 1702, 1706, and in 
January 1709, it appeared, that Sir Stephen was actually eleg.. 
ed one of the Court of Affiſtants of the Company; which he 
could not have been, unleſs he had held 32004. ſtock, in ti; 
own name and right. 


From whenee it evidently followed, that Sir Stephen could 
not, as contended by Goodere, have 30007. African ſtock ſtanding 
in his own name, in truſt for Mr. F+ederick; for if he had 
held 3000/7. part of this 5400 J. ſtock in truſt for Frederick, he 
could have had no more than 24007. ſtock in his own name and 
right, which by the tenor of the aforeſaid bye-law, could not 
qualify him to be choſen into the Court of Aſſiſtants, It could 
not therefore be preſumed, that any part of the 5460/. Africat 
ftock was the property of Mr. Frederich, but muſt have been 
all of it the property of Sir Stephen Evance, and reſerved by 
him as ſuch for the purpoſes aforeſaid ; and the rather, becauſs 
he never gave Mr. Frederick credit for any dividends of this 
30007. pretended truſt ſtock, not for any part of the money re- 
ceived by him on the ſale of any part of the reſidue of the 
18, 400 J. ſtock (over and above the ſaid 54007.) ſold out by hin 
in September and October 1697: So that either no part of tht 
18,400/. ſtock was in truſt fer Mr. Frederick, or if any part 
it was bought for him, it muſt have been part of the ſtock fo 
fold out in September and October 1697, and Sir Stephen mult 
have conſidered the remaining 5400/. ſtock as his own propetty. 


that the firſt and principal queſtion was, Whether the ſtock i 
queſtion was bought by Sir Stephen Evence on his own account, 
or for Mr. Frederick? That it not only appeared by the books 
of Sir Stephen Evance and Co. regularly kept by their clerks, that 
Mr. Frederick was made debtor for the purchaſe of theſe ſerenl 
parcels of ſtock, at the times of the reſpective purchaſes; bi 
in the account delivered by Sir Stephen to Mr. Frederic, 

| | | el 
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their differences in 1693, Mr. Frederick was made debtor for | 
the purchaſe money, and thereby Sir Stephen in the molt effec- 


tal manner, declared the truſt for him; and in the bill which 
Mr. Frederick aftetwards brought to impeach that account, he 
was ſo far from ſuggeſting, that the ſtock was not purchaſed for 
him, that he in effect admitted it, by charging that Sir Stephen per- 
ſuaded him to buy it at extravagant prices, and that he believed it 
was Sir Stephen's own ſtock. But the appellants had no occaſion 
to reſort to any other evidence, than Mr. Frederic#'s books and 
papers in their own cuſtody, for the fulleſt ſatisfation on this 
ſubject, For in Mr. Fregerickt's own caſh book, he had charged 
what he paid the broker for his commiſſion for the purchaſe of 
this ſtock, in the following entry; * 3d Feb. By African ſtock 
« 1691-2, paid Afton brokerage of 200 J. transferred Sir Stephen 
« Evance, being for my account in his name, 11,” The original 
ſtock quadruple beimg 800/. the brokerage thereon at 23. 6d. 
er cent. the known commiſſion on purchaſe of ſtock, amount- 
ed to 11. But the evidence did not reſt here; for in two dif- 
ferent papers of Mr. Fredericks hand writing, purporting to be 
an account of ſums paid by Sir Stephen Evance for him, were 
the following entries; “28th TFuly g1, 200/. African ſtock, 
* 736/. ditto, 200 J. 740 J. 6th Auguſt gool. after doubling 


« 265/.” correſponding exactly with the dates of the receipts 
produced by the reſpondent. | 


The appellants however ſeemed to rely on the following ob- 
jections, to ſhew that the ſtock was not purchaſed for Mr. Fre- 
cerick, I. That no written order was produced for the purchaſe 
of it. IT. That the ſtock was bought in Sir Stephen Evance's 
name, and never was transferred into Mr. Frederickt's name. 
III. That Sir Stephen had never accounted for any dividends. 
Iv. That his affignees had ſold the ſtock, without any authority 
from Mr, Frederick's repreſentative. V. That ſuppoſing the 
lock to have been transferred into Sir Stephen Evance's name in 
truſt for Mr. Frederick, it did not appear he paid any thing for 
it, the receipts for the purchaſe money not having been proved. 


As to the firſt objection, it was a very unfavourable one to be 
made at the diſtance of above 70 years from the tranſaction ; and 
the more ſo, as in the various purchaſes admitted to have been 
made of government - ſecurities by Sir Stephen Evance for Mr. 
Vol. VI. 5 D | Frederick 
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no one inſtance been produced; and the apparent confidence 


expected, that any clearer evidence could be given after ſo gl 
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Frederick, a direction for the purchaſe of ſach ſecurities, had in 


which ſubſiſted between the parties during the courſe of theſe 
tranſactions, made it unneceſſary: But it was apprehended, that 
the facts above ſtated entirely removed this objection. 


The ſecond objection received the cleareſt anſwer, it being 
proved that Mr. Frederick was not free of the company till the 
year 1719, conſequently not capable of accepting a transfer of 
the ſtock till that time. 


As to the third and fourth objections, there was only one di- 
vidend between the purchaſe of the ſtock in 1691, and the deli. 
very of the account in 1693; and admitting that this dividend 
was in fact received by Sir Stephen Evence, as the ſtock was in- 
corporated with his own, one dividend warrant was made out far 
the whole; and as Sir Stephen's clerks might not know the pro- 
portion due to Mr. Frederick of this dividend, ſuch ignorance 
moſt probably occaſioned the omiſſion. But the order appealed 
from had done juſtice to Mr. Frederict's eſtate, by directing that 
it ſhould have credit for the dividends received by Sir Stepben 
Evance, if any had been received. It was admitted, that the al- 


ſignees, unacquainted with the truſt, had ſold the ſtock in quel- 


tion, with the reſt of Sir Stephen's ſtock; but if there was {a 
tis factory evidence, that he was a truſtee as to this ſtock for Mr. 
Frederick, it was apprehended, that neither the omiſſion of giv- 
ing credit for the dividends, nor the aſſignees ignorantly ſelling 


the ſtock itſelf, would any more deſtroy the truſt, by reafon of 
the loſs attending the ſtock, than it would have done if the ſtock 


had been ſold to great advantage. 


And as to the fifth objection, it ſcarcely called for any anſues 
as it muſt be preſumed that ſome monies were paid for thele 
parcels of ſtock. However, the particular prices were aſcertall- 
ed by Mr. Frederick's own memorandums ; and it could not be 


a length of time. 


But it was further objected, that no written order was pier 
duced from Mr. Frederick, directing the payment of the cab 


and that theſe calls were not compulſory, At this diſtance ® 
tim 


R 


Y 
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ine, and for the reaſons before ſtated, the firſt part of this ob- 
tion ought not to have any weight, Mr. Frederick mult 
bow that Sir Stephen was poſſeſſed of this ſtock in tryſt for him; 
4 from the nature of the tranſaction he could not be ignorant 
the calls. The account of 1693 informed him, that Sir 
ben had at that time paid a call of 40 J. per cent. of which 
bis bill brought to impeach that account, Mr. Frederick never 
mplained, nor did he give Sir Stephen notice to diſcontinue 
future calls; and therefore Sir Stephen acted the part of a 
ichful truſtee, though he and Mr, Frederic were not then in 
late of friendſhip, by ſhewing the ſame attention to his pro- 
ety that he ſhewed to his own, in anſwering the calls on both, 
to the ſecond part of this objection, it was admitted, that the 
or calls were voluntary ; but the latter were attended with pe- 
lies in caſe of default of payment, ſuch as a forfeiture of divi- 
nds, and a prohibition of the transfer of the ſtock. But it was 
prehended, that where a truſtee exerciſes a diſcretionary power 
"fide, and in the ſame manner as he acts with regard to.his own 
operty, he always receives the protection of a Court of Equity; 
( the preſent caſe afforded a much ſtronger argument for this 

dtection, as it appeared, that Mr. Frederick had full notice of 
e firſt call of 40 / per cent. and never made the leaſt objection 

It, And the fair and honeſt execution of diſcretionary acts of 
s kind by truſtees, has not only conſtantly received the in- 

mnity of Courts of Equity, but they have alſo been the ob- 

of legiſlative care; particularly with reſpe& to the volun- 

lubſcription made by truſtees of the long annuities into the 

tb jra Company, in the year 1720, purſuant to an invitation 

from the Court of Directors, for that purpoſc. 


After hearing Counſel on theſe appeals, it was oRDERED and 
JUDGED, that the orders complained of in the original appeal, 
far as they over-ruled the appellant's 1 3th exception, ſhould 
verſed, And it was further oRDERED, that the parties 
ud proceed to a trial at law, in the Court of Common Pleas, 
on the following iſſue: Whether Thomas Frederick, Eſq; 
as damnified, to the amount of 4000 J. or any other and what 
um, by Sir Stephen Evance having torn a paper at the Caſtle 
Lavery in Fleet Street, ſometime after the ſuits between the 
ad Sir Stephen Evance and the ſaid Thomas Frederick were 
un?” And if the jury ſhould find that the ſaid Thomas 

7 Frederick 


Orders 
reverſed 

in part. 
M. S. Jour. 
ſub anno 
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Frederick was damnified to a leſs amount, the foftea wa tot 
indorſed accordingly. And it was further orDERED, tha p 
reſpondent in the original appeal ſhould be plaintiff at law, 1 
that the appellant ſhould be the defendant; who was forthwi 
to name an attorney to accept a declaration, appear and plead t 
iſſue; and that the iſſue ſhould be ſettled by a Maſter, in ee 
the parties differed about the ſame. And it was further oy 
DERED, that the conſideration of the order made by his Honod 
the Maſter of the Rolls, allowing the ſaid 13th exception, g 
alſo of all further directions and coſts, ſhould be reſerveds 
after the ſaid trial. And it was further oRDERED and apjupg 
ED, that the orders complained of by the croſs appeal ſhouldf 
affirmed : And that the Court of Chancery ſhould give alla 
ceſſary and proper directions, for. carrying this judgment ju 


James Hunter, = 8 5 | Appellant. 


John Sheppard, and others, -— _ Reſpondeal 
17th April, 1769. 


+ HE appellant was for many years one of the moſt | 
ſiderable dealers in hops in England, and living in 


don, he employed one Abraham Rye to buy hops for him of 
hop planters and others in Kent for ſeveral years, whereby 
was the appellant's known agent to all the gentlemen, % 
planters and hop dealers in and about Canterbury; and hd 
pellant having been many years in trade, had conſtantly, by ; 
ſelf or Rye, bought the principal planters hops in that 8% 
bourhood, and was looked upon by ſeveral of them as their 
ſtant purchaſor of hops at the common market price, and 


16th of Fune 1769, when the jury found that the eſtate of the ſaid Thomas | 
was not damnified ic the ſum of 4000/1. or any other ſum, by the deſtruction 
paper in the ſaid iſſue mentioned. And the cauſes being heard for furthE! 
tions and colts, on the 13th of December following, the Court held the lad, 


exception to be good and lufficient, and allowed the ſame accordingly: 
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ſeogtections with them were ſo well known to all the dealers in 
hops in and about Canterbury, that few or none of them, for a 
Gries of years, attempted to treat with thoſe gentlemen for their 
hops, until the year 1764, when the reſpondents, being dealers in 
hops at Canterbury, and hearing from Rye that he had received 
wexpreſs or particular orders from the appellant ſo early as uſual, 
batimated to him that the appellant had employed another agent, 
nd ſo prevailed upon Rye to enter into an agreement with them, 
for buying hops of that ſeaſon on his and their joint account, 
ke was immediately diſpatched to Sir Thomas Pym Hales and 
der the appeHant's friends, whoſe hops he had uſually bought, 
nd agreed for the purchaſe of them as he had formerly done, 
without declaring for whoſe uſe he bought them; but Sir Tho- 


gar Hales and the other gentlemen conſidered him as buying for 
the appellant, and for him only. 


Hops bearing a greater price in that year than uſual, made the 
ppellant back ward in contracting for any conſiderable quantity, 
be found how the markets went; and receiving a letter from 


In anſwer- on the 17th of September 1764, which he. incloſed to 
ye, purporting, that he ſhould be ready to give Geoghegan as 
Woh a price for his hops as any one elſe would when they were 
Aged; and until then, he thought it impoſſible to put a fair 
Wlvation upon them; deſiring Rye in his letter to keep him re- 
Warly adviſed of what paſſed in the country, and as ſoon as 
Kre was an opening for doing buſineſs, Rye might depend upon 
wing his orders; and that the appellant ſhould buy ordinary 
bps, as well as fine hops in pockets. By another letter from 
began, of the 2oth of September, he informed the appel- 
t that they ſhould not differ if poſſible, being very deſirous, 
dealing with the appellant for his part, and perhaps for Lady 
Wdres's; and about the 26th of the ſame month, the appel- 
Mt wrote to Rye, that he ſhould be at Canterbury in the middle- 
the next week, and accordingly arrived there. on the 29th, 
MMNg to buy. the hops of Geoghegan, Hales, Hardres, Becking- 
In, Nougham and Abbott; but being informed by ſome people, 
it Nye had the day before bought for him what are called the 
urn hops, and alſo Hales's hops, and by others, particularly the 
Pndent Sheppard, that Rye had bought them for himlclf, 
Ppard and others; the appellant, to get at the truth, went. 
Vol. VI. | Roh HAS | 
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le. Geagbe gan relative to his hops, the appellant wrote him 
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— to Geogbegan, who told him he had ſold Rye all the bourn hopy 


1769. 


at g J. per hundred for the appellant's uſe, and defired the ap- 
pellant, as he was then in the country, to advance him ſome 
money on account thereof, which the appellant accordingly gig, 
and Geogbegan hearing the next day that Sheppard pretended thi 
Rye had bought the hops for him, declared that no body ſhoulg 
have them but the appellant, as they had been in treaty before 
about them ; that he always intended giving the appellant the 
preference, and had ſold them to Rye as the appellant's ſervant, 
and On his account. The appellant went next to Sit Thomur 
Hales, who told him, that fince he had ſold his hops to Rye, 
for the appellant's uſe, he heard that Sheppard laid claim thereto, 
but that he looked upon Rye as the appellant's agent, and ha 


treated with and fold him his hops for the appellant's uſe, but 


if the appellant was not diſpoſed to take them at the price fixed 
to Rye, being 8 J. 156. per hundred, it ſhould be no bargain; 
that he would keep them, and not deliver a ſingle pocket to Ry 
but on the appellant's account ; adding, that Sheppard and the 
others were entire ſtrangers to him; whereupon the appellat 
agreed with Sir Thomas Hales for his hops at 8 J. 155. fer hun- 
dred, and paid him 700 J. in part thereof. One Mrs, Abb 
likewiſe, the wife of Charles 4bbor, a hop planter, came to the 
appellant and informed him, that ſhe had been treating with Ry, 
the appellant's agent, for ſale of her huſband's hops, that they 
had differed about the price, and as ſhe underſtood that Rye hat 


treated with her on the appellant's behalf, ſhe therefore offered 


to ſell them to the appellant, who accordingly agreed with bt! 
for the purchaſe of all her huſband's hops, at different prices, 
Theſe ſeveral parcels of hops thus bought of Geoghegan, Hy'- 
am, Hales and Abbott, were ſoon afterwards delivered in Londit 


to the appellant's uſe, and he paid for them all. 


But in Michaelmas Term 1764, the reſpondents thought pro 
to file their bill in the Court of Chancery againſt the appellants 
Sir Thomas Pym Hales, Geoghegan, Hougham, Lady Harares, Beck: 
ingham, Corbett, Abbott and Rye; ſetting forth, that on the 
27th of September 1764, they had made an agreement with R 
for purchaſing the hops of Hales, Geog began, Houg ban, Hardrth 
Beckingham, Corbett and Abbott, on their joint account, to th 
intent that the ſame might be afterwards ſold for their equal l. 
nefit, and that Rye ſhould, on his own and the reſpondent p 
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half, treat with Hales, Geoghegan, Hougham, Hardres, Becking- 
lun, Corbett and Abbott, or ſome of them, for the purchaſe of 
heir ſeveral parcels of hops of that year's growth. That accord- 
ingly Rye went the next day to Sir Thomas Pym Hales, and agreed 
vith him for the purchaſe of all his hops, at 8 J. 15s. per hun- 
red, Geog hegan's at 97. per hundred, Abbott's at 8 I. 155. and 
paid them ſome money on account. That all theſe contracts 
were made on the joint account of Rye and the reſpondents, 
whereof Sir Thomas Hales and the others were then informed, 
or ſoon after, and that they were in ſeveral inſtances confirmed, 
nd in part performed by the reſpective owners delivering Rye 
fmples of the hops, accepting money from him towards pay- 
ment, and promiſing to perform the agreements. That the ap- 
rellant had never directed or authoriſed Rye to contract for the 
purchaſe of theſe hops, nor had, before Rye's entering into ſuch 
contracts, any expectation that Rye would contract with Hales, 
Gughegan, Hougham, Hardres, Beckingham, Corbett and Abbott, 
for the purchaſe of their hops : But, on the contrary, although 
the appellant had in ſome paſt years employed Rye as his agent 
for buying hops in the neighbourhood of Canterbury, he had, on 
ſome diſpleaſure conceived againſt him, diſmiſſed Rye for two 
ears beſore September 1764 from ſuch employment, and reſolv- 
ed to employ him no more in that capacity, whereof he had 
given Rye notice ; and had ſeyeral times declared, he would no 
more employ him in that buſineſs, and had therefore ſent him 
do orders in that year to buy hops as he had conſtantly done be- 
fore, except in the year 1763, but had come himſelf into the 
tighbourhood of Canterbury, in the month of September, in or- 
ler perſonally to buy hops, which was not uſual with him while 
employed Rye. That in all former years, the appellant, long 
Pefore the 28th of September, applied to the owners of the hop 
pounds perſonally, or by letter, concerning their hops, but had 


1704; on the contrary, he had ſome ſhort time before that day 
utten a letter to Rye, declaring he was quite idle in the hop 
ade, and had then no thoughts of buying any ; and on his jour- 
to Canterbury in September, had offered to employ another 
erſon as his agent to buy hops for him; and had alſo declared 
leral times, that Rye had contracted for his own and the re- 
PPndents, and not on the appellant's account. That Rye hearing 
the 27th of September, that ſome perſons were arrived, or 
ſoon 


383 


— 
1769. 
— 


nade no ſuch application to them before the 28th of September 


30 4 


3 ſoon expected in the neighbourhood of Canterbury, expreſſed 


this letter and at other times, promiſed that the hops ſhould be 


livered the hops. That Mary Abbott acknowledged her nut: 


| ſmall preſent from the perſons with whom ſhe from time 
time bargained for ſale of her huſband's goods, to any conſidera) 


ſidered Rye as treating with him on his own account, and 


dents did not admit, he had done it only with a view of u 
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that very evening an inclination to Sheppard, inſtantly to 90 
from Canterbury to Hales, Geoghegan and Abbott, and contrad 
for their hops, leſt the weſt country Quakers ſhould be before 
him: And though he was diſſuaded by Sheppard from going 
that night, he went early the next morning; agreed with Hajy, 
Geoghegan and Abbott, and brought and delivered to Sheppard 
ſamples of the hops, and publicly declared he had bought them] 
for himſelf and the reſpondents, boaſting of his management in 
getting the ſtart of the Quakers, who were entering, as he came out 
of Hales's yard. That on the 2gth of September, Rye met Sheppurs 
in Canterbury ; and after telling him of the purchaſe he had made 
of hops on his own and the reſpondents account, repreſented to 
Sheppard that he had occaſion for money, who gave him 72 /, and 


50 J. on account; that on the ſame day, after contracting with 


Hates, Geogbegan and Abott, Rye had entered into treaty to ſell hi 
part of theſe contracts; and had, after the appellant claimed aright 
to the hops, declared, that he had no order or authority from 1 


to buy or treat for theſe or any hops whatſoever in that year, aud 
to ſhew that the hops were contracted for on his own and tte 


reſpondents account, and not on the appellant's, he produced 1 
letter to him from Sir Thomas Hales, intimating, that if he 
choſe to have the hops, he muſt come the next morning by 
8 0 clock, far that other perſons would come and ſce them at 
110 clock that morning. That Rye, at the time of producing 


delivered for the joint uſe of him and the reſpondents, and to 
go with Sheppard the next morning to Hales and others, and in- 
form them that the contracts were made on his and the re- 
ſpondents account; and they had notice thereof before they c 


band's hops were bought on Rye's and the reſpondents joint aer 
count, and promiſed to deliver them for their uſe, making be 
a preſent of five guineas, it being uſual with her to require 


amount. That Hales s letter to Rye was evidence, that [1s es col 
not a 


an agent; and if Rye had on the ſaid treaties mentioned the # 
pellant' s name to Hales, Geoghegan and Abbott, which the reſpon 


in 
2 ducl 
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tucing them to ſell him their hops, as the appellant had dealt 
with them before, and they knew him to be a perſon of good 
circumſtances ; whereas the reſpondents having never before dealt 
vith them, were ſtrangers, and the hops were of a large value: 
And Rye afterwards informed them that the contracts were not 
for the appellant, but on his own and the reſpondents joint ac- 
count. That the reſpondents gave notice to Hales and the others, 
forbidding the delivery of the hops to the appellant, long be- 
ſore they were delivered to him; but the appellant finding, that 
by the riſe of hops which ſoon after happened, the contracts 
yere beneficial, reſolved to obtain them for himſelf at the price 
zreed for by Rye; and thinking that Rye's having been em- 
ployed by him as his agent in buying hops, afforded a favour- 
able opportunity of effeCting his deſign, he had, by ſome reward 
or promiſe, or by again employing Rye in his ſervice, prevail- 
cd on him to declare to Hales and the other hop owners, that 
the ſaid contracts were made on the appellant's account; and the 
ippellant had made the like declaration; but that, notwithſtand- 
ag this, the hop owners ought to deliver them to the reſpon- 
lents, upon payment of the money remaining due; and if any 
of them had been delivered to the appellant, ſuch delivety was 
n act of fraud, and the reſpondents ought to have ſatisfaction. 
The bill therefore prayed, that an account might be taken of 
al the hops agreed to be purchaſed, and the price thereof 
cording to the terms of the agreement, and of all money 
received by or for the uſe of the hop planters, towards their 
ayment; and if the hops had not been already. delivered 
to the appellant, that they might be delivered to the reſpon- 
xnts, they paying ſuch money, if any, as remained unpaid, in 
flpect of the price thereof; and if the hops had been deli- 
wp to the appellant and he ſhould have ſold them, or any part 
3% that he might account with, and pay the reſpondents 
"Kr ſhares of the profit made by ſuch ſale. | | 


The appellant by his anſwer, admitted his having bought Hales's, 
"3bezan's and Abott's hops, and having ſold part thereof, the 
der part remained unſold ; but inſiſted he was entitled to the 
d My ſatisfaction for them to the reſpondents, being a pur- ; 
dor of the hops for a fair and valuable confideration ; and 


decei LY 2 
ceit, fraud, or circumvention whatſoever : He admitted 


1 | : | 
dole benefit thereof, without rendering any account, or mak- | 


at . . ' , [ ö 
the tranſaction was fair, open, and honeſt on his part, without 
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he had given no particular or expreſs orders to Rye, for buyin 

8 
the hops of that year, but had in general retained him a; his 
agent; and particularly agreed with him, that he ſhould not 
buy hops for any other perſon, That about three weeks befy;e 
the appellant went down to Canterbury, he informed Rye, thy 
he was to continue buying hops for him as uſual, and had never 
diſmiſſed Rye from that employment, nor ever reſolved ſo to do 
or to employ him no more, though he might, on ſome hai 
fions, have declared his diſſatisfaction at Rye's conduct. Thy 
he never paid or promiſed Rye any money or other benefit, pro. 
fit, or advantage, in conſideration of his making ſuch declati. 
tion as the reſpondents had alledged in their bill, or in con- 
ſideration of his being any ways inſtrumental in procuring the 
hops to be ſold or delivered to him, otherwiſe than his accuſ. 
tomed commiſſion ; nor had promiſed any benefit to the hop 
owners, above what was agreed to be paid them for the bop, 
fave ten guineas to Abbott's wife. That between the 19th cf 
September and the 17th of November, he had bought hops at or 
about Canterbury, to the amount of 30,000/. ſeveral perſons be- 
ing concerned with him in the purchaſe. That forty one 
pockets of Geoghegan's and Hougham's hops, were ſent to the 
warehouſe, and ſeventy pockets of Hale's and twelve pockets of 
Abbott's, to the warehouſes of the other perſons concerned there- 
in: And until the accounts between him and thoſe other per- 
ſons were ſettled, he could not ſet forth whether Halc's and 
Abbott's hops would or would not turn out profitable; but tha 
thirty three pockets, part of the forty one, had been fold a 
different prices, from 91. to 10/. 7s. 6d. the hundred, and had 
produced 4254. 15s. 6d. and the remaining eight pockets were ſtil 
unfold; and after valuing the ſaid eight pockets at the then 
market price, and deducting the neceſſary expences and out- 
goings, attending the ſale of the thirty three pockets, there 
would be a loſs, and not a profit, upon the forty one pockets 
That in 1764, hops being later than uſual, and thinking tie 
bore too high a price, the appellant forebore ordering Rye to bi 
any for him, until he himſelf ſhould go to Canteroury. Thi 
he had uſually given orders to Rye, ſometimes in writing . 
ſometimes by word of mouth, for upwards of ſeven years laſt pa 
to buy hops for him, about September in each year, or © ſoo 
as they were uſually gathered and fit for ſale ; and that Rye bu 
many times bought hops far him, without xeceiving an) ”_ | 
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Jute orders, being generally retained by him as his agent for that 
purpoſe. That having occaſion for a large quantity of hops, 


Kingsford and Thomas Giles to buy hops for him, on the uſual 
commiſſion of one ſhilling per hundred weight. That he till 
employed Kingsford and Rye, but not Giles, and might have occa- 
on to employ ſeveral perſons for buying hops in and about Can- 
triury. He admitted, that the hop owners, conſidering him as 
the purchaſor, had delivered the hops in queſtion to him, as the 
ral purchaſor thereof for a fair and valuable conſideration. 


Nhe by his anſwer ſaid, that on the 27th of September 1764, 
being in company with the reſpondents, the converſation turn- 
ing upon hops, he informed them that he expected orders from 
theappellant to buy the bourn hops, and the hops of Hales. 
That the reſpondents then intimated to him, that the appellant 
would not become the purchaſor of the ſaid hops, nor of any hops till 
(brifmas, and would have engaged him to purchaſe the bourn and 
Hale hops for their and his (Rye's) account, but he then de- 
cared he would not purchaſe the hops on any other perſon's ac- 
count than the appellant's, if he would have them. That hearing 
ſane perſons were about buying the-bourn and Hales's hops, he 
ws alarmed thereat, and having no poſitive directions from the 
ppeſlant to buy for him, he determined to run the riſque of 
buying them himſelf, rather than they ſhould fall into the hands 
1 {trangers, and that the reſpondents told him, that if he purchaſ- 
6 them, they would be concerned with him therein, and he, 
would be concerned with them in the purchaſe of ſome other 
aps which they had in view, to which Rye aſſented; and in 
© morning of the 28th of September, he went and agreed 
Fith Geoghegan, Hougham, Hardres and Beckingham at gl. per 
undred, and gave Geoghegan one guinea carneſt. That he after- 
rds went and agreed with Hales and Abbott at 84. 15s. 81. nos. 
id 71. per hundred weight. That he was at that time, as he 
ad been ever ſince 1757, the appellant's known agent for buy- 
g hops in and about Canterbury, and had for ſome years, at 
ch, bought Geogbegan's, Hougham's, Hardres, and Becłing- 
ing hops, and the preceding year Hales's, and then appeared to 


nary, That the appellant coming to Canterbury on the 
{th of September 1764, applied to Geoghegan, Hales and Abbot, 


6 and 


te had treated with ſeveral perſons himſelf, and employed Fohn 


\ 


t hop owners as ſuch ; nor did he at all inform them to the 
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and purchaſed their hops at the price Rye had agreed for, except t 


divers quantities of hops under that agreement, but refuſed t9 44 


am reſolved to be ſo till hops are cheaper. You are ſo kind 


That at the time he bought the hops, he took ſmall ſap 


they ſhould have occaſion to call for it., That he had fete 
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guineas to Abbot's wife; he denied that he entered into any agree 
ment with the reſpondents, for porchayeg the hops on their join 
account, or that he alone ſhould, on the behalf of himſelf and the 
reſt of the reſpondents, treat with the hop owners for the Purchaſing 
their hops, otherwiſe than as aforeſaid, But admitted that it y, 
agreed between them, that they ſhould purchaſe diverſe other hg, 
on their joint account, and that the reſpondents had ſince purcha( 


mit Rye to have any benefit thereby. That he was never diſmif; 
by the appellant from his ſervice, as agent ; on the contrary, th 
appellant had correſponded with him as his agent in the ſumny 
of 1764, in ſuch manner as he had uſually been accuſtomed to 4 
and that he had not received any gratuity, reward or ſatisfactio 
from the appellant for purchaſing the ſaid hops, or being in 
ſtrumental in procuring them to be delivered to him, other thy 
the uſual commiſſion: And no part of the hops had he 
delivered to him, nor had he received any benefit therefrom 

That the appellant, on the 26th of September 1764, wrotet 
Rye: I thank you for hinting to me of Jobn Pickman's hoy 
„ ] ſhould like to buy them or any other of that kind, but 
„ ſuppoſe he will not ſtay for my coming down, which I don 
think will be before the middle of next week, although Ic 
* not plead buſineſs; for I never had a proſpect of doing ſo lit 
e buſineſs ſince I have known the trade. I am quite idle, a 


« write to me of the higheſt prices that ate given with you, bi 


© not a word of what low prices are going for brown hops: | 


« formation on that head would be grateful to me from & 
« Rye. I hear it reported, that 6 J. 10s. to 7/. and 7/. 10 
have been prices for a great many of your hops this we: 
« Pray tell me what you know has been done in bags, oi lo 
priced pockets, and what you think could be done in them 


thereof, and afterwards returning to Canterbury, laid them int 
parlour window, when ſome of the reſpondents looked 44 
examined them. Denied his receiving 72 J. from Sheppark | 
the purpoſes mentioned in the bill, but for the purpoſe of 
poſing thereof to ſuch perſons as Sheppard, Rayner and one ) 
Lade had contracted with for ſeveral enſging growths of hops 


A 
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col. on the ſame account, and ſeveral other ſums, which he had 


Weppard refuſed to accept it, under pretence that he had paid 
the fame on account of the hops in the bill mentioned. Denied 
ji having promiſed the reſpondents, that the hops agreed for 
ſhould be at any time or place delivered for his and the reſpon- 
lents joint uſe, not having purchaſed them in the name of any 
particular perſon ; and the hops were not then bagged up: And 
wid that Hales told him, in the appellant's preſence, that at the 
ime Rye bought his hops, he underſtood they were bought for 
he appellant, and that the appellant ſhould have them. 


: The defendants, Hales, Hougham, Abbott and Geoghegan by 
their anſwers, ſaid, that they had looked upon Rye as the appel- 
at's agent, and had ſold him their hops for the appellant's uſe ; 
they knew nothing of Sheppard, Rayner or Royle, nor had ever 
heard that Rye was concerned with them, but knew that he was 
the appellant's agent. 


The cauſe being at iſſue, and the appellant not thinking him- 
lf at all anſwerable to the reſpondents for any part of the above 
tranſlation, and there being no charge of fraud againſt him, the 
omplaint being againſt Rye only, he thought it unneceſſary to ex- 
mine witneſſes. But thoſe examined for the reſpondents, fully 
proved the agreement entered into between them and Rye, and 
bis purchaſing the hops in queſtion on their joint account. 


On the zoth of June 1767, the cauſe was heard before the 
Lord Chancellor Camden, who was pleaſed to declare, that 
de plaintiffs, together with the defendant Rye, entered into 
rinerſhip upon the 27th of September 1764, in all the hops 
mich Rye ſhould purchaſe of the planters in that year, for their 
nt benefit; but that Rye having afterwards, in breach of his 
cement, and in colluſion with the appellant, procured all the 
025 in Queſtion, ſo bought for the benefit of the partnerſhip, to 
e delivered over to the appellant; his Lordſhip further declared, 
hat Rye had no right, in taking the account prayed by the plain- 


„bin, to any benefit or advantage of his fourth ſhare of the 
e erſhip under the ſaid agreement; and decreed, that it ſhould 
1 ſeferred to the Maſter, to take an account between the appel- 
eo ande the reſpondents, as to the guantum and value of the 
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— ſeveral parcels of hops in queſtion ; and in taking ſuch Account 
time Maſter was to enquire for what ſums the ſame had been fol 
by the other defendants the planters, when the ſame were del. 
vered to the appellant; and whether the appellant, or any of hie 
partners had ſold any of the hops in queſtion, at any time before 
the 2oth of November 1764 ; and if the Maſter ſhould find thy 
any ſuch had been fold before that time, then he was to enquir 
at what prices the ſame had been ſo ſold, and that the beſt Price 
that ſhould be proved to have been given, ſhould be the mes. 
ſure of the plaintiffs damages ſuſtained by the breach of the (4 
partnerſhip. But in caſe none of the hops had been ſold befor 
| | that time, or if proof ſhould not be made touching the price x 
| which the ſame were fold, then that the Maſter ſhould enquire 
and ſtate to the Court, what was the higheſt price given for hops 
| of the like quality that year, at any time before the ſaid 2othe 
4 November, and that the Maſter ſhould compute the difference 
| between the value of the hops as if ſold at the beſt price, and 
{ | the value of them at the price they were ſo delivered out to the 
1 appellant; and that ſuch difference ſhould be divided into four 
equal parts, and that the appellant ſhould pay to each of the 
plaintiffs one ſuch fourth part; and that the appellant and Ry 
ſhould pay to the plaintiffs and the other detendants, their coſt 
of ſuit to the time of the decree, to be taxed by the Maſter; and 
his Lordſhip reſerved the conſideration of ſubſequent colts, until 
after the Maſter ſhould have made his report. 
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13 The appcllant conceiving himſelf to be much aggrieved h 
A. Forreter. this decree, appealed from it; inſiſting, that he did not appt 
guilty of one fingle act of impoſition upon the reſpondents, or 0 
the leaſt colluſion with Rye to their prejudice. Rye had fo 
ſeveral years been the appellant's known agent in the count!) 
for buviong hops, and was ſo in 1764. The hop planters ken 
him in no other light, and whatever declarations the appellan 
might make to Sheppard, in Auguſt or September 1704, ef 
Allen on the 29th of September 1704, againſt his future * 
ployment of Rye, would not alter the queſtion. Theſe two " 
nefles, for any thing which appeared to the contrary, were lil 
better than ſtrangers to: the appellant; nay, one of them {wot 
their converſation to have been at a caſual meeting on the 9 
But however ſeriouſly theſe expreflions might be conſidere!) 
the reſpondents, the appellant's reaſon for uſing them, Was e 


differ 


bs 
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«#rent from what they ſuppoſed. The trade was at that time 
jery particularly circumſtanced ; hops being in 1764, like South 
ju ſtock in 1720, or India ſtock in 1767, and it required great 
caution to deal in them with ſafety and advantage; in all 
«hich caſes, the great art is to conceal the real intention; and 
the appellant being the moſt conſiderable dealer in England, was 
ut obliged to let into the ſecret, every man who pleaſed to ſpeak 
o him on the ſubject, whether upon the road or elſewhere. To 
ach he might ſay, he would employ Rye no more, or would 
buy no hops that year, and this to prevent the price from being 
ziſed upon him. Such fineſſes moſt dealers think themſelves 
n liberty to uſe at certain periods; and that the appellant never 
rally meant to diſmiſs Rye, was proved by the correſpondence 
between them, of the 17th and 26th of September, as ſet forth 
in the anſwers ; the laſt of which, though partially ſtated in the 
bill to ſerve the intended purpoſe, proved to demonſtration, not 
only that Rye was ſtill employed by the appellant, but that the ap- 
rellant did actually intend buying hops, and was only poſtponing 
it fora very few days until his arrival at Canterbury, on account of 
their very high price. But taking it in the ſtrongeſt light againſt 
the appellant, how it could avail the reſpondents, was difficult 
bo prove; ſurely a declaration made only on the 29th of Sep- 
lenber, could not apply to a partnerſhip ſaid to. be entered into 
between Rye and the reſpondents on the 27th; and the fimilar 
preceding declarations made by him in Auguſt and September, 
ere plainly unknown to the reſpondents on the 27th, when 
bey attempted inveigling Rye into a partnerſhip with them, in 
aud and prejudice of the appellant ; not upon any expreſs diſ- 
nion of Rye by him, but upon an implied one only, or change 
intent as to buying hops, grounded ſingly on his not having 
at his orders to Rye ſo early as uſual. The fraud therefore was 
hanifeſtly not on. the fide of the appellant, but of the reſpon— 
ts. They were indeed guilty of a double fraud; firſt upon the 
Ppcllant, and next upon the hop planters. Aware, as they them- 
ves let forth in their bill, Sat the bop planters would be cau- 
us of dealing with them as ftrangers, they ſent Rye to treat 
th the hop planters, without declaring on whole part hg treat- 
. Theſe, totally ſtrangers to any clandeſtine tranſaction be- 
ten Rye and the reſpondents, treated with him upon the old foot- 
Sof his being the appellant's agent, and poſitively ſwore they 
o. A manifeſt proof of the fraudulent intent of the reſpon— 


dents, 
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dents, who, conſcious of their want of credit with the he 
planters, availed themſelves of Rye's known character of bcing 
the appellant's agent, to draw the others into a contra, a, 
honeſt and fair dealing men, they ſhould have treated ahoje 
board, as the appellant had always done, and as they charged 
by their bill, the Quakers meant to do. The appellant was al 
this while totally ignorant of this under-hand practice, nor waz 
there a tittle of proof to the contrary ; and when he firſt obtain. 
ed an account thereof, on his arrival at Canterbury, on the 2gth 
of September, he inſtantly went to Geoghegan and Sir Tana 
Hales, who both informed him of their having 101d their hops 
to Rye, as his agent and for his uſe; and the former required aq 
advance of money from him upon account, which the appellant 
complied with; and then came out the truth of the tranſation, 
from moſt unqueſtionable teſtimony ; for it was very indifferent 
to the planters, whether they ſold their hops to Rye as the ap- 
pellant's agent, or as a partner with the reſpondents ; to whom 
however, as never dreaming of their ſuppoſed concern, they ne- 
ver applied for payment, but to the appellant only. 


Theſe facts totally excluded the moſt diſtant idea of the . 
pellant's colluding with Rye, to deprive the reſponbents of the 
benefit of their ſuppoſed partnerſhip; for he neither did u 
could collude to deprive thoſe of a contract, who themſelves lat 
ed their own colluſive manner of coming at it; namely, that d 
employing the appellant's known agent, without which, and thi 
agent's appearing as ſuch, it could not have been compalled 
The colluſion therefore with Rye, if any there was, Was their 
and not the appellant's: And if they were really aggrieved, thei 
remedy was againſt Rye, and him only, who was their cu 
or, if they would have it fo, a party in the contrivance, to de 
ceive both the appellant and the hop planters. But the 7 
pellant, who dealt in pftima fide with the planters, asa purchal 
for a valuable conſideration, and equally ignorant of this unde 
hand work, could never be anſwerable to the reſponotl 
Laſtly, that however right the decree might be as to making 
higheſt price which the hops actually ſold for by the appel 
before the 20th of November 1764, the meaſure of the teh 
dents damages ; yet as to thoſe remaining unſold after that d 
the rule ſhould not have been the higheſt price given for bd 
before that day, but the profit actually made thereof. 


I 
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on behalf of the reſpondents it was ſaid to be plain be- 
ond diſpute, that they entered into partnerſhip with Rye, on 
the 27th of September, 1764, for purchaſing the hops in queſ- 
don; and that the reſpondents at that time conſidered Rye, 
according to the truth of the fact, as a man quite unengaged, 
ind at liberty to buy hops, &c. upon commiſſion, for any perſon. 
I; was alſo plain, that he accepted ſuch employment, and acted 
i conſequence of it, confeſſedly in partnerſhip with the reſpon- 
nts; and though by his anſwer he endeavoured to account for 
his ſubſequent extraordinary behaviour to them, by ſaying he 
ws the known agent of the appellant, and ſo received by the 
planters, he not informing them to the contrary ; yet it was 
well known, and fully proved in the cauſe, that he was a com- 
mon agent for buying hops, corn, &c. upon commiſſion. That 
the appellant, who certainly gave no orders to Rye for purchaſing 
hops in the year 1764, aſſerted in his anſwer, that he never diſ- 
miſſed Rye, or interided ſo to do; and that Rye was his ordinary 
gent, and uſed often to buy hops for his uſe, without any poſi- 
tive orders for that purpoſe : And in caſe that colour ſhould not 
be deemed ſufficient, the appellant ſet up other pretenſions to the 
de bops in queſtion, viz. the having bought the growths in former 


ga bes, and having before written to Mr. Geoghegan, touching 


his growth in 1764. In anſwer to all which ſuggeſtions it might 
be truly ſaid, that the appellant never bought Sir Thomas Hales's 
growth but once before, vig. in the preceding year, and never 
bought the growth of Abbot and his wife, who neither of them 
knew or ever ſaw the appellant ; and it therefore became neceſ- 
ary for Rye to deſcribe the appellant to them, as the gentleman 
who rode with him about the country; and with reſpect to his 
reaty with Mr. Gegghegan, it was evident that neither of them 
looked upon themſelves as bound by it; the appellant ſay ing he 
#ould be idle, and Geoghegan ordering his ſteward to fell the 
ops without waiting for the appellant, or thinking himſelf 
bliged to give him any preference, although Rye afterwards in 
became the purchaſor of them from Geoghegan. That the 
orreſpondence which ſubſiſted between the appellant and Rye 


reſpol 0 the year 1764, was meant by the appellant for no other 
1at df "poſe, than to gain all poſlible intelligence from Rye, in that 
rar b ical year, but not by any means carried on with any view to 


Mploy him; and though the appellant ſaid, that three weeks 
tiore he went to Canterbury, he told Rye to buy hops as uſual 
Vol. VI. n for 


| 
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— por him, yet in his letter of the 26th of September, 176% he 

| 176g. ſaid he was idle, and determined to remain fo till hops ſhould be 
cheaper; which declaration was a countermand to any forme 

orders to Rye, if ſuch had been given, and a prohibition to 

make purchaſes on the appellant's account. And accordingly 

Nye ſo underſtood it; for he received this letter on the 25th 0 

| September, and on the next day bought the hops in queſtion, in 
1 partnerſhip with the reſpondents. That from the whole en. 
dence it appeared plainly, that the appellant never thought af 
poſſeſſing ſuch a quantity of hops upon his arrival at Canterbury, 
but finding afterwards the advantage to be made by obtaining then, 
it his ſole view was to effect it; and though he pretended to hae 
poſſeſſed himſelf of the hops without any fraud or circumventicn, 
and that the planters themſelves, at the time of contrading, 
deemed Rye the appellant's agent; yet the appellant himſelf wel 
knew, that Rye was not at that time his agent; and ſo it 3. 
peared from the letter of the 26th of September, and many other 
circumſtances. And it being clear, that he deceived Sir Thann 
Hales and Mr. Geoghegan, and bribed the wife of Abbott, ther 
was the ſtrongeſt reaſon to believe, that indirect practices mult 
alſo have been uſed by the appellant with Rye. For it was ob- 
ſervable, that neither of them had entered into any proof in ſup- 
port of their aſſertions ; that the anſwers of both were calculated 
to prove Rye in general to be the appellant's agent, and if that 
| pretence would not ſacceed, the appellant inſiſted that he was! 
1 fair purchaſor. But to ſupport theſe propoſitions, he had es. 
N tangled himſelf in a ſeries of contradictions; and the aſſertions 
in both the anſwers, were in many reſpects falſified by the vt 
dence for the reſpondents; who had proved fraud upon the ap- 
pellant, and the colluſion between him and Rye, in as full a man- 
ner as the nature of ſo artful and ſecret a tranſaction would 


admit. 
Drexkr After hearing counſel on this appeal, it was ORDERED and Ab- 
0 | awe; 
afirmed. = JUDGED, that the ſame ſhould be diſmiſſed ; and the der 
Mr on therein complained of, affirmed. | 
1763. | 
p- 778. 


7 I 


. Caſes in Parliament. 


Il Smythe, and Others, . Appellants. 
Rickard Lomax Clay, and Others, Reſpondents, 


24th January, 1770. 


(4M UEL PAPILLON, by his will dated the 7th of 
OGober, 1725, (amongſt other things) deviſed to his ſon 
Yon Papillon, his executors and adminiſtrators, one moiety of 
his perſonal eſtate, in full for his orphanage or cuſtomary part 
thereof, payable to him at his age of 21 ; and out of the other 
moiety, which, by the cuſtom of London, was in the teſtator's own 
lilpoſal, he gave divers particular legacies ; and all the reſt of that 
moiety he gave to his brothers Lee Steere and Fohn Gledbill, and his 
rephew William Voyce, and the ſurvivors and ſurvivor of them, and 
the executors and adminiſtrators of ſuch ſurvivor, upon truſt, as 
ſoon as conveniently might be after his deceaſe, to lay out the 
lame in the purchaſe of lands in fee ſimple, and to ſettle the 


peachment of waſte; with remainder to truſtees and their heirs, 
o preſerve the contingent remainders, remainder to the heirs of 
be body of the ſaid John Papillon lawfully to be begotten ; and 
n default of ſuch ifſue, to the uſe of the children of his the ſaid 
tator's three late ſiſters, Phebe Smythe, Mary Ball and Ann 
ledhill, and the heirs of their bodies begotten or to be begotten, 
i tenants in common, and not as joint tenants, each of his ſaid 
te three fiters children, to have an equal third part thereof; 
id, in default of ſuch iſſue, to the uſe of his own right heirs 
ever: And the teſtator alſo deviſed unto his ſaid brothers 
 Steere and John Gledbill, and his ſaid nephew William Voyce, 
ö their heirs and aſſigns for ever, all his manor of Great Bent- 
in the county of Ehex, to the uſe of his ſaid ſon John Papillon 


life, without impeachment of waſte ; with remainder to truſ- 


2 ſaid late three ſiſters, Phebe Smythe, Mary Ball and Ann 
chill, and the heirs of their bodies lawfully begotten, as tenants 
"mon, and not as joint tenants, each of bis faid late three 


ſters 


ſame to the uſe of the ſaid Jobn Papillon for life, without im- 


55, to preſerve the contingent remainders, remainder to the 
rs of the body of kis ſaid ſon Jobn Papillon lawfully to be 
sotten; and in default of ſuch iſſue, 70 the uſe of the children 
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—— /iſters children to have an equal third part; and in default of ſuch 
3 iſſue to the uſe of his own right heirs for ever: And the teſtator 
| alſo willed, that his ſaid ſon John Papillon, in caſe he Married, 
ſhould have power to make a ſettlement upon any wife he ſhqy}4 
marry, for her own life only, for her jointure, of the ſaid mangr 
thereby deviſed, or of the lands to be purchaſed in Manner in 
the ſaid will mentioned: And he alſo willed, that the remainds, 
of his ſaid moiety of his perſonal eſtate, until ſuch purchip 
could be made, ſhould continue in ſome of the public ſtocks, 9 
bonds of the Eaſt-India Company, in which he ſhould leave the 
{ſame at his deceaſe; and that the dividends and intereſt thereef 
until ſuch freehold eſtates could be purchaſed and ſettled, ſhoul 
be paid in the ſame manner as the rents of the eſtate, when pur. 
chaſed and ſettled, were to be paid; and the teſtator appointed 
his nephew William Voyce ſole executor. 


The teſtator ſoon afterwards died, leaving 7% Papillon lit 
only ſon and heir, then an infant, and no other iſſue. 


The three ſiſters of the teſtator, Phebe Smythe, Mary Ball, and 
Ann Gledbill, left iſſue, who were all living at his deceale, ws, 
£Lhebe Smythe left iſſue, the appellant Jon Smythe, her only ſon, 
and two daughters, Phebe, then the wife of William Vayce, and 
Elizabeth Hippifley, wicow ; Mary Ball left two ſons, Papi 
Ball, and Benjamin Ball, and one daughter named Haube, 
then married to Benjamin Boddington ; and Ann Gledbil kf 
iſtue, Mary, the wife of Thomas Robjent, Samuel Gledbill, Ha- 
nab Gledbill, Sarah Gledbill and the reſpondent Aun Compton. 


John Papillon, the teſtator's ſon, having attained his age d 
21, on the 29th of March, 1727, preferred his bill in the 
Court of Chancery, againſt the ſaid T illiam Voyce, and Pheb: hi 
wife, Lee Steere, Jobn Gleabill, the appellant John nyt 
Elizabeth Hippiſiey, Papillon Ball, Benjamin Ball, Bene 
Boddington and Elizabeth his wife, Thomas Robjent and Jar 
his wife, Samuel Gledbill, Hannah Gledbill, Sarah Gledbili, 
the reſpondent Ann Compton, in order (among other things 
have the trufls of bis Father's will performed, and to have al ciel 
purchaſed with the reſidue of the teſtator's moiety of his perion 
eſtate, and conveyed to the uſes appointed by the wall; and * 
ſuch purchaſe, that he might have the intereſt or profits I 
a 
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appeared, and put in their anſwers; and the cauſe being at iſſue, 
came on to be heard on the 15th of July, 1728, before Sir Joſeph 
Frlyll then Maſter of the Rolls*, who after directing a general ac- 
count of the teſtator's perſonal eſtate, and an account and payment 
to the plaintiff of his orphanage moiety thereof, and likewiſe an 
account and payment to him of the rents and profits of the real 
eſtate, received by thè defendants ſince the death of the teſtator, 
and of the produce of the reſidue of the perſonal eſtate ; de- 
creed, that the ſaid reſidue ſhould be laid out in a purchaſe of 
lands according to the will, to be allowed of by the Maſter; and 
his Honour declared, that the plaintiff was entitled to an eſtate 
for life only in the lands ſo to be purchaſed, and did therefore 
order, that the ſame, when purchaſed, ſhould be conveyed to the 
truſtees named in the will, to the uſe of the plaintiff Jon Pa- 
jiln for life, without impeachment of waſte, with remainder to 
truſtees to preſerve contingent remainders, with liberty for the 
lad plaintiff to make a ſettlement on his marriage, in manner 
therein mentioned; remainder to the firſt and every other ſon of 
the plaintiff in tail, with remainder to the daughters of the 
plaintiff in tail, as tenants in common and not as Joint tenants ; 
remainder to the defendants, the children of the ſaid teſtator s three 
lers, Phebe Smythe, Mary Ball and Ann Gledhill, and the 
bers of their bodies, as tenants in common, and not as joint tenants ; 
with remainder to the right heirs of the ſaid teſtator for ever: 
And until the reſiduum of the moiety of the ſaid teſtator's per- 
onal eſtate was laid out in ſuch purchaſe of lands as aforeſaid, the 
intereſt and produce thereof was to be paid in the ſame manner as 
tte rents of the eſtate to be purchaſed and ſettled were to be 
pad; ond It w further ordered, that the defendent William 
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ach or power, belonging to the teftator's eſtate in Great Bentley, 
N tbe county of Eſſex, into court, there t9 remain for the benefit of 
Parties intereſted therein; and either party was to be at liberty 
) nipett the (aid writings, when brought into court, and to 


u copies of ſuch of them as they ſhould think fit, at their own 
narge. 5 | | 


ings) 

an ellal Th | | SIP OTE 
perion © Cauſe afterwards abated by the death of William Voyce 
nd vl ecutor, and was revived againſt his widow Phebe Voyce, 


Vor. VI. 51 bill 


aid reſidue paid to him for his uſe; To which bill the defendants | 


oyce {hould bring all the deeds and writings which be had in his | 


hi . " . 
fobn Nicholas, his executors; who, by their anſwer to the 
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—A— bill of revivor admitted aflets, to anſwer the plaintiff's de. 
—  ababes. 


| The Maſter by his report of the 3oth of June, 1729, certified 
(among other things) that there remained of the moiety of the 
teſtator's perſonal eſtate to be laid out in a purchaſe, 5000 J. Sus 
| fea ſtock, 2300 J. South ſea annuities, 22 5þ1. Eaſt-India bonds, 
l and 437. 1s. 11 4. in caſh, which South ſea ſiock and Eo. 
5 India bonds were afterwards fold, and the produce thereof laid 
out in the purchaſe of 7079 J. South ſea annuities, which made 
in the whole 9379 J. South ſea annuities, and the ſaid annuities 
were transferred into the name of the Accountant Genery|, 
But by reaſon of ſome part of theſe annuities being afterward, 
paid off, this fund was reduced to 9247 J. 75. 8 d. 


The plaintiff John Papillon, being diſſatisfied with the abo 

decree, petitioned the Lord Chancellor, and obtained an order of 

. the 25th of May, 1731, that the cauſe ſhould be ſet down to 
i= be reheard ; and he alſo exhibited a ſupplemental bill, alledging 
'' (among other things) that ſince the pronouncing of the decree 
he had diſcovered, that, by indenture dated the 14th of Od 

ber, 1697, his late father Samuel Papillon, in conſideration of 1 

marriage then intended between him and Fiducia Steere, the 

plaintiff's late mother, and of 2000 /. her portion, covenanted to 

ſettle the aforeſaid manor of Bentley, to the uſe of the {aid 

Samuel Papillon, and his aſſigns for life, without impeachment 

of waſte, and after his deceaſe to the uſe of the faid Fadi 

Steere, and her aſſigns for life, for her jointure ; and from and 

after the deceaſe of the longeſt liver of them, to the ule of the 

| heirs of the body of the ſaid Samuel Papillon, to be begotten o1 
| the body of the ſaid Fiducia Steere, and for default of ſuch iſ 
5 to the uſe of the ſaid Samuel Papillon, his heirs and aſſigns fo 
ever: That the ſaid marriage had taken effect, and the plaintil 
John Papillon was the eldeſt ſon and only iſſue of that marriage 
and heir at law of his father; that the truſtees named in tl 
ſaid indenture were dead; that the ſaid Fiducia the plaintif 
mother being likewiſe dead, in the lifetime of the ſaid Sami 
Papillon, the plaintiff became entitled in equity, on the decel 
of his father, in the nature of a purchaſor, to an eſtate tail 1 
the ſaid manor of Bentley, and the lands thereto belonging B 
the bill therefore prayed, that he might have the full — 
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ie laid covenant, and might hold the ſaid manor for ſuch 
* 15 was thereby provided for him, and that the deeds and 
writings might be delivered to him. 


To this ſupplemental bill the ſeveral defendants appeared, 
nd put in their anſwers; and the plaintiff obtained an order that 
the cauſe upon the ſupplemental bill, ſhould be ſet down to be 
lend at the ſame time with the rehearing of the original cauſe ; 
«cordingly both cauſes came on before the Lord Chancellor 
ing, on the 5th of # ebruary 1731, when his Lordſhip ordered 
that ſuch part of the former decree, as directed the deeds and 
ritings belonging to the teſtator's eſtate at Great Bentley in the 
wnty of Eſſex, to be brought into Court, ſhould be reverſed ; 
and on the ſupplemental bill decreed, that the defendants Phe- 
Vece, and Fohn Neibolas, the executors of William Voyce, 
ſhould deliver to the plaintiff all the deeds and writings which 
key had in their cuſtody or power belonging to the faid eſtate 
it Great Bentley ; and his Lordſhip declared, that the eſtate 
lrected by the decree to be purchaſed with the reſidue of the 
nojety of the perſonal eſtate of the teſtator Samuel Papillon, muſt 
in default of iſſue male of the plaintiff) be ſettled with remain- 
er to his daughters in tail, as tenants in common, and not as 
vint tenants, with croſs remainders to the ſaid daughters reſpec- 
rely in tail, and for want of iſſue of all ſuch daughters, then 
jth remainder to the children of the teſtator's three ſiſters, as in the 
wrmer decree directed, and his Lordſhip ordered the ſame ac- 
vdingly ; and that the former decree, with theſe alterations, 
dould ſtand confirmed. 


The 9247 /. 7s. 8 d. South ſea annuities was never laid out 
cording to the will and decrees before mentioned; but the in- 
reſt thereof was paid to John Papillon to the time of his 
eth; which happened on the 20th of Auguft 1763, without 


lue, | 


Jobn Papillon, in his lifetime, ſuffered a recovery of the Bent- 
eſtate, and by deed declared the uſes of that recovery to 


* he made his will, and thereby deviſed that eſtate to the 
pondent Richard Lomax Clay and his heirs for ever, and 
Pointed him ſole executor, | | : 


Upon 


Wniclf and his heirs in fee; and ſome ſhort time before his: 
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fendants in the original cauſe living, except the appellant 7 


92471. 75. 8d. South ſea annuities, and 25. 114. caſh transfer 


and John Gledbill, the other truſtees therein named, and a5 
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pon the death of John Papillon there were none of the de 


Smythe, the reſpondent Ann Compton, and Samuel Gd 
which Samuel Gledbill ſoon after died without iſſue, 


The appellant Benjamin Boddington, on the 22d of Novent, 
1763, preferred his bill in the Court of Chancery againſt the fat 
Ann Compton and others, ſetting forth the will and the ſaid de 
crees, and that he was entitled to have one third part of th 


and paid to him, or to havean eſtate tail, as tenant in comms 
in one full third part of the eſtate to be purchaſed therewith, 

Sometime in March 1764, and pending the ſuit fo brought þ 
Boddington, Richard Lomax Clay obtained an order of courſe 
that the faid decrees might be inrolled nunc pro tunc, and there 
upon procured the ſame to be ſigned and inrolled ; and they we 
in fact inrolled in the month of March 1764, and not ſooner, 


In Michaelmas Term 1765, the appellant John Smythe brough 
his bill of revivor and ſupplement againſt the repreſentatives c 
the parties in both the former cauſes, and the ſame were accord 
ingly duly revived by order, againſt William Hippiſley, as the lo 
executor of Phebe Voyce, who ſurvived John Nicholas, and die 
without iſſue (the ſaid William Hippiſley being thereby the t 
preſentative of the firſt teſtator Samuel Papillon;) and again 
Martha Steere, and Lee Steere, as executors of Lee Steer, d 
ceaſed, in the teſtator's will named, who ſurvived Willian Vi 


ſaid Lee Steere the ſon, was heir at law of the ſaid Lee Steen 
the ſurviving truſtee, and againſt the appellant Eaward Hit 
ley, as the eldeſt ſon and heir of the body of Elizabeth Hippi 
deceaſed ; and againſt the appellant Benjamin Baddington, © % 
eldeſt ſon and heir of the body of Elizabeth Boddington decealc 
(the ſaid Papillon Ball and Benjamin Ball, who were her bol 
being then both dead without iſſue;) and againſt the appella 
Francis Hobbs and Mary his wife, as Mary was the only ch 
and heir of the body of Mary the wife of Thomas Rol ent, u 
againſt the reſpondent Ann Compton, and againſt the relp0 
dent Richard Lomax Clay, as the only ſon and execute 
deviſee of Richard Clay, who was the executor and geil 
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of the ſaid John Papillon, and who was then in poſſeſſion of — 
ind claimed the eſtate at Great Bentley, and was alſo in poſſeſ- 1790, 


ton of a very large perſonal eſtate, under the will of John 
Papillon. 


The appellant's counſel having, after the ſigning and inrolling 
the ſaid two decrees, diſcovered errors therein, he, in Eaſter 
term 1760, applied by motion to the Lord Chancellor, to ſet 
ade the order for ſigning and inrolling the ſaid decrees, as be- 
ing irregularly obtained; the original cauſe, when ſuch order 
das made, being abated by the death of all the parties, except 
he appellant John Smythe, and the reſpondent Ann Compton, and 
uch cauſe not revived, or any notice given to either of the 
parties intereſted under the ſaid Samuel Papillon's will, previous 
v the making of ſuch order for inrollment; and for that the 
ame was made during a ſuit depending for relief of the parties 
nteteſted under ſuch will as aforeſaid; and for other cauſes of 
regularity : But his Lordſhip refuſed to ſet aſide the order. 


Whereupon the appellants Snytbe, Hippiſley, and Boddington, 10 
en the 17th of January 1767, preferred their petition to the 
Lord Chancellor, praying that they might be at liberty to file a 
bill of review, in order to have the ſaid two decrees. reverſed, | | 
er varied, in the ſeveral matters therein ſtated to be erroneous, 
ad in ſuch other reſpects in which any error or miſtake ſhould | 
pear, And this petition being heard on the 24th of February | 
ſollowing, his Lordſhip, after having taken ſome time to conſider, | 
fave his opinion, that he did not think himſelf at liberty, after 6 1 | 
ich a length of time as had elapſed from the making of the << an 4 Þ 
ſaid Reps aun to review the s and therefore dilmicſed the” F | 


"ir — 7 : . 
petition, ag FA 


The cauſe, after being revived in purſuance of the bill brought * 
by the appellant Smythe, came on to be heard before the Lord 
Chancellor, on the 224 of June 1767, (being ſet down for that Fil 
Purpoſe at the requiſition of the reſpondent Clay), when his | [ 
Lordſhip ordered, that the ſaid cauſe and proceedings therein j 


uld ſtand revived, and that the ſaid decrees ſhould be carried 1 
o execution. . lf 


| ; 0 W. 3 r = 
From this laſt decree, as well as the two former ones, the pre- J. ie 
"It appeal was brought, and on behalf of the appellants it was . Wedder- 
. v 5 burn. 
L. VI. 5 K. ſaid, J. Maddocks. 
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| ſaid, that by the decrees of the 15th of July 1728, and the rth 
of February 1731, it was ordered and directed, that the eſtate i 


be purchaſed ſhould be conveyed to truſtees in ſuch manner 
that on failure of iſſue of 70% Papillon the ſon, the ſame fhoul4 
go in remainder to the children of the teſtator's three ſiſter; 200 
the heirs of their bodies, as tenants in common, and not as joint. 
tenants, whereby ſuch of the then defendants as were chilgre 
of thoſe three fiſters, would take the whole per capita, wheres 
the will expreſsly directed, that each of his ſaid late three 2 
children ſhould have an equal third part thereof ; by which it ap. 
peared to have been the teſtator's intention, that the children 2 
to their proportions ſhould take per ftir pes, and that the eſtat 
ſhould be divided, firſt into thirds, and then each third ſub. 
divided among the children of each ſiſter, in equal proportion 
as tenants in common in tail, and not the whole among all the 
children of all the fiſters equally. That the decrees were further 
erroneous, becauſe it was not directed, that croſs remainder 
ſhould be limited among the children of the three ſiſters 
before the limitation of the reverſion to the teſtator's own 


right heirs; it being his intention, that his heirs general ſhould 


not take, but in caſe of failure of iſſue of his ſon, and e 
the children of his three ſiſters; and therefore in default 
ſuch ifſue, meaning the heirs of the body of his ſon, and the 
children of his ſiſters, the limitation over was by the will mac 
to his heirs generally; and as the decrees now ſtood, the ie 


ſpondent Clay claimed the ſhares in the money to be laid out dt 


ſuch of the children of the teſtator's three ſiſters as had died, 
ſhould die without iſſue; and now claimed the ſhares of Phe 


Voyce, Papillon Ball, Benjamin Ball, Samuel Gledbill, Hanna 


Tren, and Sarah Daniel, being no leſs than ſix ſhares out of 
eleven, of the money to be laid out in the purchaſe, in prejudice 
of their brothers and fiſters and the heirs of their bodies. That 
by the firſt decree, John Papillon the ſon took no more tha 
an eſtate for life in the Bentley eſtate, and alſo in the eſtate to dc 
purchaſed ; but by the ſecond decree, that part of the firſt relat 
ing to the Bentley eſtate was reverſed, and the title deeds ordere 
to be delivered to him; not upon the ground, that the opinic 
of the Court was erroneous in the conſtruction of the will, bi 
upon the new diſcovered marriage articles of the 14th of 0s 
ber 1697, introduced into the cauſe by the ſupplemental bil 
and accordingly it was expreſsly mentioned in that ſecond "_ 
I ; | cio 
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it ſuch reverſal was decreed on the ſaid ſupplemental bill : 
Bat as John Papillon ſet up the articles againſt the will, he 
ought to have been put to his election, whether he would abide 
by the will, or by the articles; and ſhould not have been permitted 
take under the articles, in contradiction” to the will, and 
+ the ſame time under the will, to the manifeſt prejudice of 
he children of the teſtator's three fiſters and their iſſue, who, 
xt to his ſon, appeared to be the particular objects of his 
wunty. The conſequence of his being permitted to take under 
wth was, that by the recovery ſuffered in his lifetime, and by 
is will, his own family were diſinherited of the Bentley eſtate, 
entrary to the will, and yet he received the intereſt of the mo- 
xzy to be laid out in lands under the will, and his deviſee now 
chimed certain portions of the money itſelf, under the fame 
will; whereas if he had made his election to abide by the will 
o his father, he would have taken no more than a life eſtate in 
B-n;ley, and in the lands to be purchaſed ; and in that caſe, on 
his death without ifſue, the children of the teſtator's three ſiſters, 
md their iſſue, would have been entitled to an eſtate tail in 
both: And on the other hand, if Jobn had made his election 
v abide under the articles, he could not by the rules of equity 
tare been permitted to take under the will alſo, without mak- 
ng a recompence to the children of the three fiſters and their 


ine, for the value of what they were deprived of by means of 
tieſe articles. | 


But it was objected, that John Papillon took an eſtate tail 
In the Bentley eſtate under the will, as well as under the articles. 
n anſwer to this, it was ſaid to be an eſtabliſhed rule in law 


nd equity, to conſtrue wills according to the intention of the 


ſtator, as far as ſuch intention can be gathered from the words 
the will, and the rules of law will permit. That the teſta- 
ers intention in his diſpoſition of the Bentley eſtate, and the 
nas to be purchaſed, was ſo far clear, that he meant to limit 
th for the ſame eſtates, and in the ſame manner, becauſe he 


kd applied to both the ſame form of words; for it could not 


© ſuppoſed that the teſtator, a citizen and fiſhmonger, could 
Mend to give different intereſts in his ſaid eſtates, by the ſame 
um of words: And if the giving an expreſs eſtate for life to 
n, and then an eſtate to truſtees to ſupport contingent re- 
unders was an undoubted proof of the teſtator's intention to 
de contingent remainders to the heirs of the body, as it cer- 


tainly 


— - 


— 
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elapſed from the time of pronouncing it, unleſs in ſpecial caſes 


ſtanding order of 1725, there was no limitation to appeals! 
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tainly was, then it was as much a proof of his intention, a5 ap. 
plied to the Bentley eſtate, as it was to the lands to be Purchaſed, 
The firſt decree therefore, as to the Bentley eſtate, was well found. 
ed: And that opinion not being denied upon the rehearing, it 
ſtood as an authority. 


The reſpondent Clay, in his anſwer to the petition of appeal, 
relied much upon the ſtatute roth William III. for limiting cer. 
tain times within which writs of error ſhall be brought fo 
reverſing fines, common recoveries, and ancient Judgments, 
alledging, that the determinations of Courts of Equity with te. 
ſpect to limiting a time for granting rehearings, or bringin 
bills of review, or other proceedings to vary or ſet aſide decrees 
made by thoſe Courts, had been analogous to the proceeding 
of Courts of Law founded upon that act; and inſiſting, that u 
appeal from a decree of a Court of Equity, to the Houſe d 
Lords, was in the nature of a writ of error in parliament fron 
ſuch decree, and ought not to be received after 20 years hat 


it being within the reaſon and policy of the ſtatute, though no 
within the words of it. He alſo inſiſted, that the ſtanding ordet 
of the Houſe, of the 24th of March 1725 *, limiting the tim: 
of receiving appeals to five years from the ſigning and inrolliny 
of the decree, was not intended to leave it open to any per 
ſon to appeal from an ancient decree, merely becauſe it ha 
pened to be inrolled within five years next preceding the tin 


bf 

of preſenting ſuch appeal ; and that in making this order, i Mr 

Houſe conſidered the inrollment of any decree pronounced i " 

the Court of Chancery in England, as being, by legal relation, H. 


act of the ſame day on which the decree was pronounced. 


But to this it was anſwered, that before the ſtatute 2lludel 
to, a writ of errror in parliament, or in other courts, might 
the common law be brought at any time; and that before tl 


parliament. Both the writ of error and the appeal, were by i 
common law, the right of the ſubject. By the ſtatute, wi 
is a regulation to all Courts, writs of error are limited to? 
years from the fine levied, or recovery ſuffered, or the judge 
ſigned or entered of record; and by the ſtanding order, Pp 
are limited to five years after the ſigning and inrolling the de 


* 1 © * ,% 4 2 U 
cree. As therefore there are diſtinct proviſions for writs of ei 


all 
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noe Sp cal, the analogy attempted by the reſpondent, 


could not be applied to the caſe; nor could any rules as to re- 
hearings in Courts of Equity, which is a matter of diſcretion in 


the Court, be applied to an appeal, which is a matter of right, 
provided it conforms with the ſtanding order: And as to the 


conſtruction of this order, it was ſufficient for the appellants, 
without preſuming to diſcuſs the intent of it, to ſubmit that no 
doubt could ariſe upon the conſtruction of the order, the expreſ- 
jon being clear and unambiguous; and that this caſe was with- 
in the order, it being admitted, that the decree in queſtion was 
in fact ſigned and inrolled in March 1764, which excluded all 
6&itious relation; and ſuch a relation would, in the preſent caſe, 
bear the harder upon the parties, as their rights under the decrees 
tid not accrue in poſſeſſion, until the death of 7 Papillon, 
in Auguſt 1763 3 and one of the parties in particular, from the 
pronouncing of the decree in 1731, to the preſent time, laboured 
under a total incapacity of attending to any of his affairs. 


On the part of the reſpondent Clay (for nboe of the other re- 
hondents ſeem to have appeared) it was contended, that the 


C. Yorke. 
J. Skynner, 


terminations of Courts of Equity, with reſpect to limiting a 


ume for granting rehearings, or bringing bills of review to 
kt aide or vary decrees, have been analogous to the proceedings 
« Courts of Law, upon the ſtatute of 1oth William III. and other 
ts of Parliament for limitation of ſuits: And that the very 
great length of time which had elapſed fince theſe decrees were 
pronounced, and the rules and reaſons of law in like caſes, were 
pprehended to be the principal grounds on which the appellants 
Ftition for leave to file a bill of review, was diſmiſſed. That 
an appeal from a decree of a Court of Equity, was in the na- 
re of a writ of error in Parliament from ſuch decree, and would 
dot be received after 20 years had elapſed from the time of pro- 
wuncing it; and that this point was ſo ruled by their Lord- 
ups, in the caſe of Edwards v. Carrol, upon a bill of review “. 
1 ſtanding order of March 1725, was conceived to be intend- 
Us an additional reſtriction on appeals brought from any of 
* Courts therein mentioned; but not to exclude that equitable 
ogy drawn from the ſtatute of King William, which their 
Tahips juſtice would apply to all caſes within the miſchief 
dich that ſtatute was adapted to prevent. Indeed if that order 


2 G&ligned to be the ſole reſtriction in the caſe of appeals, and 
n 1 | 


to 


Jide Vol. V. 
p. 400. 


- =>” — —_ 


— — — Up 
* — —— — T — — _ Ywwr—_—_ 2 


406 


— — 
1770. 


any notice given of it to the other party; and the inrollment ſo 


either that the appeal from the two former decrees could not | 


Caſes in Parliament. 


to exclude a judicial diſcretion in all other inſtances, it would in. 
creaſe the inconvenience; by permitting an appeal at the moſt 
remote diſtance of time, and after the longeſt acquieſcence, if 
either through the ignorance of parties, or the inattention x 
their agents, a decree had been omitted to be inrolled: But the 
conſtruction of this order ſubmitted by the reſpondents, Was not 
only founded in the reafon of the order itſelf, but was likewiſ⸗ 
adapted to the nature and effect of inrollments, which always fe- 
late to the time of pronouncing the decree ; and though after x 
lapſe of fix months, no decree is permitted to be inrolled with. 
out an order, yet ſuch order is obtained of courſe, and without 


made, -has by the rules of the Court, the ſame relation to the time 
of the decree, as if the decree had been inrolled immediately af- 
ter it was pronounced. Should the appellants inſiſt, that having 
appealed from the decree of Fune 1767, which they certainly 
were entitled to do, they muſt neceſſarily be permitted to appeil 
from the two former decrees, or their appeal from the laſt de- 
cree would be. fruitleſs; it was apprehended by the reſpondent, 
that the only and proper queſtion would be, whether the appel- 
lants ſhould be permitted to appeal from the two decrees of 
1728 and 1731? For they would not contend againſt the pro- 
priety of the decree of 1767, ſuppoſing it ſhould be determined, 


admitted, or that thoſe decrees ought to be affirmed upon the 
merits; for the laſt decree of 1767, was merely an order to re 
vive the ſuit, and to carry the former decrees into execution, 1 
againſt the reſpondent Clay; againſt whom it was necellar 
the ſuit ſhould be ſo revived, if the former decrees remained 
unimpeached. | 


But if the appellant ſhould be permitted to impeach the jul 
tice of thoſe decrees, it would be neceſſary to conſider the thre 
objections made to them: I. That it was the manifeſt intentiol 
of Samuel Papillon to give an eſtate for life only to his fon Jol 
as well in the eſtate deviſed, as in the lands directed to be pv 
chaſed with the reſidue of his perſonal eſtate ; that ſuch intel 
tion appeared not only in the expreſs deviſe to him for life, by 
alſo by limiting it to him without impeachment of waſte, ad! 
interpoſing truſtees to preſerve the contingent remainders limit 


by the will, both which clauſes were nugatory if Jobn aa 
a ar Log I 9 6 a 
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date tail; and that as ſuch intention was admitted by each of 
the decrees of 1728 and 1731, which ſeverally directed that the 
ate to be purchaſed, ſhould be ſettled on John Papillon for 
life only; ſo much of the decree of 1731, as direded the deeds 
ind writings of the eſtate deviſed to be delivered to him, was 
manifeſtly erroneous ; as being in direct contradiction to the in- 
tention of the teſtator, which ought to govern in the conſtruc- 
tion of his will. II. That ſuppoſing John Papillon to have 
deen declared tenant for life of the lands to be purchaſed under 
the will, and I in tail of the Bentley eſtate under the mar- 
rizge articles, he ought to have been put to his ele gion, whether 
de would take under the will, or under the articles; and that 
he hould not have been permitted to take under the articles in 
contradiction to the will, unleſs he relinquiſhed the benefit of 
the deviſe in the will. III. That in the ſettlement directed by 
the decrees to be made of the lands to be purchaſed, there ſhduld 
have been croſs remainders directed, in favour of the children of 
ach of Samuel Papillon's fiſters, in the ſame manner as were di- 
rected between the daughters of Jobn Papillon, prior to the li- 
mitation to the right heirs of the teſtator. 


In anſwer to the firſt objection, it was to be obſerved, that 
though a teſtator's intention is generally to govern, yet in the 
aſe of a deviſe of @ legal eftate, no intention is to be preſumed 
in oppoſition to the legal operation of technical words, and the 
ſettled rules of conſtruction. It is a known and certain rule, that 
Where an eſtate is deviſed to one for life, with a limitation me- 
date or immediate to the heirs of his body, the deviſee takes an 
eſtate tail; and the interpoſition of an intermediate remainder 
can have no other effect, than to prevent the eſtate for life from 
merging in the eftate tail. But as to the money which was de- 
ved for the purchaſe of an eſtate, the Court might well put a 
different conſtruction on the ſame words of deviſe; and as that 
eltate, when purchaſed, was to be ſettled under the direction of 
the Court, they might order it to be conveyed in ſuch manner, 
Ind with ſuch limitations, as would beſt anſwer the deſign of the 
klator. And therefore it was conceived, that in order to ſup- 
port that part of the decree of 1731, which directed the deeds 
and Writings to be delivered to John Papillon, it was unneceſ- 
ry to have recourſe to the marriage articles of Samuel Papillon, 
aich were introduced into the cauſe by the ſupplemental bill ; 


the 


wough Jobn being thereby entitled in equity to an eſtate tail in 
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the lands deviſed, was in all events entitled to have the deeds and 
writings of that eſtate delivered to him. As to the ſecond oh. 
jection, it was founded on a ſuppoſition, that the deeds and Writ. 
ings of the eſtate at Great Bentley were decreed to John Pa. 
pillon, upon the ſole ground of his being tenant in tail of that eſtate 
under the marriage articles of his father; but the not Putting 
Jobn to ſuch an election, was a manifeſt proof that that part of 
the decree was founded as well upon the legal effect and opera. 
tion of the deviſe of that eſtate by the will of Samuel Papilln, 
as upon the right which accrued to him under the articles, Ng 
ſuch objection was made by any of the anſwers to the ſupple. 
mental bill of 7% Papillon, or inſiſted on at the hearing cf 
the cauſe; and the inconvenience which mult ariſe from inſitting 
upon it now, after the death of John Papillon, and the acquieſ- 
cence of all parties for ſo long a period of time, was an additional 
argument in favour of the reſpondent. And as to the third objec- 
tion, it was ſaid, that the will of Samuel Papillon having di- 
rected the eftate, when purchaſed, to be conveyed to the bein 
of the body of John Papillon, and the decrees having carried 
that direction into a ſtrict ſettlement, by limiting an eſtate tail 
to the daughters as tenants in common; it was necellary, 
in order to comply with the directions of the will, to limit 
croſs remainders between the daughters; as a part of the elate 
might otherwiſe have gone over to thoſe next in remainder, while 
there were heirs of the body of John Papillon (till in being; 
which would have been in direct contradiction both to the words 
and meaning of the will. But the teſtator having by his wil 
directed the eſtate to be limited, in default of heirs of the body 
of his ſon, to the children of his filters and the heirs of their 
bodies, who were thereby to take ſeparately as tenants in com- 
mon, with an immediate remainder over in default of jſut 
fuch children, no ſuch neceſſity of conſtruction in favour of crol 
remainders prevailed as in the former inſtance, but the natural 
import of the words mult be purſued ; which ſhewed his inten- 
tion to have been, that in default of iſſue of any of ſuch childten, 
the eſtate limited to that child ſhould immediately go to ſuch 
perſon as might then be entitled thereto, by virtue of the in- 
mediate remainder to his own right heirs, 


{el 


On the day appointed for hearing this appeal, the Coun 
were directed to argue the preliminary queſtion, Whether : 
= | | _app* 
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,ooeal was brought within the time limited by the ſtanding or- 
ar of the Houſe, for bringing appeals. And after the counſel 
1 been fully heard, it was DECLARED, that the appeal from 
the decrees of the 15th of July 1728, and the gth of February 
„zi, ought not to have been received: It was therefore oR- 
1x8ED, that the appeal ſhould be diſmiſſed, ſo far as it com- 
plained of thoſe decrees : And it was ORDERED and ADJUDGED, 
that the decree of the 22d of June 1767, ſhould be affirmed. 


di Oliver Crofton, —_— - Appellant. 
Cœrge Connor, — * Reſpondent, 


5 th February, 1770. 


Chancery in Jreland, againſt the appeHant, Dame Abigail his 
en wife, and Jane Fackſon her . ſiſter, ſtating ſeveral matters 
ck account between the appellant and reſpondent, which had 
riſen from tranſactions between them as landlord and tenant, 
nd various oppreſſions by the appellant, and containing (among 
others) the following charges: That the appellant, taking 
upon himſelf a right to ſet: the lands of. Ardlonan and Marvel- 
aun in the county of Meath, which were the eſtate of Dame 
Abigail his wife, and Jane Jackſon her ſiſter, did, on the 12th 
of May 1738, ſign two agreements with the reſpondent and 
Hugh Ecklin, by one of which he demiſed to them Afralo— 
and Dręſſoge for three lives, at the yearly rent of gs. 8d. per 
oe, and by the other he demiſed to them Marve/ſown for the 
ke term and. rent; and that the reſpondent and Ecꝶlin were to 
Joy thoſe two farms and lands ſeparately, although they.jointly 
peed for ſecurity of the rent; FEck/in being to enjoy Mar- 
ron, and the re ſpondent. Ardlonan and .Dreſſoge. That diſ- 
ue afterwards aroſe between the appellant, the reſpondent and 
alin, concerning arrears of rent, and the due performance of 
ems; whereupon ſeparate accounts were ſtated on the gth 
March 1742, and the appellant having infiſted, that the re- 
ſendent was indebted to him in 208 /. 195. 24. for the lands 
Vet. VI. $M | of 


7 June 17455 the reſpondent filed his bill in the Court of 


1770. 


Appeal 
diſmiſſed 

in part. 

M. S. Jour, 
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, | * of Ardlonan, a bond was then perfected by the reſpondent ang 
3 . Eckl, and one Humphry Barry, for ſecuring that ſum to the 

appellant, That the appellant having. alſo ,inſiſted, -that Ech 

was indebted to him in 114. 2 5. 9.4. for the lands of Marvel. 

town, two bonds were on the ſame day perfected by Echlin and the 

reſpondent, and one Murray, for ſecuring the 1141. 25. 9 d. to the 

appellant; that is to ſay, one for 74/7. 25. 9 d. and the other for 

401. That the appellant on the ſame day perfected leaſes to the 

reſpondent and Ecłlin, of the lands of Ardlonan and Marvel. 

/iown purſuant to the agreement. That he afterwards accepted 

a ſurrender of the leaſe of Mar velſtoun, held by Ecklin. That 

in May 1744, the appellant diſtrained the reſpondent's goods; 

whereupon the reſpondent and Humpbry Barry perfected a bond 

to the appellant for 400/. conditioned for the return of the goods 

diſtrained, although the reſpondent was nat at that time indebted 

to the appellant, in half a year's rent. That the appellant inſiſ. 

ed, that the lands of Aradlonan contained 208 acres and one rood, 

and claimed rent for the ſame according to that quantity, which 

was more than they really contained. That in order to heap 

1 more coſts on the reſpondent and Ecklin, he cauſed nine judg- 

ments to be entered on the three bonds perfected by them and 

their co-obligors. That the reſpondent and Ecłlin, beſides the 

above mentioned bonds, did alſo, on the gth of March 1742, give 

the appellant a note for 147. for ſecuring fees, which he inſilted 

upon for the appraiſement of diſtreſſes taken by him from the te- 

ſpondent; and on the.ſame day, they alſo gave the appellant au- 

other note for 300. which he inſiſted upon for ſecuring the pet- 

formance of an agreement to glaze windows and plaiſter walls« 

two houſes, built by them on the lands of Ardlonan and Marv 

frown, That at the time of the reſpondent's filing his bill, there 

was only 1321. 6.. 11.4. due from him to the appellant for the 

lands of Ardlonan; which ſum, together with 101. 175. 24. fo 

coſts of an ejectment brought by the appellant for thoſe land 
| | the reſpondent .depoſited with the proper officer of the court 
| The reſpondent .therefore:by his bill prayed, that the bond i 
208 J. 194. 2.4. might be delivered up to him, and fatisfactot 
acknowledged, on his paying what ſhould appear due, after d 
ducting the ſeveral unreaſonable articles which made part of ti 
208 J. 195. 2 d. and that the notes for 30/. and 14/. might d 
cancelled, and that the reſpondent might be reſtored to the po 
2 ſeſſion of the lands of Ardlonan and Dreſſoge, from which he l. 


ejecich 
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ted and withbeld by the appellant ; that proper allowances 
night be made to him for a deficiency of acres, and for the va- 
ve of part of a diſtreſs taken by the appellant in December, 
1744, which was not accounted for; and that the appellant 
night ſet forth what payments had been made to him, or his 
der, on account of the lands of Ardlonan, including the bond 
vr rent; and that he might be obliged to give up the bond for 
4001, taken for return of diſtreſs, .and come to a general account 


ith the reſpoadent. 


The reſpondent depoſited 1437. 45. 1 d. with the Uſher of the 
Court, and thereupon obtained an injunction to reſtrain the ap- 


d WY pellant from proceeding at law. 

ds | 

ed Tae appellant 'by his anſwer admitted, that he had accepted a 

- (dender of the leaſe of Marve/own ; that he had given the 

„* ſpondent receipts generally on account, for ſums of money 

ch WW vhich he had paid to him; and that he did ſo, with an inten- 
tion to apply them to the account of rent due for Marvel/town, 


ad made entries thereof in his books accordingly. He inſiſted, 
that 1327. 6s. 11d. with the 10/. 15. 2d. colts of ejectment, which 
the reſpondent had lodged with the Uſher, could not entitle him 


une s be reſtored to the poſſeſſion of the lands of Ardlenan and Dreſ- 
tel ge; for that the ſum ſworn to be due in an affidavit made by 
tele appellant ought to have been depoſited, by which affidavit 
- appeared, that on the 29th of September, 1744, there was 
pel- 7“. 125. of d. due for rent and arrears; ſo that the further 


lum of 1117. Oc. 15d. to make up, 317 J. 125. ol d. ought to 


e been lodged with the Uſher, to entitle the reſpondent to 
et relief ; but that in caſe the 102 J. 45. 4d. which the ap- 
r the bellant had applied in diſcharge of the rents of Marvelſtoun, ſhould 
I. 1088S: zpplied in diſcharge of the 317 J. 125. ol d. then the money 
and epofited by the reſpondent would ſtill be 87. 1.55. 91d. ſhort of 
* be 3171. 124. o1 . 


I Abril, 1746, the appellant and reſpondent ſubmitted their 
eral diſputes to the arbitration of Robert Parkinſon, and Cor- 
elt O'Callaghan, Eſqrs; Barriſters at Law, and agreed that their 

ward ſhould be binding, provided.it was made on or before the 

Uh of May then next... 
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the appellant, on the records of the judgments on the {aid bond 
with legal intereſt, in three months after publiſhing the award 


25 Marcb, 1745, ſhould go in full ſatisfaction of all rent tt 


bill. 


_ſege from the reſpondent, for above a year. 
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By ſeveral ſubſequent ſubmiſſions and orders, the time for 


— making the award was enlarged. And on the 3oth of June, 
1746, the arbitrators made their award; whereby they award. 
ed, that poſſeſſion of the lands of Ardlonan and Dreſſoge, which 
was given to the appellant on the 22d of December, 1544, b 
virtue of a writ of habere facias paſſeſſionem, out of the Court cf 
Exchequer, in an ejectment for non-payment of rent, ſhould be 
reſtored to the reſpondent forthwith: That the bond dated the 
.gth of March, 1742, given by the reſpondent, and Hugh Ecblin 
and Humphry Barry to the appellant, for payment of 208]. 194. 2d, 
a promiſory note for 30. given by the reſpondent and Ech li, tothe 
appellant on the gth of March, 1742, and another note of the 
ſame date, given by the reſpondent and Ecꝶlin to the appellan 


for 14/. ſhould be delivered to the reſpondent; and that fatis 
faction ſhould be acknowledged at the reſpondent's expence by 


upon the reſpondent's paying to the appellant 89 J. 13s. 43d 
That the profits of the lands from 22d December, 1744, U 


25 March, 1745, and from that day, the-reſpondent ſhould py 
rent to the appellant for the ſame, as:containing 206 acres; th 
the appellant ſhould pay to the reſpondent half the coſts of ib 
ſeveral orders of reference, and as to all other coſts each part 
was to pay his own, and that the reſpondent ſhould diſmiſs l 


— 


The appellant, by avoiding ſervice of the award and ,orde 
for confirming it, withheld the poſſeſſion of Ardlonan and Dri 


The award was at length abſolutely confirmed by an order 
the Court. And by another order of the 22d of ful, 174 
the reſpondent was put into poſſeſſion of the lands of Ardion 
and .Dreſſoge. 


The appellant's withholding poſſeſſion after the award, wi pri 
ductive of endleſs diſputes; for the award being confirmed, | 
not only demanded the money awarded to him, but from . 
to time inſiſted on payment of the ſubſequent rent ; and by F 
of deduction, the reſpondeat inſiſted on ſatisfaction for Games 


3 | 
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by reafon of the appellant's withholding poſſeſſion; alſo for vexa- 
tous diſtreſſes and ejectments relative to the ſubſequent rent. 
Theſe diſputes occaſioned various applications to the Court, and 
ions at law; and when they were nearly brought to an end, 
he appellant kept them up, by inſiſting upon ſatisfaction for the 
wo bonds, given for ſecuring the rent of Marvelſtoton; pre- 
tending, that the ſame were not under conſideration of the arbi- 
tors; and notwithſtanding the award and preceding injunc- 
on, the appellant, in February, 1747, arreſted the reſpondent : 
in an action of debt upon the two bonds, which had been given 
br him and Ecłlin, for ſecuring 114 J. 25. 9 d. arrears of rent 
for Marvelfown.; which being complained. of, the Court ordered 
m attachment to iſſue againſt the appellant for his contempt : 
And it was by. the ſame order referred to a Maiter, to report the 
ful! value of the lands, which the appellant was to have given 
poſſeſion of, to the. time. the reſpondent got poſſeſſion. 


The proofs laid before the maſter concerning the value being 
contradictory, he could not aſcertain the ſame, and therefore the 
Court directed an iſſue for trying ſuch value. And the iſſue be- 
ng accordingly tried, an order was made in July, 1752, for the 
Maſter to ſtate an account between the parties, on the foot of 
the award, and value of the lands aſcertained by the verdict; and 
ao for the ſubſequent rent. And the appellant inſiſting, that 
the two bonds relative to Marve/own ſhould be introduced 
into the account, an order was made that the Maſter ſhould ſtate 
the matter of thoſe two bonds ſpecially. 


The Maſter by his report, dated the 17th of Auguſ, 1753. 
certifled a balance of 377 J. 15 5. 7 d. to be due from the re- 
pondent to the appellant; and for ſpecial matter on the account, 
tertined that he had included intereit on the 89 /. 135. 44. 
warded to the appellant, which the reſpondent had inſiſted 
Went not to have been allowed, becauſe the appellant did not 
comply with the award in due time: He ſtated all that had been 
ledzed before him (in ſubſtance what was ſlated in the bill and 
Wiver) as to the two bonds, and obſerved that the award was 
bent, as well with reſpect to thoſe bonds, as the application of 
the money paid by the reſpondent. 


Maſter's report; when it was ordered, that the firſt ſpecial point 
Vox. VI. , 5 N 1 hould 


On the 25th of July, 1754, the cauſe was heard upon the 
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— ſhould be ruled in favour of the appellant.; and. as to the ſecond 
199 ; | ' , 
ita referred back to the Maſter, to enquire whether the bonds 

for 114“. 25. 9.4. were under the contemplation of the ;.. 
ferees. 


Both parties examined witneſſes for the Maſter's information 
as to the two bonds. | 


Philip Reilly, who was .clerk to one Mr. Rutty, the reſpon- 
-dent's ſolicitor when the award was made, being examined © 
the part of the reſpondent, ſwore, that he often attended the 
arbitrators, and believed that a bond executed by the reſpondent 
Connor, Hugh Ecklin, and Humpbry Barry to the appellant; 
two other bonds executed by the reſpondent Connor, Hug 
Ecklin, and Patrick Murray to the appellant, and a .bond exe. 
cuted by the reſpondent and one Barry to the appellant, were 
all under the contemplation of the referees. And being eros 
examined by the appellant, ſwore, that all. the bonds in diſpute 
were, as he believed, mentioned in ſome of.the accounts laid be- 
fore the arbitrators. 


Cornelius O'Callaghan, Eſq; one of the arbitrators, was ex. 
4 mined on the part of the appellant ; who being old and very in- 
ll firm, and conſidering the great length of time ſince the ayarl 
| was made, would not take upon him to ſay whether the ſa 
| bonds, -or what other evidence or papers, were laid before the 
arbitrators, nor could recolle& any particulars concerning the 
tranſaction; but believed, that they did therein what appeared 
= to be right; and could not ſay, whether if the ſum due on the 
| | two bonds .in.queſtion was in contemplation of the arbitrators 
| they would have aſcertained ſuch:ſum by their award, or would 
have thereby directed the ſaid two bonds to be delivered up. 


On the goth of October, 1758, the Maſter reported, that be 
had examined into the matter relative to the two bonds, and 
found that they were under the contemplation of the refers 
upon making their award. | 


To this report the appellant excepted, and he having agai 
oppreſſed the reſpondent with diſtreſſes and ejectments, con- 
plaint was made thereof to the Court, grounded on very ful 
.athdavits. And on the 19th of December, 1759, an order Wi 

| 


mac 


Caſes in Parliament. 45 


made, that the matter complained of ſhould ſtand over till the — — 


hearing of the cauſe, and that the appellant ſhould ſtop all pro- 2 
ceedings againſt the reſpondent in the mean time. 


The cauſe was heard on the 12th, 13th and 21ſt of July, 1759, 
on the report, exception and merits; when the exception was 
over-ruled ; and upon the merits it was ordered that the report 
hould be confirmed, and that the appellant ſhould pay the re- 
ſpondent coſts relating to the damages in the pleadings men- 
tioned, as alſo reaſonable coſts with regard to the proceedings 
upon the two bonds of 1141. 25. 9d. and that the reſpondent 
ſhould, pay to the appellant. coſts of the ſeveral applications for 
rent, the ſaid. coſts.to be taxed by the Maſter ; and liberty was 
thereby given to the appellant, to apply to the Court when the 


me ſhould be ſo taxed ; and that the reſpondent ſhould pay the 
xcruing rent in the mean time. 


From this decree and. the ſeveral preceding orders in the cauſe, C. Ambler. 
lubſequent to the confirmation of the award, the appellant eee 
tought proper to appeal; inſiſting, that the ſeveral ſums of 

1 7ol. 25. 5 d. and 40 J. were not the ſubject matter of the ſub- 
Ton, they being due upon the joint ſecurity of Connor, Eck- 

AT” nd Murray, for rent of the premiſes let to Eck/in,; and 
nere being no diſputes between the parties relative to thoſe ſums. 

ben bat the arbitrators had not in their award taken any notice of 

be bele ſums, nor had they directed general releaſes to be exe- 

oi "cd; which they probably would have done, had they con- 

ae red their award as a final adjuſtment of all claims and de- 
nds between the parties. And that there was no evidence 
bre the Mater, that.theſe ſums were under the contemplation 

I the referees; on the. contrary, there-was the ſtrongeſt reaſon 

preſume, that they were not under their contemplation, 
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ni On the other fide it was inſiſted, that as the bonds given for à Forretier. 
recs Icſe two ſums were fully put in iſſue by the anſwer, and all 
ers in diſpute were referred to the arbitrators, who were at- 
aded by the parties and their agents, and as much time was 
ent in making the award, it mult be preſumed, that they took 
con- bonds into their conſideration. That proof of this was un- 
fol ferllary. but that which had been given confirmed the pre— 
Pon; The reſpondent's witneſs Rey had ſpecified ſeveral. 
| bonds 
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bonds, which he believed were laid before the arbitrators, 


1770. 


— 


the arbitrators, would not ſay that theſe two bonds were not 
laid before them, but believed that what they did was right. 


have been delivered up; the inference was unwarrantable, a; 
the ſum awarded to the appellant was a balance due to him upon 


Han the arbitrator, in his depoſition ſaid, that if theſum due on 
the two bonds in queſtion was in contemplation, he could not 


directed thoſe bonds to have been delivered-up. With reſpech 


quent vexatious ejectments. and diſtreſſes. The reſpondent hu 


would have been unnecefiary : But the appellant's withholan 
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amongſt which were the two bonds executed by the reſpondent 
Ecklin and Murray; and the appellant's witneſs, who was be 


As to the appellant's objection, that if the two bonds were in 
contemplation of the arbitrators, they would have aſcertaiged 
the ſum due thereon by their award, and directed thoſe bonds t 


all matters in diſpute. The two bonds in queſtion, were given 
ſor ſecuring rent due from Ecꝶlin, which might appear to the 
arbitrators to have been afterwards ſatisfied, or that from the ap- 
pellant's ſubſequent tranſactions with Ecſlin, the reſpondent was 
not any farther liable on thoſe bonds; but not being referees of 
of the appellant's demands upon Ecꝶlin, they might not think 
proper to direct the bonds to be delivered up: It was plainly 
unncceſſary in their opinions minutely to ſpecify every tranſac- 
tion, and though they directed the ſecurities to be delivered up, 
wherein the reſpondent was more immediately concerned, they 
nevertheleſs omitted to ſpecify matters of Jeſs moment; for they 
did not aſcertain how they included the money paid by the re- 
ſpondent, nor take any notice of a replevin bond given for the re- 
turn of diſtreſſes taken by the appellant, though theſe were mat 
ters undoubtedly ſubmitted to them. Beſides, Mr.-O*Callap- 


ſay that the arbitrators would have aſcertained. the ſame, or haie 


to the coſts directed to be paid by the appellant, he could ha 
no reaſon to complain; as they would be but a ſmall recompence 
to the reſpondent, for the damages he had ſuſtained by-the 0 
pellaat's withholding poſſeſſion after the award, and his ſuble 


more reaſon to apprehend, that the decree had been too Ui 
favourable, in directing him to pay cofts as to the ſeveral appl. 
.cations for rent; for had the appellant immediately compile 
with the'award, thoſe applications and all further proceeding 


poſſeſſion contrary to the award, and the oppreſſions which if 
afterwards accumulated on the reſpondent, rendered it inp” 


i DK 
3 | | 
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dle to liquidate any account. It ſeemed therefore hard, that 
the reſpondent ſhould pay any coſts. And the appellant being 
well aware, that there would be a large balance of coſts againſt 
bim, which in caſe of the death of either party before payment 
would be loſt ; it was therefore his view, as well by the pre- 
ent appeal, as by every other means, to delay the taxation of 
colts. | 


After hearing counſel on this appeal, it was ORDERED and 
101UDGED, that the ſame ſhould be diſmiſſed ; and the decrees 
therein complained of, affirmed: And it was further oRDERED, 
that the appellant ſhould pay the reſpondent, 200 J. for his coſts 
in reſpect of the ſaid appeal. 


Villiam Carrique Ponſonby, Eiqz . = Appellant ; 


Roger Adams, Executors of Roger. Reſpondents. 


Prudence Adams, Samuel Adams, an 9 


Adams, deceaſed, — — 


17th February, 1770. 


ee Richard Ponſonby, being ſeiſed in fee of the 
lands of Mortleftown, Ballinvotry, and Mullans, in the 
county of Limerick, by leaſe dated the 2d of November, 1719, 
(miſe the ſame to Daniel Swayne, his heirs and aſſigns, for 
tree lives, at the yearly rent of 125/. 185, 9 d. payable half 
Jarly.; with a covenant of renewal for ever, upon payment of 
021, 195. 4; d. fine, within ſix calendar months after the death 
lf any of the ceſtuigue vies in the leaſe named; and, among 
ther clauſes and covenants in the leaſe, was the following: 
3 That he the ſaid Daniel Swayne, and his heirs, ſhall 
with all their family, within one month after the commence- 
n of this leaſe, live on the ſaid premiſes, during the con- 
nuance thereof; and during the continuance of every other 
leaſe to be made, purſuant to the intent thereof; and when- 


ever he or they ſhall fail ſo to do, that then the rent herein 
Vol. VI. 
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« reſerved ſhall riſe to the ſum of 1507. and ſo continue yearly 


and intent of theſe preſents: And if it ſhali happen that any 


was alſo ancther covenant, that the leſſee, his heirs and afligns 


ſon. 


. "denture, dated the 28th of April, 1729, demiſed the lands to 
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to the end of this preſent demiſe, and to the end of any other 
* demiſe or leaſe hereafter to be made, purſuant to the covenant 


* part of the ſaid rent of 150 J. on failure of performing the ſaid 
* covenant, ſhall be in arrear at any time after ſuch failure, that 
* then it ſhall and may be lawful for the ſaid Richard Ponſonby, 
* his heirs and aſſigns, to enter into the ſaid demiſed premiſe, 
* and diſtrain and diſpoſe of the diſtreſs and diſtreſſes, according 
* to law; and for want of ſufficient diſtreſs to re-enter and en- 
* joy the premiſes, as in his and their former eſtate.” There 


ſhould not alien his or their intereſt without the conſent of the 
leflor, his heirs or aſſigns, firſt had in writing, under a penalty 
of 207. . | 


Daniel Swayne, the original leſſee, died in 1729; leaving 
Hugh Swayne his eldeſt ſon and heir, and Daniel his youngel 


Colonel Ponſonby, in purſuance of the covenant of renewal, 
and in conſideration of a renewal fine of 62 J. 19s. 4:d. by in- 


the ſaid Hugh Swayne, his heirs and aſſigns, for three lives, at 
the fame rent, and ſubject to and under the ſame clauſes and 
covenants, as in the original leaſe. 


Hugh Swayne, in December, 1742, in conſideration of 40 
demiſed to Roger Adams, his heirs and aſſigns, part of the laid 
lands, at the yearly rent of 10 5. an acre, for the three lives i 
his leaſe ; with a covenant for perpetual renewal. And in 4% 
1749, for a further conſideration of 910 J. 5 5. he demilet 
other parts of the lands to Adams, his heirs and aſſigns, for the 
ſame lives; with a like covenant for perpetual renewal, at th 
yearly rent of 125 J. 195. 9d. | 


Hug Swayne lived upon the lands, until the year 170 
when he quitted, and never reſided upon them afterwards; {cos 
which periad therefore, Mr. Ponſonby became entitled te th 
increaſed rent of 150/. purſuant to the above covenant; ® 


accordingly, on the 5th of Auguſt, 1751, he demanded the® 


rea 
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ton paid the appellant, then Mr. Ponſonby's agent, 36. 14. 10d. 
or one year and a half's arrear of this additional rent. But 
Mr. Ponſonby demanding, on the 5th of November following, a 
ther ſum of 24 J. 15. 3 d. as the additional rent due for one 
year, ending the 1ſt of that month, Adams refuſed to pay it; 
whereupon Mr. Ponſonby diſtrained, and Adams replevied, and 
Mr. Ponſonby avowed for the,rent, and was proceeding at law 
for recovery thereof, 55 | 


But on the 6th of Fune, 1752, Roger Adams filed a bill in 
the Court of Exchequer in Ireland, againſt Colonel Ponſonby, 
Hugh Swayne, and the appellant, then Colonel Ponſonby's agent; 
dying relief againſt the ſaid additional rent, and that Mr. 
P:mſonby might repay ſuch penal ſums as. he had received, and 
be injoined from proceeding in his ſuit in replevin. 


Mr. Ponſonby and the appellant, by their joint anſwer, ad- 
nitted the leaſes made to Adams, the diſtreſs and the proceed- 
ings thereon 3 and inſiſted on Mr. Ponſonby's right to the addi- 
tional rent of 24.4. 15s. 3 d. by virtue of the above covenant, 
nd that he was entitled to diſtrain for it. 


Hugh Swayne, by his anſwer, admitted the leaſes made to 
(dams ; and that he, pending the cauſe, conveyed and aſſigned 
for valuable conſideration, his intereſt in the lands under the 
fene wed leaſe made to him by Mr. Richard Ponſonby, to Sir Henry 
avendifh, Bart. and his heirs, ſubject to Auams's leaſes. And 
nat Sir Henry Cavendiſh, afterwards aſſigned his intereſt therein 
0 Richard Bradſhaw, Eſq; and his heirs, upon certain truſts 
or Jobn Digby and Mary bis wife, and their iſſue, which in- 
reſt was ſoon after re-afligned to Sir Henry Cavendiſh. 


Hugh Swayne afterwards died, having by his will deviſed all 
s real and perſonal eſtate, to Artbur Barſtable and Henry 
ron, in truſt, after payment of ſome legacies, for his ſon 
benjamin Swayne, his heirs, executors and adminiſtrators ; and 
Pointed Arthur Barſtable and Henry Mrixon his executors, 


and | The bill was ſeveral times amended; and Sir Henry Cavendiſh, 
eu Digdy and Mary his wife, Richard Digby and Fobn Digby, 
i | I | | their 
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rears of it from Roger Adams, who freely and without objec -x 


1770. 
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their infant ſons, Richard Bradſhaw, Benjamin Swayne, 411 
Burſtable, and Henry Wrixon were made parties; to biet 
amended bills Mr. Ponſonby and the appellant, and the ſeyet 
other defendants, put in their anſwers. 

Roger Adams died in March, 1762, leaving two ſons, Sam 
and Roger; and by his will appointed the reſpondents Pry 
Adams his widow, and his ſons Samuel and Roger his executors 
But before his death, he aſſigned and conveyed all his intere{ 
in the lands under the two leaſes made to him by Hugh Swayn 

to his ſon Roger. 8 


By Roger Adams the elder's death, the ſuit and proceeding 
abated ; whereupon Prudence, Samuel and Roger Adams, his ex 
cutors, on the 29th of June 1762, filed a bill of reviyor agu 
Colonel Ponſonby, and the appellant, and the ſeveral other d 
fendants, ſtating the proceedings on the original and ſever 
amended bills, and the matters before ſet forth; and prayin 
to have the benefit of the former proceedings, and that in cal 
Mr. Ponſonby ſhould not appear entitled to the additional: 
of 24/. 15. 3d. he might be reſtrained by injunction, from pn 
ceeding at law for recovery thereof, and -repay ſuch ſums «1 
and his agents had received from Roger Adams the elder, wi 
intereſt from the times that he had been obliged to pay them, an 
all ſuch coſts as he had ſuſtained by reaſon of Mr, Porjonty 
diſtraining on the lands for the yearly or additional rent ; and! 
caſe Mr. Ponſonby ſhould appear entitled to ſuch addition 
rent, that then the repreſentatives of Hugh Swayne might be col 
pelled to pay the plaintiffs the ſums which Roger Adan: k 
been obliged to pay with intereſt, and the coſts ſuſtained by h 
by reaſon of the lands having been diſtrained for this pe 
rent; and that the plaintiff Roger Adams might be allowed 
retain a competent part of the rents payable by him out of t 
lands, in order to diſcharge the ſaid additional and yearly i! 
and all other rents due or to become due out of the lands toM 
Ponſonby, and his heirs: And that Sir Henry Cavendiſb, 7 
Digby and Mary his wife, Richard and Jobn Digby, and Rubs 
Bradſhaw, might be reſpeCtively reſtrained by injunction, fr 
proceeding at law for the recovery of more of the rents th 
ſhould remain, after deducting the faid additional yearly ft 
and all other rents payable to the head landlord.” 
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The ak was duly revived, and the ſeveral defendants put 


ed, publication paſſed, and the cauſe was ſet down for bearing; 
hut abated by Mr. Ponſonby's death, which happened on the 12th 
of November 1763, having by his will deviſed the lands in queſ- 
tion to the appellant, on condition of his taking upon him the 
name of Ponſonby, and appointed Rowland Bateman and John 


reſpondents filed a bill of revivor, and the cauſe being duly re- 
ved, was heard on the 27th of January 1766, and continued 
in hearing the 29th and 1ſt and 3d days of February following ; 
when the Chief Baron, and Mr. Baron Dawſon, were pleaſed to 
decree the reſpondents a perpetual injunction againſt the appel- 
nt, from proceeding to recover the additional yearly rent; and 
that the appellant ſhould forthwith pay the reſpondents all ſuch 
ſum and ſums of money, as they had paid the appellant, on ac- 
count of the ſaid additional rent; and that the defendants the 
0 executors of Swayne ſhould have their coſts againſt the reſpon- 
8 eats, and the reſpondents were to have and recover the ſame 
(2 2gzinſt the appellant. But Mr. Baron Mountney took time to 

conſider, and afterwards was pleaſed to deliver his opinion, that 
of the reſpondents bill ought to be diſmiſſed, without prejudice to 
guy other they might be afterwards adviſed to bring againſt the 
i <:fendants or either of them. 


h From this decree the appellant appealed inſiſting, that there 
( 1 = no ground for the interpoſition of a Court of Equity, to 
oi prevent the queſtion being tried at lac, where it was properly 


only Ciſputable, and that the reſpondents ſhould have eſtabliſhed their 


aue there, before they had come into a Court of Equity for relief, 
hin the manner they ſought it. Had the immediate leſſee applied 
de Court of Equity for relief againſt the covenant objected 
ed, he muſt have been ſent to law to try how far that cove- 


1 (Ont was or was not reaſonable ; for ſuppoſing it unreaſonable, 
teu enlawful, or waived by any act of thoſe under whom the ap- 


Kllant claimed, all theſe were mere legal queſtions, no way 
7 ognizable in equity. The benefit was claimed as appendant 
o the inheritance and as ſuch, being a matter of freehold, 


"ently founded on the trueſt principles of law and po- 
ey: The former ſuppoſed the tenant reſident upon the de- 


in their anſwers: And iſſue being joined, witneſſes were examin- 


Do his executors. Whereupon in Michaelmas term, 1764, the 


s triable at law only. But the covenant in queſtion, was 


Vor. VI. | 'S x miſed 


W. de Grey. 
A. Forreſter. 
J. Caſey. 


J. Dunning. 


A. Wedder- 
burn. 


* community, by ſupplying it with the produce of that land; 
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miſed lands, manuring and improving them for his own 28 well 
as his landlord's benefit, whoſe rent aroſe from ſuch induſtrious 
manurance and improvement of the tenant: The latter parti. 
cularly required that reſidence, in Ireland eſpecially, and at th. 
time when this leaſe was made, juſt after the ceaſing of long dif. 
turbances, and when the country was beginning to look towards 
the improvement of it's ſoil, which former calamities had, a lit, 
before that period, rendered impracticable; in ſuch circumſtances 
a clauſe of reſidence upon the demiſed premiſes, with an increak 
of rent attending the failure, was not a penalty, like the ſotſei. 
ture of a man's eſtate upon non-payment of a ſum at a certiin 
day, but a mutual agreement for public benefit; the landlorg 
letting his land at an eaſy rate, whence the tenant, by raiſing a 
comfortable ſubſiſtence for himſelf, would conſequently beneht 


but upon neglect of ſo important a conſideration, juſtly ſubjed. 
ed himſelf to an advanced rent, as a compenſation for the breach 
of both a private and public truſt repoſed in him by his land- 
lord. And if the queſtion was cognizable in a Court of Equity, 
this reaſoning went even to the juſtice of the decree complained 
of. That the original leaſe granted in 1719, was accepted with 
all its clauſes and covenants, and no objection was then made 
to the covenant in queſtion, nor yet upon the renewal in 1729; 
and the firſt demand of additional rent on account of non-refi- 
dence, was immediately and freely complied with; fo that for 
upwards of 30 years, no objection was made either to this, or 
any other part of the leaſe: After ſo long an acquieſcence, and a 
ſo great a diſtance of time, the impeaching a ſolemn agreement 
freely and voluntarily entered into by the parties, without the 
leaſt pretence of hardſhip, or undue advantage taken, would be 
of moſt miſchievous conſequence. As to the objection, that to 
comply with this clauſe, the whole poſterity of the family 0 
the Swaynes muſt reſide on the lands; it was anſwered, that ths 
reſidence required was only from the leſſees as they came to in- 
herit, not from any other branch of the family; and whatever 
pretended hardſhip might now be ſet up, ſuch was the origin 
agreement, which muſt continue as long as the leaſe, how oft 
ſoever renewed, unleſs diſcharged by mutual conſent. 


| On the other fide it was contended, that the covenant in th 
leaſe for the perpetual reſidence of the leſſee and his heirs, 4 
2 | 
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11 their family, was repugnant to the eſtate demiſed, contrary 
o reaſon, in reſtraint of natural liberty, and againſt the policy 
f the realm. That the leaſe being expreſsly recited to be made 
n purſuance of an agreement and decree in 1713, the covenant 
ys not warranted by, but was an addition to that agreement; 
and as the decree did not direct any ſuch covenant to be inſerted 
in the leaſe, this covenant was proper to be relieved againſt in a 
Court of Equity; the leaſe in this particular varying from the 
greement, in conformity to which it is ſaid to have been made. 
Gut ſuppoſing the covenant good in point of law, yet being inſert- 
only for the ſake of improvement, and to ſecure the rent re- 
krved, the ſame had been ſubſtantially performed, and the de- 
jen thereof anſwered to the head landlord ; for Roger Adams, as 
was admitted by the anſwers, kept the lands well ſtocked with 
note than ſufficient to anſwer the rent, and the large fines paid 
by the under leſſees, ſhewed the lands to be of conſiderable va- 
ue, over and above the head landlord's rent. That the addi- 
tional rent mentioned in the covenant was in the nature of a 
penalty, and relievable againſt in equity; and although the for- 
friture, if any, muſt have incurred ſoon after the granting of 


th the original leaſe, yet from that time till Auguſt 1751, no de- 
de rand for any additional rent was made; on the contrary, Ri- 
„a Ponſonby who well knew of the non-refidence both of 
-Die Swayne and Hugh his ſon, from time to time accepted 


the reſerved rent, and gave receipts for it in the uſual manner, 
without demanding any additional rent; and he twice renewed 


| ache original leaſe without making any claim of the ſame; 
cot; which acquieſcence and acts of the leſſor, the penalty and 
the covenant had been waived, and ought not now to be reſorted to, 
| bd eſpecially againſt purchaſors for a valuable conſideration ; 


who from ſuch acquieſcence muſt be induced to believe, either 
hat no forfeiture or penalty had incurred, or that none was 


ben exiſtin 3 


\ 


JUDGED, that the decree complained of ſhould be reverſed 


nd that the reſpondent's bill ſhould be diſmiſſed without coſts, 
zainſt the appellant. 1 rs 8 


James 


After hearing counſel on this appeal it was ORDERED and Drexes 
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cordingly entered upon the ſaid lands. 


the firſt on the 24th of Seprember 1735, for which ſhe paid 


cuted an aſſignment thereof to him accordingly. And on the! 


Caſes in Parliament, 


Caſe 36. James Kealey Elqj ; . Appellant 


George Dawes, Gent. . . Reſpondent 


26th February, 1770. 


RICHARD DAWES, being poſſeſſed of part of certz 


lands called Tireboy and Clontoe, in the County of Galwey 
which belonged to the Dean and Provoſt of Tuam, for the u 
ſidue of aj term of 21 years, at the yearly rent of zo J. unde 
leaſe granted to him by the ſaid Dean and Provoſt ; died fon 
time in 1732 inteſtate, leaving Margaret Dawes his widow, wh 
having adminiſtered to him became thereby entitled to, and 0 


Margaret Dawes afterwards obtained two renewals of i 
leaſe from the Dean and Provoſt, at the ſame yearly rent of 1 


fine of 12/. beſides receiver's fees; and the other on the 27 


of July 1748, for which ſhe paid a fine of twenty guineas, be 
ſides the uſual fees. | 4 


On the 27th of December 1755, the appellant purchaſed 
Mrs. Dawes the reſidue of her term and intereſt in theſe land 
under the laſt mentioned leaſe, for the ſum of 20 /. and ſhe exe 


of October 1759, the appellant having ſurrendered up that leal 
obtained from the Dean and Provoſt a new leaſe of the {an 
premiſes, for a term of 21 years, commencing from the 27th 
December preceding, at the ſame rent of 30 J. per ann. for wii 
he paid a fine of 40/. And as the appellant had continued | 
poſſeſſion for near four years, under his derivative title {rol 
Mrs. Dawes, he had not the leaft apprehenfion that his poſſeli 
would be diſturbed, after he had acquired ſuch new leaſe, 


But on the 26th of April 1760, the reſpondent thought fl 
per to exhibit his bill againſt the appellant, in the Cour! 
Exchequer in Ireland; charging, that the appellant bell 
Papiſt, or a perſon profeſſing the Popiſh religion, be Was,“ 


Cafes in Parliament. 


der frreral acts of parliament made in that kingdom, in the ad 


and 8th years of Queen Ann, for preventing the growth of Po- 


pety, rendered incapable of holding the ſaid lands, or taking 
oy benefit either from his ſaid purchaſe or renewal : For that 
the faid reſerved rent of 301. was far leſs than two thirds of the 
yearly value of the lands, at the time of the laſt renewal ; the 
ſme having been let by Mrs. Dawes to ſeveral tenants, for a 
clear profit rent of 331. The reſpondent therefore, as the firſt 
Proteſtant diſcoverer, prayed to have the benefit of the appellant's 
id purchaſe and renewal, and to be put into the poſſeſſion of 
the lands and premiſes, according to the purport of the ſaid 
dts of parliament. | 


The appellant, by his anſwer to this bill, denied, that to 
his knowledge, or belief, Mrs. Dawes had ever let the lands to 
ay tenants or tenant at a clear profit rent of 337. per ann. but 
admitted, that ſome poor perſons did hold the ſame of her for 
1 ſhort time at a clear profit rent of 29/. 195. 5d. per ann. and 
that, in order to enable them to pay ſuch rent, they planted po- 
tatoes upon ſome part of the lands, and turned other part 
thereof into tillage, whereby they deſtroyed the paſture, and a 
great part of the turbary, and otherwiſe reduced and impoveriſhed 
the land in ſuch a manner, that the ſame was of very little value 
lor many years after. The appellant inſiſted, that ſuch tenants 
would not have paid ſo high a rent for a long term, nor would 
have taken the lands at that rent, even for the ſhort term they 
lid, but for the great advantage of their being at liberty to make 
lhe moſt of the land for that term, by uſing it as they ſhould 
think proper for their immediate profit, without any regard to 


Wc injury which the land would thereby ſuſtain. That the pre- 
Wiles contained only 60 acres; that the reſerved rent of 30%. 


at the rate of 104. an acre; and that ſuch reſerved rent, either 
u the time of the appellant's purchaſe from Mrs. Dawes, or at 
be time of the laſt renewal, was not, to the beſt of his judg- 
dent and belief, at all leſs than two thirds of the yearly value. 
The appel'ant admitted the fact of his being a Papiſt, or a perſon. 
rolefling the Popith religion, as charged by the bill; but ſub- 
ltted to the Court, that under the circumſtances of the caſe, 
Was by no means diſqualified to accept and hold the benefit 
his ſaid purchaſe and renewal; nor was the ſaid renewed leaſe 
ſcorerable by the plaintiff, as a Proteſtant diſcoverer, under or 
tue of any act of parliament then ſubſiſting. 

Vor. VI. SE, 3 . | The 
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the 4th of July 41764 and the appellant, apprehending this ' 


Caſes in Parliament, 

The cauſe being thus at iſſue, and the only material fact to be 
proved being the yearly value of the lands in queſtion, ſeveral 
witriefles were examined on both fides as to that fact ; but upon 
this examination a very great contrariety of evidence appeared. 
The refpondent's witneſſes ſwearing, that the lands were of the 
yearly value of 63 J. and thereby proving the conſequential fact, 
that the reſerved rent was lets than two thirds of the yearly va. 
Jue; while the witneſſes examined on the part of the appellant, 
depoſed in a clear and poſitive manner, from their own knoy. 
ledge of the quantity, quality, and condition of the land, that ir 
was not worth more than 125. or 145. per acre, at the moſt, to 
be let to a reſponſible tenant for a term of 21 years; and thereby 
the annual value of the whole was fixed at 42 J. upon the largeſt 
calculation; which rendered the reſerved rent mare by 405 
than two thirds of the yearly value. | 


On the 4th of Fuly 1764 (when the cauſe had been ſeyeral 


days in hearing) the Court made a leading order, directing a trial 
at law upon the following iſſue; viz. © What the yearly value 


of the lands in the pleadings mentioned was, on the 27th of 
December 1755, and the 1ſt of October 1759.” And that ſuch 
iſſue ſhould be tried by a jury of the county of Galway, at the 
then next aſſizes. | 


It was underſtood by the appellant and his counſel, to be the 
ſenſe of the Court upon this hearing, that the iſſue ſo directed, 
was to enquire into the value of the land at thoſe two diſtind 
periods of time, if the ſame was to be let for a term of 21 years 


to a ſolvent tenant ; becauſe the appellant's witneſſes had uni- 
formly grounded their opinion of the value upon that ſuppof- 


tion: But through the miſtake or inattention of the Regiſter in 
taking his minutes, the iſſue was framed as above. 


The appellant, however, was ready to meet the reſpondent 
upon a fair trial of that iſſue, general as it was; but he did not 
think proper to take any ſteps for that purpoſe, ſo that the mat- 
ter ſlept for almoſt two years. 


| al | 
However, on the 8th of February 1766, the reſpondent gc 
notice of his intention to move for a renewal of the ſaid orve! © 
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leſs the reſpondent would conſent to an amendment of the 
fie, by inſerting therein the following words; viz. if at ſuch 
ines to be ſet for à term of 21 years to a ſolvent tenant ; the ap- 
xllant would not only oppoſe the intended motion, but would 
t the fame time move to rehear the cauſe, To this fair and 
aſnable propoſal, the reſpondent having refuſed his conſent, 
te appellant petitioned the Court for a rehearing ; which being 
rnted, the cauſe was accordingly reheard upon that petition 
lone, no application having been made by the reſpondent for 
he like purpoſe, becauſe he did not, nor had any reaſon to ob- 
k{ to the order of the 4th of July 1764. 
5, | | 

This rehearing continued four days, viz. the 18th and 2oth 

d May, and the 22d and 25th of June, 1767., On the laſt of 
al which days, the Court was pleaſed not only to refuſe varying the 
1al nder complained of, as to the form of the iſſue thereby directed, 
ue bit to make an abſolute decree for the reſpondent, as a Proteſtant 
of WWilcorerer, according to the prayer of his bill; to order an in- 
ch inction for the putting him in poſſeſſion of the premiſes, and 
b direct an account of the rents and profits thereof from the 
ime of filing the bill. 


the From this decree, and alſo from the order of the 4th of July 
ted, 1764, the preſent appeal was brought; and on behalf of the ap- 
ind Rllant it was ſaid to be an eſtabliſhed rule, and eſſential to the 


WMiniſtration of juſtice in Courts of Equity, that in all caſes 
Mere there is any confiderable contrariety of evidence - upon a 
lnterial fact, ſuch fact is ſent to be tried by a jury; before 
tom the witneſſes being examined viva voce, a more clear and 
"tan diſcovery of the truth may be obtained. That the appel- 
at's caſe came expreſsly within this rule; here being a flagrant 
uttariety of evidence upon the only material fact in iſſue; and 
ad on which the rights of the parties immediately depended : 
if the reſerved rent of the lands in queſtion ſhould turn out 
obe more than, or even equal to two thirds of their annual va— 
le, It was clear the reſpondent was not entitled to any part of 
le 'clief prayed by his bill. That it was extremely material to 
e 

; y, Vibe lands 
I were 


ye 2 very proper opportunity for rectifying the miſtake above- 
jentioned, cauſed a counter- notice to be given, ſignifying, that 


W. de Grey. 
J. Skynne.. 
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were to be let to a ſolvent tenant for a term of 21 years, Pos it 
was evident, that the appellant's witneſſes made this ſuppoſition 
the criterion of their eſtimated value; and it was no leſs evident 
that the witneſſes for the reſpondent proceeded chiefly upon 
what had been paid as a yearly rent, by perſons who were tenants 
for a much ſhorter term, not reſtrained by covenants to a regular 
and proper cultivation of the land, and who therefore condueg 
themſelves by no other rule than their own immediate adygr.. 
tage, without any attention to the future benefit or detriment o 
the eſtate; from whence a very imperfect idea was to be formed, 
of what other tenants under different circumſtances could afford 
to pay. Laſtly, that the order and decree complained of were 
inconſiſtent with each other: The one being grounded on a tea. 
ſonable doubt, on which ſide the weight of evidence preponde- 
rated, and therefore directing a farther and more concluſive en- 
quiry into the fact; whereas the other was a final determination 
upon the fact, without making ſuch farther enquiry, and befor 
the doubt originally entertained had been in any manner obviat- 
ed. A determination in favour of that party, who expreſsly 
grounded his claim upon the truth of the fact, and who had ne- 
ver complained, but acquieſced in the iſſue directed for diſcover- 
ing that truth, and clearing it from the doubt in which, by z 
contrariety of evidence, it was neceſſarily involved. 


On the other ſide it was inſiſted, that the queſtion as to the 
improved value of the lands, was applicable by 2d Ann, to twe 
different periods of time, either to the year 1755, when tis 
leaſe was purchaſed, or to the year 1759, when it was renew 
by the Papiſt; and that this muſt be eſtabliſhed, not by the! 
value for a whole term of 21-years, nor by conjectural uncer 
tain evidence of what a reſponſible tenant would pay for them 
but by poſitive proof of what the appellant's own tenants ac 
tually paid him at both periods, and for many years afterwards 
till he turned them out; and he who had that evidence in his 
hands, would not have waived the real fact by his anſwer and 
proofs, and recurred to ſpeculation, but from a conſcioulnels 0 
the fact being againſt him, and the hopes of dazzling and miſlead 
ing a jury, to think that uncertain which before was clear 
That the appellant's proofs, if any thing, proved too much ; fol 
they infinuated, that the lands were not worth even the yearly 


rent reſerved to the church ; aud yet he firſt bought them q 
4 | 200 
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0], renewed them for 40 J. reheard the preſent cauſe in 1967, FR— 
nd in 1768, when nine years of the 21 were, run out, thoughlt 
hem ſtill worth an appeal, at the peril of a recognizance of 2007. 
nd was now hearing that appeal in 1770, at a certain and great 
axpence, with a-view- only of being let into a ſtill further great 
expence of a trial by jary; and all this for the ſhort reſidue of a 
em of years in lands, which he would repreſent as at moſt not 
worth above 1 5 J. per ann. That by the rehearing, though ap- 
led for by one party and for a ſingle purpoſe only, the cauſe 
ms entirely open to the review of the Court, where a new judge 
then preſided ; and the propoſed variation of the iſſue, neceſſarily 
rmewed and brought on the conſideration of the whole evidence; 
when the very circumſtances which induced the Court to reje& 
the propoſitian for the trial of a queſtion, neither 2d idem, or 
coſonant to law, naturally led them to determine upon the cer- 
uin and uncontradicted evidence then before them, without put- 
ng the parties to the expence of a trial at law, for which the 
Court ſaw no occaſion. | | 


After hearing counſel on this appeal, it was ORDERED and Decree 
40JUDGED, that the decree of the 25th of June, 1767, ſhould M. S. Jour. 
de reverſed : And that in the decree of the 4th of July 1764, — : 
lie words, “what the yearly value of the lands in the pleadings 
"mentioned was,” ſhould be left out; and the words, whether 
*30/.ayear was leſs than two thirds of the yearly value of the 
"lands in the pleadings: mentioned, to be let for 21 years to a 
* ſolvent tenant,” ſhould be inſerted inſtead thereof: And that 


de ſaid decree thus amended, ſhould be affirmed. 


6— O__ 


verge Grey, Eſq; and others, Appellants. Caſe 37. 
ard Montagu, and others, Reſpondents. 
$ Ol 

ead -e1ft November, 1770. 
ear | 
fol 
early 


* 


| Zu indentures of leaſe and releaſe of the 12th and 12th of 

O&ober 171 3» made between Jobn Rogers, Eſq; of the Ode 
iv and Elizabeth Rogers, widow, of the other part, the releaſe 
"ng, that a marriage was intended to be had, between the 


Var. VI. 5 R ſaid 


; 
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| Elizabeth Rogers and her heirs; ſubject to a proviſo, that if the 
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ſaid John Rogers and Ann Delaval, daughter of Sir Jabn Dy... 


val, Bart. and that the ſaid Sir John Delaval had ſecured, by the 
conveyance of a real eſtate, the ſum of 8ooo J. to be paid to the 
ſaid John Rogers, after the death of the ſaid Sir Jaobn Delava, 
as a marriage portion with his ſaid daughter; the ſaid Jahn 
Rogers, as well in conſideration of $5 5s. as in conſideration that 
the ſaid Elizabeth Rogers had releaſed and aſſigned to him and 
his heirs, the manor of Rowchefter, and ſeveral lands and tene. 
ments in Rocheſter in the county of Northumberland, of the 
yearly value of 260 J. ſettled upon her by her late huſband, the 


father of the ſaid John Rogers, for her jointure; and alſo in con- 


ſideration of ather meſſuages, lands, tenements and. heredita- 
ments, .conveyed by the ſaid Elizabeth Rogers, either to the ſaid 
Jobn Rogers and his heirs, or to ſuch perſon or perſons as he 
did appoint ; conveyed the ſeveral meſſuages, lands, tenements and 
hereditaments, which the ſaid Sir ohn Delaual had mortgage 
to him, for ſecuring the ſum of 80097. the portion of the (ai 
Ann, and alſo the manor of Eaſt Denton, and all the meſſuages 
lands, tenements and hereditaments of the ſaid 70% Roger:, it 
Eaſt Denton, and Weſt Denton, and ſeveral meſſuages, or tene 
ments, and a cloſe or field in the town af Newcaſtle upon Tyne 
in the ſaid county of Northumberland, to the uſe of the ſai 


ſaid John Rogers, his heirs, executors or adminiſtrators, ſhoult 
pay to the ſaid Elizabeth Rogers, for and during the term of he 
natural life, the yearly ſum of 410./. and ſhould alſo pay th 
ſum of 3000 J. to ſuch perſon or perſons, and at ſuch time ant 
place, and in ſuch manner, as the ſaid Elizabeth Rogers, by b. 
laſt will and teſtament in writing, atteſted by two or more Cl 
dible witneſſes, ſhould order and appoint the ſame; that then ti 
faid conveyance, and every thing therein contained, ſhould ceal 
.and be void. | 


Elizabeth Rogers having only one child, namely, the ſaid Jab 
Rogers, made her will, dated the 1 5th of December 173Þ where 
by ſhe gave ſeveral pecuniary and ſpecific legacies, and then pri 
ceeded in the following words: * give to my dear and on 
< ſon, when my juſt debts are paid, and the legacies and fune 
expences above diſcharged, all my real and perſonal eſtate, 
<< alſo my plate, linen, bedding, and all utenfils in my hou 
«<< in Newcaſtle and Denton, and heroby appoint him ſole © 


«at 
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« tor of this my laſt will and teſtament. And whereas, by in- 
« dentures of leaſe and releaſe, the releaſe bearing date on or 
about the 12th.day of October 1713, and made or mentioned to 
« he made, between my ſon Jobn Rogers of the one part, and 
« me the ſaid E/rzabeth-Rogers of the other part; all that the 
« manor, meſſuages, lands, tenements and hereditaments there- 
«in mentioned, are conveyed unto me and my heirs, ſubject 
« to a, proviſo, or condition, to be void upon the payment of 
« the annual ſum therein mentioned to me, and alſo upon the 
payment of the Tum of 3000 J. of lawful Britiſh money, to 
« ſuch perſon or perſons, and at ſuch time and place, and in 
« ſuch manner, as I the ſaid E/izabeth Rogers, by my laſt will 
and teſtament in writing, atteſted by two or more credible 
„ witneſſes, ſhall order or appoint. Now I the ſaid Elizabeth 
« Rogers, by this my laſt will and teſtament, do hereby appoint 


„or in caſe my ſaid ſon does not diſpoſe either by will or deed, 
@ which ſhall firſt happen, that the ſum of 500 J. part thereof, 
be paid to my ſaid nephew, James Clavering, Eſq; of Green- 
" croft, for his own uſe ; and that the ſum of 500 J. other part 
thereof, be paid to my niece Alice Grey, for her own uſe; 
vnd that the ſum of 900 J. other part thereof, be paid to my 
" ſaid niece Ann Clavering, to her own uſe, and to my couſin 
" Elizabeth Pell, 300 l. for her on uſe, and to my couſin Elea- 
" or Pell, the ſum of 100 J. and to each of the four churches 
in Newcaſtle upon Tyne, viz. St. Nicholas, All Saints, St. Fohn 
*and St. Andrew, to each 100 J. the intereſt of which to be 
"given to.ten neceſſitous people, at the direction and order of 
"the vicar and parſon of each pariſh, on the annual day of my 
" ſon's death; to the ſociety of the clergy annually held in the 
"ſaid town, 50 J. to the pariſh of Newborn in Northumberland, 
100 J. to be given to the poor of Eaſt Denton, on the annual 
* day of my ſon's death, at the direction of the vicar, and four 
"and twenty of the ſaid pariſh ; and I further give the remain- 


"Ing 1 50 J. among my ſon's ſervants, according to their de- 
4c ſerts.“ bi | | 


On the 16th of April 1734 the teſtatrix died, leaving the ſaid 


* Rogers her heir at law, who ſhortly after her death proved 
er will, | bs 


Jobn 


«and order, that upon the death of my ſaid ſon without iſſue, 


% * 
* 


* 


1770. 


cient part thereof, might be ſold, and that all | proper partic 


Rogers, out of the ſaid 30607. might be paid. 


and that the Thid 3000 J. being by the will given over to ti 


ſuch diſpoſition, depending on the ſaid John Rogers's dying with 
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John Rogers, after having received the 8000 J. on git Yi 


Delaval's mortgage, died on the 24th of June, 1758, without 
Iſſue, and without having made any expreſs diſpoſition of the 
.3000 l. either by will or deed; leaving the reſpondents Edward 
Montagu, Atithony Iſaacſon and . William Archdeacon, his heirs 


In November, 1961, the appellant George Grey, as admigi. 


ſtrator of Alice Grey, named in the will of the {tid EAgabet; 
Rogers, and the appellant Hugh Moſes and his wife, as the 
-repreſentatives of Ann Clavering, alſo named in the ſaid will 
brought their bill in the Court of Chancery, againſt the reſpon- 
dent Edward Montagu, one of the;heirs at law, and alſo admi- 
niſtrator of the ſaid Jh Rogers, and againſt Anthony Ian 
and. William Archdeacon, the other heirs at law of the ſaid Poly 
Rogers, and Thomas Daviſan, adminiſtrator de bonis non of the 
faid Elizabeth; Rogers, with her will annexed, and againſt the 
appellants Edward Burton, and Mary his wife, as repreſenting 
Eleanor Pell, named .in the will of the ſaid Elizabeth Rogers, 
and the appellants Sir Thomas Clavering and George Clivring, 
,executors of James Clavering, alſo named in the, ſaid will, and 
apainſt John Smiles and William Brown, as ſervants of the ſaid 
Jobn Rogers, living with him at the time of his deceaſe, and 


againſt his Majeſty's Attorney General; praying, that the pre- 
miſes compriſed in the ſettlement of October 1713, of à ſuffi 


might join in ſuch fale; and that out of .the money to ariſ 
therefrom, the legacies given by the will of the ſaid EHaabelb 


To which bill the reſpondent EA]wƷad Montagu put in his : 
ſwer, and thereby infiſted, that the 3000 J. wholly veſted i 
John Rogers the fon, on the death of the ſaid Elizabetl Roger. 


legatees therein named, only on the death of Y Rogers with 
out iſſue, or in caſe he ſhould not diſpoſe-thereof by deed or wil 


dut iffue generally, and alſo without diſp oſing of the ſaid goool 
by deed or will, was, by the known roles of law:and equity, W 
remote to take place, and therefore void. 


4 | | 0 
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on the 24th of February, 1764, the cauſe came on to be hear, 
tfore the Lord Chancellor Northington, when his Lordſhip 1770. 
irdered, that the plaintiff 's bill ſhould ſtand diſmiſſed as apainſt 

the defendant Daviſon, with coſts, and as againſt the other de- 

£ndants, without colts, 


From this decree the appellants appealed, inſiſting, that it C. Ambler. 
manifeſtly appeared from the will itſelf, to be the intention of A. Wedder- 
the teſtatrix, that the legacies ſhould take place upon the death gs 
of her ſon, and not wait the failure of his iſſue ; which might 

ot happen till long after his death, and at ſo great a diſtance 
time, as entirely to diſappoint her view in giving thoſe lega- 

des. That the true legal ſenſe of the words, upon the death of 

m ſon without iſſue, was not failure of iſſue generally, but failure 

o iſſue at the time of his death, which is the natural meaning 

if the words; and the legacies being given upon that contin- 

rncy, were capable of taking effect by the known rules of law. 

gut even if the words were conſtrued to mean dying without iſue 
zmerally, yet in this particular caſe it was apprehended, that the 

kpacies were not void, but took effect upon the happening of 

that event. That the words of the will, in caſe my ſon does not 

poſe either by deed or will, which ſhall firſt happen, did not 

ive, or were intended to give him the abſolute property of the 

5poo/, but merely a power of appointment by deed or will, 

which he might execute or not, as he thought proper. That 

the legacies being given to take place upon a certain event, not 
contrary to law, and the event having happened, the legacies 

dere valid and ought to be raiſed and paid. 


On the other ſide it was argued, that no perſonal property can w. de Groy, 
de limited to take place on ſo remote a contingency, as the death C. Robinſon, 
a perſon dying without iſſue generally; and that there was 

thing in this will, to reſtrain the contingency to the time of 

le ſon's death. That it was a limitation over to other perſons, 

ler the abſolute intereſt was veſted in, and an unreſtrained 

wer of diſpoſition given to the ſon. That the teſtatrix ſeemed 

o have imagined, that ſhe might by law make farther limita- 

ns of perſonal property, after ſuch a remote contingency, and 

w abſolute power of diſpoſition but in this ſhe was miſtaken, 

3 limitations having been long ſince ſettled to be null and 

b 
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After hearing Counſel on this appeal, it was ORDERED an 
ADJUDGED, that the ſame ſhould be diſmiſſed, and the 3 
therein complained of, affirmed. | 


George, Earl of Pomfret, and Anna Maria, Appell 
Counteſs of Pomfret, his Wife, Ppellants. 


Thomas Smith, Eſq; Leonard Hartley, 


Jobn Parke and Ralph Parke, Reſpondents 


5th March, 1771. | 
D JILIP, Duke of Wharton, being ſeiſed in fee of diver 


manors, lands and hereditaments, in the counties of Buc} 
York, Weſtmoreland and Cumberland, did by three ſeveral deed 
of leaſe and releaſe, dated the 19th and 2oth of March, 1721 
convey the ſame to the Honourable Alexander Denton, Elq 
Thomas Gibſon, Fohn Facob and Robert Facomb, in truſt to (el 
the ſame, or any part, for the payment of his debts, and othe 
purpoſes therein mentioned: And a bill in Chancery bein 
brought by the creditors of the Duke, for carrying theſe trul 
into execution, it was on the 19th of Auguſt, 1723, decree 
that the truſt eſtates ſhould be ſold before the Maſter, and t 
money ariſing therefrom applied in diſcharge of the Duke 
debts. 


The Duke afterwards going abroad, and being outlawed, a 
attainted of high treaſon, and dying under ſuch outlawry an 
attainder, his eſtates became forfeited to the crown; and 
letters patent, dated the 24th of April, 1733, the fame vt 
granted by the crown to, and veſted in the ſame and oth 
truſtees, upon truſt to ſell the whole or any part thereof, f 
the payment of the Duke's debts, and to apply the ſurplus 
the uſe of Lady Jane Coke, and Lady Lucy Morris, his two fil 
and coheirs; which ſaid Lucy Morris ſome time afterwards dt 
inteſtate, and without iſſue, leaving Lady Jane Coke, her file 
ſurviving, who thereby became entitled to the whole ſurplus 
the truſt eſtates. 

— 
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In the year 1738, the ſeveral manors or lordſhips of Healaugh 
o Land, Healaugh New Land, and Muker, otherwiſe Mew- 


wir, and divers. meſſuages, farms, lands and hereditaments, 


part of the truſt eſtate, in Swaledale, in the county of York, 
were ſold before the Maſter, under the decree, to the reſpon- 


dent Thomas Smith, for 10, 500 J. and were conveyed to him 
accordingly, by the following deſcription, and under an expreſs 
exception and reſervation contained in the conveyance, in the 
following words; vis. 


« All thoſe the manors or lordſhips of Healaugh otherwiſe 
« Healey, commonly called Healaugh Old Land, and Healaugh 
« New Land, and all that the manor or lordſhip of Meucair, 
« otherwiſe Muker, or by whatſoever other name or names, the 
« aid manor or manors, now are or have been heretofore called 
«or known; all which ſaid manors, or lordſhips, are ſituate, 
«lying and being in or near Swaledale in the county of York, 
«with all the lands, tenements and hereditaments, thereunto 
belonging, or to or with the ſame commonly uſed, occupied or 
«enjoyed, or accepted, reputed, or taken, as part, parcel or 
member thereof, or of any part thereof; ſaving and reſerving out 
«of the ſaid manors, to the ſaid Alexander Denton, and Thomas 
« Gibſon, their heirs and aſſigns, as hereinafter is ſaved and re- 
„ ſerved: And all that meſſuage, tenement and farm, called 
* Crackpott Hall, with the lands and grounds thereunto belong- 
„ing, or therewith uſed; and alſo a ſmall piece or parcel of 
„land or ground, called Spring-end Cloſe, now or late in the 
*tenure or occupation of Simon Harker, his aſſigns or under- 
" tenants; all which manors, meſſuages, mills, lands, tene- 
"ments, hereditaments and premiſes, are ſituate, lying and be- 
„ing within the towns, pariſhes, villages, hamlets, precincts, 
and territories, of Healaugh, Healey, Mewcair, Muker, Crack- 
pott, Eaſtonſdale, Weſtonſdale, Ruth, Satteron, Harkajide and 
" Swaledale, in the ſaid county of York, ſome or one of them; 
* and are, or are meant or intended to be the ſame manors, 
meſſuages, mills, farms, lands, tenements and hereditaments, 
mentioned in the particular or ichedule annexed to the ſaid 
"Maſter's report; ſaving and reſerving to the ſaid Alexander 
Denton and Thomas G:6/on, their heirs and aſſigns, all and 
 ingular the mines, veins, and parcels of lead, copper, and 
" Pitters ore, and iron, which now are, or at any time hereafter 

$C may 
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% may be diſcovered or found, lying, being, ariſing or grow 
„ing, in or upon all and every the commons and waſtes ef the 
«« aforeſaid manors ; with full and free liberty, power, Privilege 


„% mines or works, with men, oxen, horſes and carts, and by 


e preſerving and keeping the ſaid ore; and alſo liberty to cut, 


Caſes in Parliament, 


© and authority, with miners, agents, workmen and labourers 
* to ſearch for, dig, work, ſink, make ſhafts, and uſe all other 
„ways and means from time to time, for finding, diſcovering, 
and working of any ſuch mines of lead, copper, and potter 
t“ ore, and iron, and to make drifts, addits, levels, and all other 
things neceſſary for the finding, raiſing, obtaining, and getting 
« the ſame; and alſo to dreſs and cleanſe the ſaid ore from rubbiſh 
« and ſtone, and to erect any engine or engines upon the premiſes, 
* and to turn or divert any water or waters, for the making 
* water courſes or dams, as ſhall be uſeful for the working of 
„ ſuch engines, or for any other uſe or advantage of the aid 
«© works and mines, or for the cleanſing of the ſaid ore; and alſo 
« free liberty of ingreſs, egreſs and regreſs, into, and out of, 
e and to make, have and uſe all convenient ways and paſſages, 
„within all and every or any part of the premiſes mentioned or 
intended to be hereby ſold or conveyed, to and from the ſaid 


„and with all other ways and means, inſtruments and carriages, 
as well for bringing of timber, iron, corn, coals, minerals, 
and all other neceſſaries, to and for the uſe of the miners, 
T labourers, and workmen there, to build and erect upon any 
part of the ſaid waſtes, convenient houſes or cottages, for the 
„ habitation of agents, workmen or miners, whilſt they ſhall 
* be employed in and about the working ſuch mines, and rail- 
* ing and cleanſing the ſaid ore and minerals; and alſo to build 
* and erect on the ſaid waſtes, or any part thereof, convenient 
*« bingſteads, ſmith's forges, mills, furnaces, engines and ſtore- 
„ houſes, hovels and buildings, for drefling, bucking, cleanſ- 
ing, running down and ſmelting, refining, and for putting up, 


* dig and raiſe, and take in and upon the ſaid waſtes and walte 
ground, or any part thereof, ſo much ſtone and clods, as ſhall 
ebe neceſſary and needful, for making and repairing ſuch cot- 
tages, buildings and works ; and alſo full and free liberty, 
power and authority to dig for, cut, raiſe, dry, take and cart 
away all ſuch peat, turf and turbary, from time to time, and 
0 upon and from the ſaid moors, moſſes, waſtes and commons, 


«c as the ſaid Alexander Denton and Thomas Gibſon, mw ” 
at 
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«and aſſigns, their ſervants, ſmelters, or workmen, ſhall have 
« occaſion for, and ule as well in the ſmelting, running and 
«making the faid ore, minerals and metals, into lead ; as for 
« the uſe, benefit and convenience of the miners, workmen, 
« waſhers, lewers and others, employed in and about the ſaid 
« mines; and alſo, ſaving and except all and every leaſe or leaſes, 
« pranted and demiſed, or agreed for, of any mines, or liber- 
« ties for ſearching for, diſcovering, and working the ſame, in 
« ny part of the premiſes, or ordered by the high Court of Chan- 
"cery, to be made to the governor and company of the mine 
Adventurers of England, and all the intereſt, OY and advan- 
u ages, thereby ariſing and accruing.” 


From the time of the ſale of the truſt eſtates, Lady Jane Coke, 


ad enjoyed all mines of lead ore which were found within the 
commons and waſte lands, belonging to the truſt eſtate; and the 
receiver, who before the ſale of the eſtates was appointed re- 
erer of the rents of the lands, as well as the profits of the 
nines, was continued receiver of the profits of the mines, they 
king ſubject to the payment of a rent charge to the Dutcheſs of 
Marton; and the profits of the mines, during Lady Jane Coke's 
lifetime, produced a very conſiderable revenue, which was ap- 
plied by the receiver in payment of the Dutcheſs of Wharton's an- 
ity, and the reſidue to Lady Fane Coke. 


In January 1760, Lady Jane Coke died, having made her will 
lited the 22d of December 17 57, whereby ſhedeviſed all her eſtates 
and effects, both real and perſonal, unto the appellant, the 
Counteſs of Pomfret, her heirs, executors, adminiſtrators and 
aſigns, to and for her and their own uſe and benefit. 


In May 1764, the appellants intermarried, whereby the Earl 
became entitled to the ſaid truſt eſtate. 


Y, 
7 WW Amongſt the lands conveyed to the reſpondent Smith, was 
adde farm, called Crackpott-hall farm, which adjoined upon a 


lage waſte, ſeveral miles in extent, part of the waſtes of the 
manor of Healaugh; this farm was let at the rent of 20 J. a year, 
and conſiſted of ſeveral parcels of incloſed land; the outermoit 
Piece, next the waſte, being called by the name of Crackpot-hall 
Vor. VI. 5 T paſture, 


under the reſervations in the ſaid conveyances, conſtantly had 
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— :paſture, fenced from the waſte with a ſtone wall; the Prouni 
in queſtion conſiſted of 200 acres of land, or thereabouts, 1y;r 
on the outſide of the wall of Cracꝶpott- Ball paſture, which the 
reſpondent Smith inſiſted was parcel of Crackpot-hall farm, and 
called Crackpott-ball out paſture, and which the appellants in- 
ſiſted was parcel of the waſte of the manor, and called the Hal 


Moor, the name of Moor being a common appellation given in 
that country to waſtes and commons. 


One Metcalf and his partners, having diſcovered ſome ſigns af 
lead ore in the ground in diſpute, they obtained from the reſpon. 
dents, or ſome of them (the reſpondents Hartley and Park, 
claiming under the reſpondent Smith) ten meares of ground. 
which were ſet out for them to work in; and in May 1767, Me. 
calfe and partners began to work within the ten meares, about 
60 yards from the wall of Crackpor-hall paſture, and there diſco- 
vered a rich vein of ore, and began to work the ſame to great 
profit. 


In the month of February, 1768, Feremiah Hutchinſon the 
then receiver of the truſt eſtate, claimed the mine in queſtion, for 
the uſe of the appellants ; and Metcalfe and his partners, refuſing 
to deliver up the ſame, in the month of May following the 
appellants exhibited their bill in the Court of Chancery, againſt 
the reſpondent Smith and the other reſpondents,. claiming the right 
to the ſaid mine, as being found upon the waſte lands within 
the ſaid manor of Healaugb; and prayed, that the defendants 
might be decreed to deliver up the ſaid lead mine, and the ore 
got, and that the appellants might be quieted in the poſſeſſion of 
the ſaid mine, -and that the defendants might be reſtrained by 
injunction from working the ſaid mine, and that they might 
account for the ore they had got, after deducting all reaſonable 
charges ; and that a' receiver might be appointed to work the 
Maid mine, and receive the profits thereof pending the ſuit. 


To this bill the defendants put in their anſwers, and there- 
by admitted the right of the appellants to the lead mines in the 
commons and waſte grounds of the ſaid manor of Healaugh, 
but inſiſted, that the ground on which the lead mine in queſtion 
was ſunk, was called Crachpot out paſture, and time out of mind 


[ as part of the tenement called Crackpot-hall farm, and had = 
; ule 
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uſed as ſuch by the occupiers of the ſaid farm; and that the 
owners and occupiers of the ſaid farm, had time out of mind iv 
exerciſed every act of ownerſhip thereon, without interruption. 


On the 5th of June 1769, F' Anſon and Metcalfe, the agents of 
the appellants, who inſiſted that the place was part of the waſte, 
entered on the ground in diſpute, and ſunk for lead ore therein, 
weſt of the place where the reſpondents were working. And 
ſoon afterwards, the reſpondents filed a croſs bill againſt the ap- 
pellants and the ſaid F'. Anſon and Metcalfe ; praying, that they 
might be directed to return the poſſeſſion of the ſaid mines-to 
the reſpondent Smith and his leſſees, and that they might be 
quicted in the poſſeſſion thereof; and that the appellants, and 
the ſaid Y Anſon and Metcaſſe might be reſtrained from working 
the ſaid mines opened by them: And on the 4th of Fuly 1769, 
an injunction was granted upon filing the bill, to reſtrain the 
lad F Anſon and Metcalfe, and their ſervants. from working the 
wines, 


On the 17th of October following the appellants, and the ſaid 
Anſon and Metcalfe, put in their anſwers to the croſs bill; in- 
Hing, that the ground where. both parties were working, was 
pert of the waſtes of the manor : And upen coming in of theſe 
aſwers, the reſpondent Smith and his leſſees, moved to have 
be injunction extended to the appellants, and on the 2d of De- 


imber 1769, the following order was made in the. croſs cauſe, 
Us, 


1 of „Upon the plaintiffs undertaking to bring ſuch action, as 
| by they ſhall be adviſed, in order try the queſtion of right be- 
gh tween the parties, and to proceed to trial thereon, at the next 
able 


ſummer aſſizes, to be holden for the county of . York, his 
Lordſhip doth order, that an injunction be awarded to reſtrain 
te plaintiffs and defendants, their ſervants, workmen, and 
Tents, from opening or working any mines within the parcel 
Aland now in diſpute, beyond thoſe ten bounds and meares, 
at have been ſet out by the plaintiffs, to their under 
elſces ; but the . plaintiffs, and their under leſſees, are to 
dat liberty to continue their working within the faid ten 
Rares or bounds, they paying from time to time, ſuch 
dal or ſhares, as are. reſerved from the under leſſees to the 
| 4 leſſors, 
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leſſors, to be aſcertained by affidavit, into the Bank, with the 
e privity of the accountant, general of this Court, to be placed 
- * to the credit of this cauſe: And it is further ordered, that the 
« ſame, when ſo paid, be from time to time laid out in the 
© purchaſe of Bank 3/7. per cent. annuities, in the name and 
« with the privity of the ſaid accountant general, in truſt in 
<< this cauſe, and he is to declare the truſt thereof accordingly, 
* ſubject to the further order of this Court; but in default of 
e the plaintiffs, or their under leſſees, paying into the Bank 28 
«« aforeſaid, the ſaid ſhares or duties, any of the parties are to be 
s at liberty to apply to this Court for an injunction againſt the 
«« plaintiffs, or their under leſſees; and in default of the plain. 
„ tiffs bringing fuch action, and proceeding to trial thereon by 
« the time aforeſaid, the defendants are to be at liberty to apply 
to the Court to diſſolve the injunction before directed to be 
c awarded ; and his Lordſhip doth reſerve the conſideration of 
all further directions, until after the trial ſhall be had, and 
e any of the parties are to be at liberty to apply to the Court, a 
„ there ſhall be occaſion.” 


An action of trover was accordingly brought by the reſpon- 
dents againſt the appellant the Earl of Pomfret, and Jobn Mol- 
calie, in order to try the right to the ground and mine in quel- 
tion; and a ſpecial jury was appointed, and a rule for a view 
granted, in Trinity term 1770. And at the Summer aſlizes follow- 
ing, the cauſe was tried; when many witneſſes were examined on 
both ſides, who gave material evidence for each of the parties, 
and part thereof (particularly as to the name, and whether 
there had been an incloſure of the 200 acres in queltion) was 
.contradictory ; and during the courſe of the trial, the reſpondents 
counſel offered in evidence the following leaſes, viz. one leals 
dated in the year 1742, whereby the reſpondent Smith demilec 
to Leonard Hartley and Ralph Parke, and Thomas Parke, all the 
mines and veins of lead under ſeveral farms therein mention 
and amongſt others a farm deſcribed as follows; * all that farm 
called Cracłpot- hall farm, with the lands and grounds theret( 
<< belonging, in the occupation of George Metcalfe, except 
place called $77nmer Gill, and the large out paſture, adjoin 
„„ ing, or near thereto.” Another leaſe dated in the year 174 
whereby the reſpondent Smith demiſed to the ſame leſſecs, 


the mines and veins of lead in and under lands i" G 
\ ov 
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bs: * In all and every or any of the large out-paſture, com- 
« monly called or known by the name of the Crackpott out paſ- 


ture, bounded on the Eaſt by Suinningill Beck, being a part 


«nd parcel of a certain farm called Crackpotr-hall farm, ſituate, 
„hing and being within the manor of Healaugb. And two 
aher ſubſequent leaſes, of the like purport. Whereupon it was 
abjected by the appellant's counſel, that none of the ſaid leaſes 
ought to be admitted in evidence againſt the appellant, the Earl 


of Pomfret, neither he, or any perſon under whom he claimed, 


ting party thereto; but the Judge who tried the cauſe over- 
nled the objection, and the leaſes were all read to the jury, and 
zrerdict was given for the reſpondents. 


The appellants, being diſſatisfied with the verdict, moved the 
Court of Chancery, on the 15th of November 1770, for a new 
ral; and likewiſe moved, that the honourable Mr. Juſtice Aſton, 
then Lord Commiſſioner Alon, who tried the cauſe, would pleaſe 
b make his report of the evidence given at the trial. 

accordingly, on the 23d of November, the judge ſtated to the 
Court, the evidence given on both ſides at the trial, and, amongſt 
ther things, ſtated that the four leaſes were read in evidence to 
ite jury, and that he had over-ruled the objections made to the 
niſſibility thereof; and upon the whole the judge declared, that 

e was ſatisfied with the verdict, and ſhould have been fatisfied 
ul it been the other way: For although he thought the evidence 
dfavour of the reſpondents at the trial greatly preponderated, yet 
be view of the place in queſtion was in his opinion ſo very ma- 

al, that the jury were thereby the beſt judges of the credit 
de given to the ſeveral witneſſes, who had been examined on 

ith ſides: Whereupon, and after the matter had been debated 


j counſel, the Lords Commiſſioners were pleaſed to order, that 


e 2ppellants ſhould take nothing by their motion. 


Alterwards, on the 4th of December 1770, the reſpondent 
ith obtained an order in the croſs cauſe, that ſo much of the 
&r of the 2d of December 1769, as awarded an injunction, 
the injunction thereon iſſued againſt the plaintiffs in that 
2 to reſtrain them, their ſervants, workmen and agents from 
"ung or working any mines within the parcel of land in 
Pate, beyond thoſe ten bounds and meares, that had been ſet 
or. VI. 5 U out 


J. Dunning. 
J. Madocks. 


behalf of the appellants it was ſaid, that the opinion of tl 
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out by the plaintiffs to their under leſſees, might be diſſolyes 
and diſcharged ; and that ſo much of the ſaid order, as awarded: 
injunction, and the injunction iſſued thereon againſt the defen 
dants in that cauſe, to reſtrain them, their ſervants, workmes 
and agents, from opening or working any mine within the ſame 
parcel of land, might be continued; and that ſuch injunctio 
might be extended and enlarged, not only to reſtrain them fron 
opening or working any mines there, but alſo from taking an 
carrying away any lead ore, off or from the faid premiſes, ang 
alſo that ſuch part of the ſaid order, and the injunction iſſue 
thereon, as directed the duty or ſhares, reſerved from. the unde 
leſſees to their leſſors, ariſing out of the ſaid ten meares or bounds 
that had been ſet out as aforeſaid, to be paid into the Ban 

might be abſolutely diſcharged ; and that the plaintiffs mig 


be at full liberty to receive ſuch duties and ſhares from the 


under leſſees, as at the time of making the order were, and finc 
that time had, and for the time to come ſhould become d 
and payable to them reſpectively. | 


From this laſt order, and alſo becauſe the Court refuſed th 
motion for a new trial, the preſent appeal was brought; and 


learned Judge who tried the cauſe made it evident, that the pre 
given on each ſide was ſuch as was difficult to decide upon; a 
therefore the queſtion whether the four leaſes mentioned in 

report ought to have been received in evidence, became the me 
material, it being highly probable, that the admitting the 
leaſes to be read as evidence, determined the jury. For the le 
of 1743, deſcribing the place by the name of Crac#pot? ot 
paſture, parcel of Crackpott-ball farm, might be thought decil 
of the queſtion, if it were evidence of the fact. Whereas thi 
leaſes ought not to have been read in evidence againſt the ap} 


| lants, for they were private tranſactions between the reſponden 


to which Lady Jane Coke, or any perſon under whom ſhe cla 
ed, was neither party or privy; and if a leaſe containing ſuc 
deſcription, was ad miſſi ble evidence againſt a perſon neither , 
ty or privy to it, no man's property would be ſafe, But"! 
ſaid by the reſpondents, that the leaſes were. read, not for 
ſake of the deſcription, but to thew that in 1743, the 85 
dent Smith exerciſed an act of ownerſhip in granting ſuch lea 


This however could not be a reaſon for reading the leaſe ”y 
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it applied to the place in queſtion, but the words of the excep- 
tion; that leaſe therefore did not prove that Smith demiſed the 
lands in queſtion, but that he excepted them by a deſcription in- 
jurious to the appellants right. And as to the leaſe of 1743. 
if the leſſees entored and worked for ore in the demiſed premiſes, 
the fact that they ſo entered as tenants to the reſpondent Smith, 
was proof of his exerciſing an act of ownerſhip at the time of 
ſuch entry, without reading the leaſe; and therefore the reading 
it ſerved only to inveigle the jury, by the deſcription of the pre- 
miſes contained in it. That by the order of the 2d of Decem- 
tr 1769, both parties were reſtrained from working upon the 
vein of ore in queſtion, ſave the miners, who were working in 
the ten meares firſt ſet out; and they were at liberty to con- 


ſor the benefit of the party who ſhould eventually be entitled. 
And the conſequences of refuſing a new trial, had been the giv- 
ing the reſpondents the liberty of working at large, enabling 
them to receive the duty, and continuing the appellants reſtrain- 
ed by the injunction, which conſequences would prove fatal to 
the appellants, if the verdict was not well founded. It was 
therefore hoped, that the ſaid two orders would be ſet aſide, and 
that the appellants would have a ney trial at the bar of the 
Court of King's Bench. 8 . 


On behalf of the reſpondents it was faid, that if a new trial 
was not to be granted of courſe, and that it was not, there were 
many authorities to prove, the appellants application was ground- 
ls; the conduct of the jury and of the judge being equally unim- 
pached, and no material objection propoſed againſt the verdict. 
That the cauſe was tried by a moſt reſpectable ſpecial jury of gentle- 
men in the county of York, who all of them had a view of the 
place in queſtion ; all the witneſſes were examined; and the 
zerdict, after a trial of 25 hours, was entirely to the ſatisfaction 


more ſatisfactory to the Court, and for that reaſon ought to be 
Onclufive to the parties. And as to the order of the 4th of 
December 1770, it was a neceſſary conſequence of the verdict. 


But after hearing counſel on this appeal, it was ORDERED and 


4th 


bocauſe that leaſe was confined to the farm only, and no part of 


tinue to work, paying their duty for the ore into the Bank, 


of the Judge who tried the cauſe; no trial therefore could be 


ups Ep, that the two orders of the 23d of November and 


A. Wedder- 


burn. 
R. Perryn. 
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more of the ſatne ſtock, but not having money enough for that 
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4th of December 1570, ſhould be reverſed; and it was oapersy 
that the order of the ad of December 1769, ſo far as related a 
the injunctions thereby awarded, and to the paying the duty or 
ſhares &c. reſerved, into the Bank, ſhould be revived ; and that 
the appellants ſhould be at liberty to bring ſuch action as they 
ſhould be adviſed, in order to try the queſtion of right between 
the parties, at the bar of the Court of Common Pleas, by a ſpe 
cial jury for the county of York, at ſuch time as that Court 
ſhould appoint. And it was further oRDERED, that the Court 
of Chancery ſhould give all neceſſary and proper directions, for 
carrying this judgment into execution; and that any of the 
parties ſhould be at liberty to apply to that Court, as there ſhould 
be occaſion. | 


, ' E : 
: 
S 1 * 
x 7 
* 


Jobn Lewis Andre, and others, execu- 1 
tors of Anthony Andre, deceaſed, ; Pfellann. 


Alexander Craufurd, Eſq; = Reſpondent. 


22d March, 1771. 


N Michaelmas Term 1769, the reſpondent exhibited his bill in 
the Court of Chancery, againſt the appellants and others, ſtating, 
that in September 1768, the reſpondent being poſſeſſed of zoool. 
capital Eaſ India ſtock, and being deſirous of poſſeſſing 14,000) 


purpoſe, applied to Elias Benjamin de la Fontaine, and Willian 
Brymer, brokers, to procure him as much money as would pur- 
chaſe 11,000 J. capital of that ſtock, to make up the ſaid 14,000. 
ſtock being then of the value of 276 J. per cent. That they, 08 
behalf of the reſpondent, applied to the appellant John Lew! 
Andre and Anthony Andre, deceaſed, his brother and copartner, 
with whom they had concerns of a ſimilar nature for others, for 
the loan of the ſaid money; who agreed to lend them on the 
reſpondent's behalf 30, 800 J. on the 11th of October 1768, for 
which the appellant John Lewis Andre, and the faid Anthony 
Andre, were to be paid a commiſſion of 1 /. per cent. and intereſt 


at 5 J. per cent.] and for ſecuring the repayment of the faid 
3 30,800 
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10,800 l. and intereſt, De la Fontaine and Brymer were to tranſ= FA 
fer 14,000 J. Eaſt India ſtock, upon the terms after mentioned x 
nd in caſe the price of the ftock ſhould fall to 240. per cent. 
they were to make depoſits of 10 J. per cent. and fo to continue 
an every other fall of 10 J. per cent. of the faid ſtock. That the 
eſpondeat gave directions to De la Fontaine and Brymer, to pur- 
chaſe 11, 00 J. Eaſt India ſtock, which was ready to be transfer- 
ud on the 11th of October 1768 ; but they being employed by 
the appellant Jahn Lewes Andre, and the ſaid Antbony Andre, 
oſell for them 19,0004. capital of the fame ſtock, it was agreed 
between them and De la Fontaine and Brymer, that they ſhould 
{etain 14,000/. part of the ſaid ſtock, for the ſtock which was to 
te pledged with them on behalf of the reſpondent and that the 
:(pondent ſhould transfer his 3000 J. ſtock for the benefit of the 
wpellant John Lewis Andre, and the laid Anthony André; and 
that De la Fontaine and Brymer ſhould {ell the ſaid 11, oo. Rock, 
which they had bought for the reſpondent: And for perform- 
ace of this contract, an agreement was, on the 11th of Ofober 
1768, entered into between the appellant and his ſaid brother, and 
De la Fontaine and Brymer, by which the appellant and his bro- 
ther acknowledged, that De /a Fontaine and Brymer had tranſ- 
ferred to them, or their order, 14,000 J. Eaſt India ſtock, and 
vhich the appellant and the ſaid Anthony agreed to transfer to 
them, or their order, any time on or before the 11th of OꝶHober 
1769, and pay them the intermediate dividends, as they ſhould 
become due, on their paying to the appellant and his ſaid bro- 
ther, or their order, 30, 800 J. with 5 J. per cent. for one year. 
And it was further agreed with De /a Fontaine and Brymer, that 
Il at any time before the ſaid 11th of October 1769, the price of 
Eft India ſtock ſhould fall to 2404. per cent. they ſhould make 
i depolit in the hands of the appellant and his brother, of 101. 
r cent. and continue ſo to do, for every further fall of 101. 
cent.; and on failure of ſuch depoſit, that the appellant and 
is fad brother might ſell and transfer the ſaid ſtock, and after 
Pying themſelves the 30, 800 J. with 5. per cent. intereſt, ac- 
bunt with De la Fontaine and Brymer for the ſurplus: And the 
ppellant and his ſaid brother further agreed, not to ſell or tranſ- 
the ſaid 14,000 J. capital Eaſ India ſtock, or any part thereof 
tore the 11th of October 1769, without the conſent of De /a 
antaine and Brymer, unleſs a fall, as above ſpecified, ſhould 
uppen in the price of the ſaid ſtock, and the reſpondent ſhould 
Vor. VI. 5 X fal 
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or 
— fail to make the depoſit: And De la Fontaine and Brymer, on 
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. reſpondent. - That about the 27th of May 1769, the price of 


Lewis Andre, by way of depoſit, and to pay the reſpondent 


miſſion of 17. per cent. on the ſaid 30,800 J. and to transfer i 


ſtated the agreement with De la Fontain? and Brymer, in tb 


the ſaid 11th of October 1768, by a memorandum written un- 
derneath the ſaid agreement, and ſigned by them, declared, that 
the ſaid agreement was made by order and for the account of the 


Eaſl India ftock fell to 240 J. per cent. and thereupon the appel- 
lant John Lewis Andre made a demand on. the reſpondent for 
the depoſit of 10 J. per cent. and accordingly he, on the 1| of 
June following, transferred to the appellant John Lewis Andr 
500 J. capital Eaft India ſtock: And on the 17th of Fuly 196g, 
the price of Eaſt India ftock falling to 230 J. per cent. the te- 
ſpondent paid to the appellant John Leuis Andre, and the (aid 
Anthony Andre, a further depoſit of 107. per cent. which was 
afterwards returned to him. The bill further ſtated, that the 
appellant John Lewis Andre and ' Anthony André, ſoon after 
the 11th of October 1768, ſold or diſpoſed of the whole of 
the ſaid 14, oo0 J. Eaft India ſtock, which they were to have had 
in truſt for the reſpondent, without his conſent or privity, or 
the conſent or privity of the ſaid De la Fontaine and Bryner. 
And therefore the bill prayed, that the appellants might be de- 
creed to account with the reſpondent, for the produce of the 
14,000 J. capital India ſtock ſo ſold, and alſo the dividends of the 
300 J. ſtock transferred by the reſpondent to the appellant Joon 


what ſhould be coming to him on the balance of account wit 
intereſt, after a deduction of what was due for principal and in 
tereſt, in reſpe& of the 30, 800 J. at the time of the transfet ol 
the ſaid 14,0007. ſtock, and to return the reſpondent the com 


him ſo much capital Faſt India ſtock, as was of the value of th 
500 J. transferred by the reſpondent to the appellant John Lew! 
Andre, on the day ſuch transfer was made, the reſpondent thered 
\waiving all penalties that might be incurred by the ſaid tran 
action. 5 


389 KC 


To this bill the appellants appeared, and put in their ſever 
anſwers, and the appellant John Lewis Andre, by his antv 


following words; vig. We acknowledge to have received“ 
Meſſrs. Anthony and John Lewis Andre, 30,800 /. which. 
promiſe and engage to pay to them or their order, with; 


* 
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« wy cent. for one year's intereſt, on or before the 11th day f- 
« Ofober 1769, on their transferring to us or our order, after 3 
« fourteen days notice, 14,000 J. capital Eaſt India ſtock, and 
« paying to us, or our order, any intermediate dividends that 
« may have become due thereon. It is further agreed, that if at 
any time, on or before the {aid 11th day of Ofober 1769, the 
« price of the ſaid 14000-/, capital Eaſt India ſtock, ſhould fall 
«to 240 J. per cent. that we ſhall make a depoſit into their 
« hands of 10 J. per cent. and continue ſo to do for every further 
« fall of 101. per cent. that may happen. In conſideration of 
« which, ſaid Meſirs. Antbony and 'Fobn Lewis Andre agree 
u and engage, not to {ell or transfer the ſaid 14, oool. capital Eaft 
India ſtock, or any part thereof, without the knowledge and 
« conſent of the ſaid De /a Fontaine and Brymer, unleſs ſuch 
« fall as above ſpecified ſhould happen in price of the ſaid EAG 
„India ſtock, and we fail to make the depoſit or depoſits above 
mentioned. London, the'11th of Ocfober, 1768. De la Fon- 
® taine and Brymer. Signed, ſealed, and delivered, being firſt 
« duly ſtamped, in the preſence of Marlin White.” And the 
appellant, by his anſwer further ſaid, that the ſaid Anthony An- 
rl, had, at and before the date of the ſaid agreement, at his 
command, to the time of | his death, and that the ſaid appellant 
Jon Lewis Andre always had, until and after the 11th of Oc- 
ther 1769, 14,000 /. Eaft India ſtock and upwards, ready to 
transfer, and would have transferred the ſame, according to thc 
kid agreement, had it been demanded, but that the ſame was 
not demanded. He denied, that he or the ſaid Anthony André 
(id ſell or diſpoſe of the whole or any part of the ſaid 14,000 /. 
Eaſt India ſtock, which was by the agreement to be a ſecu- 
ity for re-payment of the 30,800 J. and intereſt, until after the 
expiration of the time mentioned in the agreement, and in de- 
fault of the reſpondent's redecming the ſame, and paying the 
39,6001. and intereſt. | 


The cauſe being at iſſue, and witneſſes examined on both fides, 
came on to be heard before the Lords Commiſſioners for the cuſ- 
tody of the Great Seal, on the 18th of December 1770, wheu their 
Lordſhips were pleaſed-to order, that the reſpondents bill ſhould 
ſtand diſmiſſed, as againſt the defendants De la Fontaine and Bry- 
aer, with coſts; and that it ſhould be referred to the Maſter, to ſee 
lor what ſum the late Anthony Andre, and the appellant John Lewis 


Andre, 
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—— Andre ſold the 30001. Eaft India ſtock, which was transferred 

do them or their order by the reſpondent, on the 11th of O 
ber 1768, and ſold by them the fame day: And it was further 
ordered, that the Mafter ſhould alſo enquire for what ſam the 
appellant John Lewis Andre fold the 500 I. Eaft India ſtock, 
which was transferred to him by the reſpondent on the 18 of 
June 1769; and the Maſter was to compute intereſt on what 
he ſhould find to have been produced by fale of the ſaid 3000, 
and 500 J. Eaſt India ſtock, from the reſpective times of the 
ſales thereof, after the rate of 5 J. per cent. per annum: And it 
was further ordered, that the appellants ſhould pay to the reſpon- 
dent, what ſhould be found due for principal and intereſt, in 
reſpect of the money produced by the ſaid ſales: And it waz 
likewife ordered, that the appellant ſhould pay the reſpondent 
his cofts, and alſo the coſts to be paid by the reſpondent to the 
defendants De la Fontaine and Brymer, under the directions 
before given. | 


E. Thurlow. The ad conceiving themſelves aggrieved by this de- 
C. Ambler. cree appealed from it; inſiſting, that the contract was entered 
into by De la Fontaine and Brymer the brokers, without the 
intervention of the reſpondent, and under a general unlimited 
authority from him for that purpoſe. That the true meaning 

of the agreement was, not that a ſpecific ſum of 14,000/. ſhould 

be locked up, but that the appellant John Lewis Andre, and his 

brother Anthony, ſhould be anſwerable for and always have ſo much 

ſtock at command, during the continuance of the contract, ready to 

be transferred on 14 days notice, and they accordingly always had 

that ſum at command, and ready to be ſo transferred. That D: 

: la Fontaine and Brymer, authoriſed as aforeſaid, gave their exprels 
conſent, that no ſpecific identified 14,00c/. Eaft India ſtock ſhould 

be retained by and in the names of the Andrés, according to 

the literal terms of the agreement ; by their being concerned 

for them in ſettling all the tranſactions relative to the transfers 

and delivery of the ſeveral parcels of ſtock belonging to them 

on the 11th of O&ober, 1768. That as the bill was brought for 

a ſu ppoſed breach of contract, the reſpondent's remedy was pto- 

perly at law, by an action for damages. That the relief prayed 

by the bill was, that the reſpondent might have the benefit o 

the ſale of the 14,0007. and 500 J. Eaſt India ſtock, paying what 

was due from him for the 30,800/. and intereſt ; and to this fe- 
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lef, the caſe made by the bill was adapted : Whereas the decree 


had only directed an account of the ſale of the zoool. and 5ool. 


dock; which was not warranted either by the aden s caſe, 
or proofs, and was more advantageous to him than the relief. 
prayed by his bill. And therefore it was hoped, the decree 


would be reverſed. 


0n the other fide it was contended, that the Andres were A. Wedder- 


hound by the agreement to have had 14, ooo J. India ſtock ſtand- 
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burn. 


J. Dunning. 


ng in their names, from the 11th of October, 1768, to the C. Sayer. 


th of Ofober, 1769, in truſt for the reſpondent ; and were 
dot at liberty to transfer or diſpoſe of any part of it, unleſs the 
reſpondent had failed in making depoſits on the fall of the price 
of the Rock, which he never did. That the money which the 
indris engaged to lend the reſpondent, ceaſed to be employed 
fr him the moment that the pledged ſtock was ſold ; and the 
greement on their part was ſo far from being performed, that 
in fact it never commenced, That when they ſold the ſtock 
b pledged, which appeared by the proofs to have been on the 
rery day they entered into the contract, they became indebted to 
the reſpondent for the price of his own 3ooo/. ſtock, which 
te transferred to their order, and which they ſold for 273; per 
ant. amounting to 8197 J. 104. the price they actually received 


pledged ſtock, and afterwards calling upon and receiving from 
lim depoſits upon the falls of 14, 00. ſtock, which had in reality 
"exiſtence, and then ſelling ſuch depoſit, was as groſs a fraud on 
tte part of the Andres, as ever appeared in a Court of Juſtice, 
And therefore it was apprehended, that the decree was right, 
ad ought to be affirmed. 


accordingly, after hearing Counſel on this appeal, it was 
MERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; 
ad the decree therein complained of, affirmed. 


for the ſame. And that having thus ſold the reſpondent's | 


DcxzE 
affirmed. 


M. S. jour. 


ſub anno 1772. 
P. 518. 


= By 
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Caſe 40. The Right Honourable William, Earl of 1 
Chatham, — Z £ \ Appellant. 


” 


William Daw Tothill, and Maximilian Reſpond 
Weſtern, Eſqrs; 4 f Pondentz. 


7th May, 1771. 


4 FPOBERT TOTHILL, Eſq; by his will, dated the 25th of 
347, 360, June, 1750, deviſed and bequeathed, inter alia, in the 
373- words following, Viz, 1 give to Sir William Pynſent, of Bur. 


ton, in the county of Somerſet, Bart. the profits and half yearly 
* dividends of 4000 J. capital ſtock in the Bank of England, 
* during his life, with an expreſs condition, that if any dividend 
* ſhould be made of any part of the capital, the ſame ſhall be in- 
e mediatelylaid out in the purchaſeof more ſtock, to compleatthe 
* capital ſum given: I give to Sir William Pynſent, the yearly in. 
come and payment of the ſix following annuities, on the 14/. per 
* cent. per ann. payable at the Exchequer, to wit, Ne. 561, 420 
« per ann. N*.2370, gol. per ann. Ne. 25 37, 281. per ann. N*.z6g6, 
141. per ann. Ne. 3891, 14/. per ann. in all 148/. per ann. nov 
* lying in the hands of the Officer of the Bank of England, te 
* receive the payments yearly during his life: Alſo I give and 
„ bequeath unto the ſaid Sir William Pynſent, a mortgage dd 
% 1000/7. on lands in the county of Hts, for ever, the writing 
„ thereof being in my ſtrong mahogany box; alſo a bond fo 
* 600/. being in my iron cheſt. I give to Mary Cartwryf 
„ now in my family, my houſe in Red Lion Street, Clerlenuil 
* and the uſe of all the furniture and houſhold linen therein 
„ during her life. To Leonora Ann Pynſent, my dwelling 
* houſe and eſtate, at Oveny's Green, in Kent, and the uſe 0 
* all the goods, furniture and linen therein, together with a 
the cattle and cart horſes, and the utenfils in huſbandry, one 
„about the premiſes; my eſtate at Knockhbolr, in Kent, rene 
« by Thomas Stevens; my houſe the corner of Cateaton S!rt% 
London, rented by John Soaper, Packer; allo eight houſes! 
«« Red Lion Street, lying in a row together, beginning at Ws 
« Feacock's, Baker, and ending at Michael Kirby, Painter; like 


« wile the leaſes of four other houſes in the ſame ſtreet, * 
| | ++ of Init 
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« ately occupied by Martin Harvey, Eſq; Robert Wilkinſon, 
Robert Fupp, Carpenter, and Foſhua Ruſſell, Gent. during 
« the term of her natural life, upon this expreſs condition, 
« that ſhe does live and dwell in mv ſaid houſe in Kent, three 
« months yearly in every year, and does conſtantly maintain and 
« keep all the buildings on the premiſes in ſubſtantial and ne- 
« ceſſary repairs. After the death of Mary Cartwright, I give 


in, and the uſe of all the goods therein during her life: And 
« after the death of Sir William Pynſent aforeſaid, I give to the 


« ſtock; and all the payments growing due on the above ſpe- 
« cified annuities, iſſuing and payable at the Exchequer, during 
« her life: Alſo, I give to the ſaid Leonora Ann Pynſent, two 
« eſtates at Patney, rented by Mark Wits and Robert Amor, to 
« keep, ſell, or diſpoſe of as ſhe pleaſes. And after her deceaſe, 
« I give, bequeath and deviſe, all the aforementioned lands, 
« houſes, Bank ſtock, and Exchequer Annuities, fo the heirs 
nale of her body lawfully begotten for ever, together with all the 
furniture in both my houſes; and for want of ſuch iſſue, I 
give and bequeath all the ſaid reſpective eſtates, Bank ſtock 
and annuities, deſcribed more at large as above, unto William 
« Daw, ſon of William Daw, who married my wife's niece, 
during his life; upon condition that he takes and conſtantly 


months in every year: And it he marries and has iſſue, I 
* give, deviſe and bequeath all the ſaid ſeveral eſtates to his heirs 


*of Tothill; and for want of ſuch iſſue, I give, deviſe and 
* bequeath the ſaid ſeveral eſtates, to Maximilian Weſtern, Eſq; 
my wife's nephew and his heirs male for ever. I give to my 
* old ſervants Catherine Turner and Elizabeth Weſton, 12 guineas 
fer ann. each, during their lives, payable every ſix months, 
and to commence from the firſt quarter after my death, by Sir 
William Pynſent, or the perſon that enjoys the benefit of the 
„Bank dividends and annuities at the Exchequer. I give to my 
intended heir my large diamond ring, repeating chaſed gold 
„watch, all my plate and books, which I do direct may be 


by virtue of this my will have a right to enjoy my eſtates. 
*Laſlly, give all my perſonal eſtate, chariot, horſes, Cc. not 
| ber ein 


« to the ſaid Leonora Ann Pynſent, my dwelling houſe in Lon- 


aid Leonora Ann Pynſent, the dividends on 4000 /. Bank 


* uſes the name of Torhill, and reſides in my houſe in Kent four 


* male lawfully begotten for ever, he taking and uſing the name 


packed up in boxes, and kept ſafe till it is apparent who will 
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e herein before given or bequeathed, after my funeral expences 
« and all debts paid, unto my affectionate friend, Sir Witlia, 
% Pynſent, and do appoint him ſole executor, and reliduary le. 
e gatec, conhding in his honour and integrity to perform all 
e and every article punctually.“ 


The teſtator Robert Tothill, who had the moſt intimate friend. 
ſhip with Sir William Pynſent, and reſided at his houſe in the 
country ſeveral months in every ſummer, died on the 13th of 
February, 1753; and ſoon afterwards, Sir William Pynſent proved 
his will in the Prerogative Court of Canterbury, and poſlefl:q 
himſelf of ſuch parts of the teſtator's perſonal eſtate as were 
not ſpecifically bequeathed, and received the dividends of the 
4000 J. Bank ſtock and Exchequer annuities, during his life. 


Mary Cartwright, named in the teſtator's will, died in his 
lifetime ; and upon his death, Leonora Ann Pynſent, the daughter 
of Sir William Pynſent, by virtue of the will, entered upon all 
the teſtator's freehold and leaſehold eſtates thereby deviſed to 
her, and took poſſeſſion of the furniture of the two houſes 
therein mentioned: And being adviſed that ſhe indiſputably 
took an eſtate tail in the freehold eſtates under the words of the 
will, and alſo the abſolute property in the leaſehold eſtates 
and furniture, ſhe in her lifetime ſuffered a common reco- 
very of the real eſtates, and ſold the ſame and alſo the fur- 


niture. 


Leonora Ann Pynſent afterwards made her will, dated the gth 
of April, 1757 and after giving fome ſmall legacies, deviſed 
and bequeathed all her real and perſonal eſtate, whatſoever and 
whereſoever, unto her father Sir William Pynſent, his hears, 
executors and adminiſtrators, and appointed him ſole executor 
of her will; and by a codicil, dated the 1oth of May, 1763, 
ſhe deviſed a real eſtate which ſhe had lately purchaſed, to her 
father and his heirs, 


The teſtatrix died in October, 1763; and foon after het 
death, her father Sir William Pynſent proved her will and c- 
dicil, and entered into poſſeſſion of the four leaſehold houſes, 
mentioned in Robert Totbill's will, and continued in the poſſel- 


ſion and enjoyment thereof, and allo of the dividends of the 
Bank 


1 
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unk ſtock and Exchequer annuities left by Mr. Tothill's will, 
until his death. n 


dit William Pynſent died on the toth of January, 1765, hav- 


ing firſt made his will; and after giving ſeveral legacies, annui- 
ies and weekly payments to divers perſons, he gave and deviſed 
his real eſtates, and all the reſidue of his perſonal eſtate, to 
he appellant, his heirs, executors, adminiſtrators and aſſigns, 
to and for his and their own abſolute uſe and benefit, and ap- 
winted the appellant ſole executor; who accordingly proved 
the will, and entered into poſſeſſion of the ſaid leaſehold houſes, 
nd afterwards ſold the fame for 750 J. which was the full 
nue thereof; but the appellant never received any rent for 
the ſame, | | 


The reſpondent, who married the teſtator Robert Tothill's wife's 
niece, from the time of Miſs Pyn/ent's death, in October, 1763, 
until Sir William Pynſent's death in 1765, never ſet up any claim 
ether to the freehold or leaſehold eſtates, or to the furniture 
leyiſed and bequeathed by Mr. Tothill's will, nor ever contro- 
rerted Miſs Pynſent's right of ſelling the freehold eſtate men- 
toned in the will; but after Sir William Pynſent's death, he 
ckimed the Bank ſtock, Exchequer annuities and leaſehold 
houſes, and inſiſted that he was well entitled thereto, and alſo 
bo the immediate poſſeſſion of Robert Tothill's leaſehold eſtates 
ad having taken upon himſelf the name of Tothill, he in Eaſter 
Term, 1765, exhibited his bill in the Court of Chancery againſt 
the appellant, and the ſaid Maximilian Weſtern, praying, that 
the appellant might be decreed to aſſign, transfer and deliver up 
to him the Bank ſtock and Exchequer annuities, and alſo the ſaid 
kaſchold premiſes, and all ſuch other perſonal rights and things, 
8 he ſhould appear entitled to under the teſtator Robert Totbill's 
ill; and to account with him as well for the dividends .and 
ennual increaſe and payments of the ſaid Bank ſtock and annui- 
tes, as for the rents and profits of the ſaid leaſehold pre- 


| = from the reſpective times the reſpondent became entitled 
thereto. 


5% 


The appellant put in his anſwer to this bill on the 22d of 
Pe, 1765, and thereby inſiſted on his abſolute right and title 
0 the property and things claimed by the bill. Mr. Weſtern 
Vol. VI. 5 Z alſo 


alſo put in his anſwer to the bill, and ſubmitted his right to 
the Court. | e 


found after Sir William Pynſent's death above the value of 4ol, 


credit of the cauſe; and the accountant general was to de 


/ 
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The cauſe being ſet down on bill and anſwer, came on to heard 
before Sir Thomas Sewell the Maſter of the Rolls, on the 27th of 
June 1766, when his Honour, after a very ſolemn hearing, y, 
pleaſed to decree, that the reſpondent's bill ſhould ſtand diſ. 
miſſed without coſts. | 


After pronouncing this decree, the reſpondent in a letter writ. 
ten by him to the appellant, dated the 22d of Fuly 1766, de. 
clared, ** that to free the appellant from any ſuſpenſe, as the 
* rights in queſtion had been judicially decided in his favour, he 
4 ſhould decline any further conteſt about them, and wiſhed the 
« appellant a long enjoyment of them.” And the appellant con- 
cluding from this letter that no appeal was intended to be 
brought from the decree, did ſome time after ſell the 4000 / 
Bank ſtock and Exchequer annuities; and as to the large dia- 
mond ring mentioned in the teſtator Tothill's will, none waz 


nor any known by inventory, ſchedule, or otherwiſe to hae 
belonged to Mr. Tothill; nor was there among ſeveral old gold 
watches of inconſiderable value, any one which could have been 
diſtinguiſhed as Mr. Tothill's: Some plate however was found 
engraved with Mr. Tothill's arms, which was alſo of little value; 
and a box with books, which by the report of an old ſeryan 
were underſtood to have been Mr. Tot41/['s. 


The reſpondent, notwithſtanding his ſaid declarations, andatte 
three years acquieſcence, appealed from the decree ; and on the 
23d of Fune 1770, the cauſe was heard before the Lords Con 
miſſioners for the cuſtody of the great ſeal, when their Lordihip 
were pleaſed to decree, that the order of diſmiſſion dated th 
27th of June 1766, ſhould be reverſed; and that the appellu 
ſhould transfer the 4000 J. Bank ſtock, to the accountant gene 
ral in truſt in, the cauſe, and that the appellant ſhould like 
wiſe aſſign the Exchequer orders and tallies, to the agcouii 
ant general, in truſt in the cauſe, and depoſit the fame ! 
the Bank, with the privity of the accountant general on 5 
clat 
the truſt of the ſaid transfer and aſſignment, ſubject to the ſu 


ther order of the Court; and it was ordered, that the * 
| gull 
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ould take an account of the dividends and annual income of — 


he aid Bank ſtock and Exchequer orders, , accrued ſince the 
death of Sir William Pynſent, and to accrue thereon until ſuch 
transfer and aſſignment as aforeſaid, received by the appellant, or 
zny other perſon by his order or for his uſe, and that what ſhould 
de found due upon ſuch account, ſhould be paid by the appel- 
hunt to the reſpondent ; and that the dividends and annual in- 
come of the ſaid Bank ſtock and Exchequer orders, after ſuch 
transfer and aſſignment thereof, ſhould be paid from time to time 
to the reſpondent during his life; and it being admitted on the 
part of the appellant, that he had fold the leaſchold eſtates in 
queſtion, and the furniture of the houſes ſpecifically bequeathed 
by the will of the ſaid Robert Tothill; it was ordered, that the 
Maſter ſhould enquire into the value of the ſaid leaſehold eſtate 
and the furniture; and ſhould compute intereſt after the rate of 
41. per cent. upon what he ſhould find to be ſuch value, from 
the time of the ſale, and that the appellant ſhould pay ſuch in- 
tereſt to the reſpondent ; and the ſum which the Maſter ſhould 
fad to be the value of the ſaid leaſehold eſtate and furniture, 
ſhould be paid into the Bank, with the privity of the account- 
ant general, on the credit of the cauſe, and that the ſame when 
ſo paid, ſhould be laid out in the purchaſe of 31. per cent annui- 
ties, in the name and with the privity of the accountant gene- 
rl, in truſt in the cauſe, and he was to declare the truſt there- 
of accordingly, and that the intereſt to accrue on ſuch Bank 
annuities, ſhould be paid to the reſpondent during his life; 
and that the Maſter ſhould take an account of the rents and pro- 
ts of the leaſehold eſtate, accrued fince the death of Sir Vi. 
lam Pynſent, until the fale thereof, received by the appellant, 
or any other perſon by his order or for his uſe, and that what 
ſhould be found due on that account, ſhould be paid by the 
appellant to the reſpondent; and that the Maſter ſhould enquire 
into the value of the large diamond ring, repeating gold chaſed 
watch, plate, and books (directed by the will of the teſtator Ro- 
bert Tot hill, to be kept ſafe, until it was apparent who would 
by virtue of his will have a right to enjoy his eſtates) and 
compute intereſt on what he ſhould find to be the value thereof, 
from the death of the ſaid teſtator Robert Tothill, after the rate 
0 41. per cent. and the appellant admitting aſſets of Leonora 
Aun Pynſent and Sir William Pynſent to anſwer the ſame, it 
vas ordered, that the appellant ſhould pay the ſum which the 
lad ring, plate, watch and books ſhould be valued at, and 
the 
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words of a will give an expreſs eſtate tail in a freehold, there 


countant general on the credit of the cauſe ; and that the fame, 


perſona] property. That though in the preſent caſe it had never 


cow nature leſs capable of limitations over, than real eſtates are. 


to the heirs of his body, the two eſtates are united, and the 


was however objected, that only the dividends of the ſtock wer 
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the intereſt thereon, into the Bank, with the privity of the a0. 


when ſo paid into the Bank, ſhould be laid out in 31. per cent. 
annuities, in the name and with the privity of the accountant 
general, in truſt in the cauſe, for the benefit of the perſon to 
whom they ſhould thereafter belong; and the accountant genen 
was to declare the truſt thereof accordingly, ſubject to the fur. 
ther order of the Court; and that the intereſt to accrue on the 
ſaid Bank annuities ſhould from time to time, as the ſame ſhould 
amount to a competent ſum, be placed out in like manner; and 
no coſts were to be paid on either fide, but any of the parties 
were to be at liberty to apply to the Court for further direc- 
tions, as there ſhould be occaſion, 


From this latter decree the Earl appealed, contending, that it 
is a known fixed and eſtabliſhed rule of law, that where the 


the ſame words applied to perſonal eſtate, will give the whole 
intereſt; for otherwiſe it would create a perpetuity, which the 
law abhors, inaſmuch as no recovery can be ſuffered of, or affect 


been queſtioned, that Miſs Pynſent took an eſtate tail in the free- 
hold, yet the decree of the Lords Commiſſioners, in reverſal 
of the decree of the Maſter of the Rolls, made the ſame words to 
paſs an eſtate for life only in the ſtocks and other perſonal eſtate; 
which are tranſitory, and ſubject to loſs and decay, and in their 


That formerly the judges of the Common Law did not admit of 
deviſes over even of a chattel real, after an eſtate for life, and 
have never allowed of a deviſe over after an eſtate tail; and 
wherever an eſtate is given to one for life, with remainder 


eſtate for life enlarged by the ſubſequent words heirs of the 
body, to an expreſs eſtate tail, and not by implication, and 
gives the whole intereſt in ſuch perſonal eſtate. And therefore 
the giving the real and perſonal eſtate to Miſs Pynſent for life, 
remainder to the heirs of her body, gave her an eſtate tail in the 
real eſtate, and an abſolute intereſt in the perſonal eſtate ; aud 
to put a different conſtruction would be overturning ſeveral fe- 
ſolutions, and endangering the property of - many perſons. l 


given to Miſs Pynſent for life, and not the ſtock itſelf; my 
th thence 


— 
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thence it was argued, that the teſtator did not intend to deviſe 
the ſtock : Whereas it is well known, that by a deviſe of rents 
and profits of lands, the lands paſs, and by the ſame rule, a de- 
viſe of the dividends is of equal import to that of the ſtock itſelf, 
the dividends being the only produce and profits of the ſtock. 
That from other looſe and uncertain expreſſions in the will, it 
had been argued, that the teſtator only intended Miſs Pynſent 
an eſtate for life, and not an eſtate tail. But the ſame reaſon 
will hold in every caſe where an eſtate is given to one for life, 
remainder to the heirs of his body, that the teſtator intended 
ch perſon ſhould have only an eſtate for life, becauſe it 
b given to him expreſsly for life; and yet it could not be 
contended, but that in ſuch caſe the deviſee takes an eſtate tail 
by the ſubſequent words. It is therefore ſafer to adhere to plain 
certain known rules of law, than to determine property upon 
{rained conſtructions, and conjectures of intention. 


On behalf of the reſpondent it was argued, that the whole te- 
nor of the teſtator's will manifeſted an intention in him, that 
Miſs Pynſent ſhould, at his death, take no more than a life eſtate 
ether in his leaſehold or freehold eſtates (the two eſtates at Port- 
x excepted, which were given to her abſolutely); and that ſhe 
ould alſo have the uſe only of the furniture in his two dwell- 
ug houſes for her life: That from the death of her father, Sir 
liam Pynſent, ſhe ſhould have and receive the annual income 
nd dividends of the teſtator's Bank ſtock and Exchequer an- 
wities, for her life only: That after her death, in caſe ſhe ſhould 
ave no male heirs of her body, the ſaid eſtates and furniture 
bould go to the reſpondent for his life, with ſuch remainders over 
in the will. And that after her death, and the death of her 
ther, and for want of ſuch her iſſue male as aforeſaid, he capi- 
V of the Bank ſtock and long annuities ſhould likewiſe go to 
© reſpondent for life, with ſuch remainders over as in the 
il, And as Miſs Pynſent died unmarried, and conſequently 
thout any heirs male of her body, in her father's lifetime, the 
ſequent deviſe to the reſpondent of the teſtator's leaſehold eſ- 
© and furniture took place upon her death, and the deviſe to 
m of the Bank ſtock and Exchequer annuities, took place upon 
© death of Sir William Pynſent. That whatever might be con- 
ed to be the conſtruction of the deviſe of the teſtator's free- 
Id eſtates after Miſs Pynſent's death, to the heirs male of her 
J which was a point not in queſtion in the preſent cauſe; 
„ 6 A yet 


A. Wedder- 
burn. | 


J. Dunning. 
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intereſt only in the leaſehold houſes, as well as the furniture 
That as to the Bank ſtock and long annuities, the teſtator ha 


the father for his life, which bequeſt to the daughter determine 
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yet it was apprehended, that the words heirs male of the body 10 
the deviſe of a leaſehold or chattel intereſt, have been conſtrueg 
to be words of purchaſe, and not of limitation; in order to com. 
ply with the ſenſe in which they are uſed by the teſtator him. 
ſelf, and to effectuate his manifeſt intention appearing upon the 
face of his will. That the uſe only of the furniture in the tel. 
tator's two dwelling houſes, being connected in the deviſe of: 
eſtate for life in the leaſehold houſes, and the condition anneyeg 
to that deviſe, of her keeping the buildings in repair, were bot 
inconſiſtent with the idea of her having the abſolute propert 
therein; and plainly denoted an intention of her having a life 


diſtinguiſhed the dividends and yearly income and payment there 
of from the capital, by two diſtin bequeſts; viz. In one clay 
he gave the dividends and yearly payments only to Miſs Pyr/: 
for her life, to take effect in remainder after her father's deat 
having before given the ſame, and in nearly the ſame words, t 


by her dying in her father's lifetime, before ſhe came into pol 
ſeſſion: And in a diſtin independent clauſe, he gave the capit 
after her death, to the heirs male of her body; It was obvio 
therefore, that he uſed the words heirs male of ber boch, 
words of purchaſe, and not of limitation ; for he gave to tl 
heirs ſomething more and different from what he had before gin 
to the anceſtor : And if theſe words ſhould be ſo conſtrued 
to enlarge her intereſt therein, and give her a title by conſtr 
tion of law to the capital, it would be no leſs contrary to thee 
preſs words, than to the manifeſt intention of the teſtator. Ti 
the bequeſt of the teſtator's diamond ring, plate and books 
his intended heir, with directions to be packed up in boxes 
kept ſafe till it ſhould appear who ſhould have a right 0! 
will to enjoy his eſtates, ſhewed clearly, that he never intent 
Miſs Pynſent ſhould take an abſolute veſted intereſt in te 
eſtates, Bank ſtock, &c. on the contrary, his intended heir, 
cording to his own ideas, was not a perſon in eſſe, but in col 
gency. And this was a further proof, that the words ber 
of the body were meant by the teſtator, not as words of lin 
tion, but as words of purchaſe; deſcriptive of the perlon 
ſhould eventually become entitled to his eſtates, And the 
ſequent words in the will, and for want of ſuch 1ſſut, coul 


N f 
be conſtrued to mean an indefinite failure of iſſue, hene 
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went ſhould happen; ſince the words themſelves not only in —— 
heir natural and common import, but according to the evident [| 
mention of the teſtator in the preſent caſe, applied to a failure of | 
fue at the time of the death of Miſs Pynſent, the deviſee for [i 


life, 


After hearing counſel on this appeal, the following queſtion ee 
vas put to the Judges, vig. Whether in the event which has — Jour. | 
« happened, the deviſe to the reſpondent William Dawe Tothill of [oy = "hh It 
« the Bank ſtock, Exchequer orders, leaſehold eſtates, and furni= 
« ture of the houſes ſpecifically bequeathed, is good and effectual, | 
« or void?“ And the Lord Chief Baron of the Court of Exche- 
quer having delivered the unanimous opinion of the Judges, that 
the deviſe was void, it was thereupon oRDERED and ADJUDG=- 


xp, that the decree complained of ſhould be reverſed, 


Simon Collins, Clerk, 8 hs A ppellant. Caſe 41. 


Villiam Sawrey, Clerk, the Guardians) 
and Governors of the free Grammar 
School in Tamworth, the twenty-four > Reſpondents, 
Capital Burgeſſes of Tamworth, and | 
Charles Edward Repington, Eſq; j 


10th February, 1772. 


EFORE the act of parliament aftermentioned, there was 
founded in the pariſh church of Tamworth, a college or 
collegiate church, conſiſting of one dean, five prebendaries, and | 
one lay vicar choral ; and the dean and prebendaries were par- | 
ons of the whole pariſh of Tamworth, | | | 


By an act of parliament 1ſt Edward VI. c. 14. all manner of — 
colleges, free chapels, and chantries, being, or in eſſe, within | [ 
bve years next before the firſt day of that parliament, (except 
lach as are therein excepted) and all manors, lands, tenements, 
tents, tithes, penſions, portions and other hereditaments, belong- It 


ing 
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— ing to them, were veſted in poſſeſſion, in the King, his heit: 
and ſucceſſors. And the King, bis heirs and ſucceſſots, were 

authorized to appoint commiſſioners under the great ſeal gf 

Eagland, which commiſſioners, or any two of them, were ditect. 

ed to make and ordain a vicar to have perpetuity for ever, in 
every pariſh church, being a college, free chapel, or chantry, that 
ſhould come to the King's hands, by virtue of that act, ang, 
endow every ſuch vicar ſufficiently, having reſpect to his cute 
: : and charge; the fame endowment to be to every ſuch vicar, and 
his ſueceſſors for ever, without any other licence or grant of the 
| | King, the bithop, or other officer of the dioceſs. And the com- 
miffioners, or two of them, had authority to aſſign in every great 
town ar pariſh, where they ſhould think neceſlary, to have more 
| priefts than one, for the miniſtring the ſacraments within the 
ſame town and pariſh, lands and tenements, belonging to aby 
chantry, chapel or ſtipendiary prieſt, to be to ſuch perſon and 
perſons, as the commiſſioners ſhould aſſign or appoint, to con- 
| tinue in ſucceſſion for ever, for and towards the ſufficient finding 
3 and maintenance of one or more prieſts within the ſame town or 
_ pariſh, as by the commiſſioners ſhould be thought neceſſary ot 


convenient. 
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By virtue of this act, the collegiate church of Tamwortb was 
diſſolved, and the poſſeſſions belonging thereto, together with 
the parſonage of the ſaid church and pariſh, came to the poſſeſ- 
ſion of King Edward VI. and he iſſued his commiſſion to Sir 
Walter Mildmay and Robert Kelway, and others, who, in purſu- 
ance of the act, afiigned a ſalary of 20/. a year to the vicar of 
Tamworth, and another ſalary of 16 J. a year to two prieſts (viz. 
8 J. each) to aſſiſt the vicar of Famworth, Theſe ſalaries were 
to be paid out of the poſſeſſions of the ſaid college; and a wan- 
ſion houſe, now called the college or vicarage houſe, and a garden, 
in Tamworth, part of thoſe poſſeſſions, were aſſigned for the ha- 
bitation of the vicar, and as part of his endowment, 


The ſaid college and deanery, and the right of patronage of 
the church and vicarage, and the poſſeſſions of the college, (except 
the houſe and gardens allotted to the vicar) having deſcended to 
Queen Elizabeth in right of her crown, ſhe, by letters patent, 
dated the 22d of October, in the 23d year of her reign, granted 


to Edmund Downing and Peter Ayſbeton, and their heirs, tor 2 
| 4 | . 5 the 
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ge ſaid college, deanery and prebends, and the advowſon, dona- 
15, and right of patronage, of the vicarage and church of Tam- 
il, and all tithes, great and ſmall, in Tamworth aforeſaid, 


unongſt them) of the ſum of 20. payable yearly to the vicar 
(Tamworth, for his ſtipend or ſalary, and 16/7. for two cu- 
i there, for their ſalaries, payable by the receiver general 
the county, or at the receipt of the Exchequer ; and if the 
tees paid them, the Queen covenanted to allow the ſame. 


By indenture, dated the 21ſt of February in the 25th year of 
e ame reign, the ſaid Edmund Downing and Peter Ayſheton, 
mnted the ſaid college, deanery and prebends, and the advow- 
n and right of patronage of the vicarage and church of Tam- 
tb, to Jobn Morley and Roger Rant, in fee ſimple. 


By another indenture, dated the 1oth of May in the ſaid 25th 
ar of Queen Elizabeth, Morley and Rant granted the ſaid 
unery of Tamworth, or prebends of Amington and Wigginton, 
d the tithes thereto belonging, and the advowſon and right of 
wtronage of the vicarage and church of Tamworth, to Thomas 
Wmgton, Eſq; the anceſtor of the reſpondent Repington, in fee 
mple, | 


Thomas Repington being thus ſeiſed of the premiſes, and par- 
cularly of the ſaid advowſon and right of patronage, did by 


Janes I, made on the marriage of John Repington his ſon, with 
lrgaret Littleton, covenant, that he and his heirs would ſtand 
led of divers premiſes therein mentioned, (of which the 
tanery and deanery houſe in Tamworth, and the advowſon and 
cht of patronage of the vicarage and church, as belonging to 
d uſually enjoyed with the deanery and deanery houſe, were 
cel) to the uſe of the ſaid John and Margaret, and their heirs 
ale, in ſpecial tail; with remainder to Humphry Repington his 
Cond ſon in tail male, and with divers remainders over, 


Jobn Repington and Margaret his wite, having by means 
the laſt mentioned deed, become ſciſed of the premiſes 
Mpriſed therein, he by deed, dated the 28th of Auguſt, in the 

year of King James I. nominated and appointed Samuel 
Vor. VI. 6 B Hodgkinſon 


dect to the ſeveral yearly reſervations therein mentioned; and 


ulement, dated the 2d of November, in the 1ſt year of King 
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— Hodghinſon to be vicar of Tamworth, for his life, if he gy, 
—ſo long exerciſe the place, and preach there once every fortni 
at leaſt. This nomination was made on the reſignation * 
vicarage by Roger Molde, who had been the vicar from 

20th year of Queen Elizabeth, by her grant and nomination. 


| The faid John Repington (then Sir John) died in the ye 
| 1625, leaving Sir John Repington, his ſon and heir; and he 
| indenture, dated the 12th of November 1629, did, upon the c 
| | ſion of the ſaid Samuel Hodghinſon, nominate and appoint 7j 


| mas Blake to the ſaid vicarage for his life, in manner ao 
[ ſaid ; and Blake held the ſame till his death. | 


The laſt named Sir John Repington died in the year 166 
leaving Seabright Repington, his only ſon ; and he on the de. 
[i | of Blake, by indenture, dated the 17th of December 166;, 1 
[| minated and appointed Samuel Langley to the vicarage, Ly 
ley held it during his life, and upon his death, Seabright Rei 

ton, by indenture, dated the 19th of June 1694, nominated 
appointed Samuel Collins to the ſaid vicarage, and he held itt 

his death, in the year 1710, and thereupon Edward Repingt 

(the eldeſt ſon of Seabright Repington, who was then dead) 

indenture, dated the 8th of January 1710, nominated and: 

pointed George Antrobus to the vicarage. 


On the 2d of January 1715, the ſaid George Antrobu, 

the deſcription of curate of Tamworth, made oath, and dl 
before the commiſſioners appointed by the biſhop, for tab. 
the clear improved yearly value of every parſon, vicar, curate, 
officiating in any church or chapel, that the maintenance of 
curate of Tamworth did not ariſe yearly to above 16/. pi 
out of the Exchequer; and that the maintenance of the preac 
did not ariſe yearly to above 20 J. payable in the fame mann 
and thereupon, in purſuance of the act of the 1ſt George |! 
biſhop certified, that the contents of the ſaid declaration N 


true. 
0 


The ſaid George Antrobus, during his life, continued ſole incl 
bent of the vicarage, and received not only the ſaid falary of 2 
| | payable yearly to the vicar, but alſo the ſaid ſalary of 161. 4% 


or 81. a year to each of the two prieſts or curates, under the 
2 | domina 
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| 
gomination of the ſalary of the curate of T; amworth, with all Fry | 
other ſtipends and benefactions given from time to time to the | 
miniſters and curates of the church, by ſeveral perſons, after the | 
diſſolution of the college. And he, in right of the vicarage, held ; | 
the manſion houſe, garden, barn and appurtenances, which had 
been aſſigned for the reſidence of the vicar, from the time he | 


became vicar, till his death in the year 1724. | 


On the death of George Antrobus, Edward Repington, by in- | 
denture, dated the 2gth of December 1724, nominated and ap- ö 
pointed to the ſaid vicarage, Robert Wilſon, who continued vicar [i 
till his death, which happened in the year 1758, and received 1 
during that time the ſaid ſalaries of 20 J. and 16/. and all the | | 
other ſtipends and benefactions; and he likewiſe enjoyed. the 1 

manſion houſe, garden, barn and appurtenances, \þ 


Edward Repington died in 1735, and on his death, Edward | 
Repington, his nephew and heir at law, became ſeiſed in tail of Þ 
the ſaid advowſon and right of patronage, and all the other | 
premiſes, -by virtue of the intail created by the deed of ſettle- 
ment before ſtated ; and he, upon the death of the ſaid Robert 
Vin, by an inſtrument under his hand and ſeal, dated the iſt | 
of December 1758, addreſſed to the Biſhop of Litchfield and Co- | 4 
ventry, after reciting that the pariſh church of Tamworth, with | 
the perpetual curacy, was. then void by the ſaid Robert Wilſon's [| 
death, and that the ſame of right belonged to his nomination, did | 1 
certify to the biſhop, that he nominated the reſpondent William 2 
Sawrey to the ſaid perpetual curacy, and he prayed the biſhop to 
grant his licence to the reſpondent, to officiate in the ſaid church. 
This inſtrument was, on the 7th day of the ſame month of De- os | 
ember, delivered to the biſhop, but he did not think proper to | i 
grant ſuch licence, 4 1 


The laſt named Edward Repiagten died, leaving Charles Rep- 
ington his brother and heir, who, on his death, became ſeiſed of 
all the premiſes, under the aforeſaid intail ; and Edward Reping- 
tn, having in his liſetime made a will, and appointed his 
lad brother Charles executor of it, the latter upon the death of 


his brothe-, proved his will, and became his perſonal repreſen- 
tative. 


The 
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hens The ſaid Charles Repington, by indenture, dated the 5th of 
1772. May 1759, reciting, among other things, that the vicarage or 
created vicarage of Tamworth, with the perpetual curacy of Tan. 
worth, was become void by the ſaid Robert Wilſon's death, did 

give and grant to the reſpondent Wilham Sawrey, the ſaid vicar. 

age, together with the ſaid curacy, and did nominate and ap- 

point him to be vicar of the ſaid vicarage, and curate of the ſaid 
curacy for his life, upon the terms before mentioned. And by 
another indenture of the ſame date, reciting that the ſaid church 

and curacy were void by the ſaid Wilſon's death, and that the 

ſame had become void in the lifetime of the laſt named Edward 
Repington, and that he had made his will, and appointed the 

ſaid Charles Repington ſole executor, who had proved the ſame, 

and that it then belonged to him, to make a donation and grant 

of the ſaid church, to a proper curate or clerk in Milſon's room; 

the ſaid Charles, Repington did give and grant the faid pariſh 
church and curacy to the reſpondent Wilham Sawrey. 


On the 8th of December 1764, Charles Repington died, leay- 
ing the reſpondent Charles Edward Repington, his eldeſt fon and 
heir, an infant ; and he, upon his father's death became ſeiſed of 
the advowſon and right of patronage of the ſaid church of Tan- 
worth, under the aforeſaid intail. | 


in Elizabeth, by letters patent, dated the 1oth of 040. 
ber, in the goth year of her reign, reciting the commiſſion 
granted by King Edward VI. to Sir Walter Mildmay, and Robert 
Kelway, and their proceedings under it, did grant, that from 
thenceforth, there ſhould be a grammar ſchool in Tamworth, 
and that the bailiffs of the town ſhould be incorporated for 
ever, by the name of the Guardians and Governors of tit 
Grammar School of E/;zabeth Queen of England, in T, amworth; 
and ſhe thereby granted, among other things, that the ſaid Guir- 
dians and Governors, and the 24 capital burgeſſes for the time 
1 being, or the major part of them, might nominate, appoint and 
_ ndmit, a fit and learned preacher to ſerve in the church of Tan- 
1 | worth; and alſo two miniſters or curates to ſerve therein for 

ever, as often as the ſame ſhould be void, with the conſent and 
allowance of the Earl of E/x, or the heirs male of his body, c 
| the under ſteward of the Earl, or his ſaid heirs male, to ſuch ad- 
= - miſſion. And ſhe thereby alſo granted to the ſaid Guardians, and 
| | | | Governor 
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ing in the ſaid church for ever; and another ſtipend of 16/7. a 
je, payable for ever, to two miniſters or curates ſerving in the 
church, by the hands of the receivers general of the Crown, in 
ge counties of Stafford and Warwick, in like manner as they 
were theretofore paid for ſuch uſe. And ſhe thereby granted to 
them, all that her meſſuage, with the appurtenances in Tam- 
aorth and a garden, wherein the late vicars of the college of 
Tamworth uſed to dwell; and in which meſſuage the preacher 
and curates of the town are therein mentioned to have inha- 
ited at the time of making theſe letters patent, to hold to them 
nd their ſucceſſors for ever, for the habitation of two miniſters 
or curates ſerving there for ever. 


King Charles IT. by his letters patent, dated the 17th of Fe- 
trucry, in the 16th year of his reign, made grants to the bailiffs 
of Tamworth, fimilar to thoſe contained in the laſt mentioned 
letters patent of Queen Elizabeth, and incorporated them in the 
lame manner. 


The reſpondents, the Guardians and Governors, by deed poll, 
under their common ſeal, dated the 1ſt of December 1758, did 
by virtue, as well of the letters patent of the zoth of Queen 
Elizabeth, as of the letters patent of King Charles II. with the 
onſent and approbation of Lord Weymouth their High Steward, 
nominate, appoint and admit the appellant to ſerve in the ſaid 
hurch, as miniſter and curate there, and gave and granted to 
Mm the offices of preacher, miniſter and curate of the church, 
and all profits and ſtipends thereto belonging, to hold for his 
life: Lord Weymouth ſigned an indorſement on the deed, teſti- 
Hing his conſent; and the appellant, on the gth of the ſame 
nonth exhibited the deed to Mr. Lowndes, the auditor, and 
cauſed it to be inrolled with him. 


The Guardians and Governors alſo, by another deed, under 
beir common ſeal, dated the 5th of January 1759, addreſſed to 
he Lord Biſhop of Litchfield and Coventry, reciting, that the 
hurch of Tamworth, with the perpetual curacy, was then void 
1 the death of Wilſon, and that the ſame of right belonged to 
err gift and nomination, did certify, that they thereby, with 
be conſent of their High Steward, nominated the appellant to 

Vor. VI. 6 C the 


Corernors a ſtipend of 20 J. a year, payable to the preacher ſerr- —— 


4.66 


—A— the perpetual curacy, with the ſtipends thereto belonging, and 
1772. 
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prayed his Lordſhip to grant him a licence for the ſame, Lord 
Weymouth ſigned his conſent, and the Biſhop granted the ap- 
pellant a licence accordingly. | 


In Eaſter Term 1759, Charles Repington ſued out a guare in. 
pedit againſt the reſpondents the Guardians and Governors, the 
24 capital burgeſſes, and the appellant ; and three ſeveral iſe; 
were tried thereon by a ſpecial jury, at the ſummer aflizes for 
the county of Stafford in 1761, upon which trial, all the iſſues 
were found for the plaintiff Charles Repington ; whereupon the 
reſpondent Sawrey entered upon the duty of the ſaid living, 
and took poſſeſſion of the keys of the church, and officiated 
therein, and ſerved the chapel belonging thereto. | But the ap- 
pellant Collins got poſſeſſion of the vicar's houſe, and occupied 
the ſame, and received the ſalaries of 20 J. per ann, and 161, fer 
ann. 


In Mzichaelmas Term 1761, the reſpondent Sawrey brought an 
ejectment in the Court of Common Pleas, on his own demiſe, 
againſt the appellant, in order to recover the poſſeſſion of the vicar- 
age houſe and garden; and the ſame came on to be tried at the 
ſummer aſſizes in 1763, for the county of Varwich; and upon 
the trial, the appellant's counſel inſiſted, that the reſpondent 
ought to prove either admiſſion and inſtitution, or a licence from 
the Biſhop, but the reſpondent not being prepared to prove: 
licence, a verdict was found for the appellant. However, in 
Eaſier Term 1763, the judgment upon the verdict in 1761 wi 
arreſted, by reaſon of a miſtake in the pleadings. 


In Michaelmas Term 1763, the reſpondent William Saurey er- 
hibited his bill in the Court of Exchequer, againſt the appellant, 
the reſpondents the Guardians and Governors, Frederick, Lot 
Biſhop of Lichfield and Coventry, and the ſaid Charles Reping- 
ton; praying, that the appellant might be decreed to come to #0 
account with him for all ſums of money, ſtipends, rents, fur 
plice fees, and other perquiſites due, and uſually paid to the vi- 
cars of the ſaid church, which had been received by him, ot 9 
one to his uſe, from the time the reſpondent Sawrey was nom 
nated vicar; and alſo for the rents and profits of the vicas* 


houſe, and all other the lands and eſtates belonging to the ey 
| | |  rece1vc 
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eceived by the appellant, or paid to his uſe, and might be de- 
creed to pay to the reſpondent Sawrey, what ſhould appear due 
on the balance of ſuch accounts; and that the appellant might 
ſo be decreed, to deliver up to him the poſſeſſion of the ſaid 
houſe and lands, and that he might be quieted in the poſſeſſion 
thereof ; and that the appellant might deliver up to the ſaid re- 
ſpondent, the pariſh regiſters, and all other papers in his cuſtody 
relating to the church and pariſh, and uſually kept by the vicar : 
And that in caſe the reſpondents the Guardians and Governors, 
ind the appellant and the Biſhop, or any of them, ſhould pre- 
tend any right or title to the advowſon, donation, or right of 
patronage to the vicarage or curacy ; or in caſe any doubt ſhould 
xiſe touching the nature of the incumbency of the church, or 
whether the ſame was a donative vicarage, or a perpetual curacy, 
or in whom the right of patronage, donation, nomination, pre- 
ſentation or appointment of the vicar, preacher, miniſter, curate 
or curates of the church was then veſted, and to whom the ſame 
did then of right belong; then that ſuch right, and the ſeveral 
matters aforeſaid, might be tried in one or more proper iſſues, 
to be directed by the Court. And that the biſhop might be de- 
creed, if the ſame ſhould appear neceſſary, to grant the reſpon- 
dent Sawrey licence to preach in the church, or admit him to 
the ſame ; and in caſe he had granted any licence to the appel- 
unt, that he might be decreed to recal it. 


The appellant Collins put in a demurrer to part of this bill, 
nd for cauſe of demurrer ſaid, that the plaintiff's pretended 
tight to the ſeveral accounts prayed by the bill, and the payment 
thereof, and the rents and profits, and poſſeſſion of the vicarage 
bouſe and lands, was merely a right ſubſiſting at law, and only 


and properly triable by a jury, and to be determined by the com- 
mon law. | 


This demurrer on argument, was over-ruled by the Court, on 
the 10th of December 1764, and ſoon afterwards, the reſpondents 
the Guardians and Governors, and the 24 capital burgeſſes, put 
m a plea and anſwer ; and by their plea inſiſted, that the plain- 
uff's right, if any he had, to the ſaid church and cure, was a 
matter triable at law; but, on arguing this plea, it was over- 
uled, on the 25th of February 1767 : From which orders, nei- 
mer Collins, or the corporation, thought proper to appeal, but 
atterwards 


W. de Grey. 
F. Thurlow. 


A. Wedder- 
burn. 


_ eſtabliſhed. 


after the church becomes vacant. That in the preſent caſe, Mrs 
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afterwards put in their reſpective anſwers to the bill, and thereby 
inſiſted, that upon the conſtruction of the ſeveral grants of 
the crown, under which the Repington family, and the cor. 
poration, reſpectively claimed the right of nomination, ſych 
right belonged to the corporation; and the appellant Calla. 
hoped, that his right, under their nomination, would he 


Pending the ſuit Charles Repington died, and was ſucceeded 
in his eſtates, by the reſpondent Charles Edward Repingin; 
againſt whom the proceedings were duly revived. 


The cauſe being at iſſue, came on to be heard before the Barons 
in June, 1768, and they having taken time to conſider, did, on 
the 24th of November following, order and decree, that it ſhould 
be referred to a trial to be had between the parties at law, in a 
feigned action, to be for that purpoſe brought in the office of 
pleas of that Court, to try the ſeveral iſſues following: ift. 
Whether Charles Repington, brother and heir at law of Eduard 
Repington, or any perſon claiming by, from or under them, or 
either of them, was before, and on the 5th day of May, 1759, 
ſeiſed of, or entitled unto, the advowſon of the vicarage and 
church of Tamworth? 2d. Whether the reſpondent William Sau- 
rey, was before and at the time of exhibiting his bill in the 
cauſe, lawfully appointed vicar of Tamworth ? zd. Whether the 
ſame reſpondent was entitled to the houſe, formerly belonging 
to the vicars choral of Tamworth ? And 4th, Whether the ſame 
reſpondent was entitled to the ſtipends or ſalaries of 20/. 8/. and 
8 J. of the curates of Tamworth, or any or either and which of 
them? And the uſual directions were given concerning ſuch 
trial. | 


From this decree the appellant appealed, and on his behalf it 
was argued, that the ancient law had fo much regard to plenatij, 
and to the peace of the church, that if the Clerk of an uſurpet 
was admitted, the rightful Patron loſt his turn of preſenting 
for that vacancy : But the ſtatute, of Weſtminſter 2d, gave the 
action of guare impedit, provided it be brought within fix month 


Repington the Patron, had availed himſelf of that action, and i 
had been determined againit him: It was immaterial on what 
| pol 
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int it was ſo determined, becauſe the determination was con- 
clue. But if after the ſix months elapſed, and after the Pa- 
tron had failed in his ſuit, and was precluded from commencing 
my other, his Clerk might prefer his bill in a Court of Equity, 
praying iſſues to be directed to try a right which was merely 
egal, and for an account of the profits of a benefice, which the 
Incumbent who had been duly inſtituted had a legal right to re- 
uin; the policy of the law, in giving the action of guare im- 
pedit, and in limiting the time in which it ſhould be brought, 
ind the damages to be recovered by it, would be entirely de- 
fated: And upon this ground it was apprehended, that the 
Court of Exchequer, as a Court of Equity, ought not to have 
retained the reſpondent Sawrey's ſuit, but his bill ſhould have 
been diſmiſſed. 


' Suppoſing however, that the ſubje& matter of the bill was 
properly within the juriſdiction of the Court, and that the re- 
ſpondent Sawrey was entitled to every part of the relief prayed 
by his bill; yet the order directing theſe iſſues was conceived to 
be very improper : For the queſtions to be tried by them de- 
pended upon ritten evidence, which was before the Court; and 


Downing and Ayſheton-: And therefore the Court ought not to 
have directed iſſues to be tried before a ſingle Judge, by a jury 
a an aſhze, but ſhould themſelves have determined the cauſe; 
4 the evidence, to which both parties referred themſelves, was 
fully before them. | 


On the other ſide it was contended, that the Court of Ex- 
chequer, as a Court of Equity, had a juriſdiction to entertain 
the ſuit : The relief prayed being an account of profits received 
by the appellant, and for a delivery of the pariſh regiſters and 
other muniments belonging to the church; all which were heads 
of relief proper for a Court of Equity. The bill alſo prayed, that 
the Biſhop might recall his licence to the appellant, and grant one 
to the reſpondent Sewrey.; which it was preſumed the Biſhop 
would think fit to do, when the right was determined. And as 
the relief depended upon the queſtion of right, the bill there- 
fore further prayed, that iſſues at law might be directed to deter- 
Mine the right, as incidental to the relief prayed : And the 
Peſtion upon the right being a legal queſtion, the Court had 
Vor. VI, 6D directed 


principally upon the conſtruction and effect of the grant to 
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— directed ſuch iſſues as would effectually decide it, and be a foun. 
dation for granting the relief prayed by the bill.—As to 5 
jection that the right being a matter merely triable at law, 1 

Court of Equity ought not to have entertained the bill; it had 
already been determined and over-ruled both upon the plea ang 

the demurrer; and therefore to perſiſt in it any farther was yex,. 

tious. The relief prayed, was ſuch as a Court of Equity alone 

could decree ; and therefore the bill ought not to have been dil. 
miſſed: And the queſtion of right being a legal queſtion, th 

Court did well in ſending it to law to be tried; reſerving the 
conſideration whether they ſhould relieve the party or not, til 

the event of the trial ſhould be known. 


Decren After hearing Counſel on this appeal, it was oRDERe and 


— ADJUDGED, that the ſame ſhould be diſmiſſed ; and the deere 


ſubamo1772, therein complained of, affirmed. 
Pe 77* 
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Caſe 42. Edmund Rolfe, Eiq; W — Appellant, 


/ John Peterſon the elder, and John "ITY Reſpondent 


/on, the younger, — 
18th February, 1772. 


— HE appellant, being ſeiſed in fee of a manſion-houle 
farm and lands, at Eaſon in the county of Norfolk, called 
Eafon-hall farm, by leaſe dated, the 23d of September, 174 

A demiſed the ſame, by the deſcription of a capital meſſuage df 
manſion-houſe, barns, ſtables, dairy, cart-houſe, out-boule 
dove-houſes, yards, gardens, orchard, with the cottages 400 
400 acres of arable and paſture land, to be enjoyed corn-tithe ire 
and the fold courſe, or ſheep walk, for the ſmall trip of (hee 
then let to John Rackham, (except all manner of timber 9" 
other trees, wood and underwood, with liberty for the appel 
lant to cut down and carry away the ſame; and alſo liberty" 
ſurvey and view. the ſtate and condition, and uſage of the pf 
miſes, and alſo to repair, build or rebuild the ſaid capital me 
ſuage or manſion-houſe, and the out-houſes, and other edißce 


U 
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of the fame, and to lay the materials neceſſary for that purpoſe 
n convenient places belonging to the premiſes ; and alſo full and 
free liberty for the appellant, his heirs or aſſigns, his or their 

friends, companions, or ſervants, to hunt, courſe, ſet, hawk, 

fowl, fiſh, game and ſport, in, over and upon the ſaid leaſed 
premiſes, and every part thereof, at all ſeaſonable times, at his 

and their free will and pleaſure; and alſo free liberty to ſet, 
plant and tranſplant fruit trees, and other trees of all ſorts) ; to 
hold to the reſpondents, their executors, adminiſtrators and 
ſigns, for 14 years, from the 10th of October then next, at the 
jearly rent of 200 J. payable half yearly. And (among other 
covenants contained in the leaſe on their part) the reſpondents 

covenanted with the appellant, that in caſe any part or parcel of 
the ancient meadow or paſture ground, or any other part of the 
premiſes, that had not been in tillage within 20 years then laſt 
\paſt, ſhould, during the continuance of the ſaid term, be digged 
up, ploughed or converted into tillage; or if any part or parcel of 
thearable lands thereby leaſed, ſhould, in or during the ſaid term, 
be ploughed or ſowed out of courſe, contrary to the true intent 
and meaning of the ſaid indenture, or the covenants therein con- 
tained; then, and in ſuch caſe or caſes, the reſpondents, or one 
of them, their executors and adminiſtrators, ſhould and would, 
luring the then remainder of the ſaid term, pay unto the appel- 
hunt, his heirs or aſſigns, the further yearly rent or ſum of 5 J. for 
every acre ſo to be broke up, or converted into tillage as afore- 
lad, and ſown out of courſe, and ſo proportionably for every 
greater or leſſer quantity than an acre, or longer or ſhorter time 
than a year, over and above the ſaid yearly rent, and upon the 
days of payment thereof, by equal portions; the firſt payment to 
be made on ſuch of the ſaid feaſt days, as ſhould firſt happen 
alter ſuch digging, ploughing up, or converting into tillage, or 
lowing out of courſe as aforeſaid. And further, that the reſpon- 
ents, their executors, adminiſtrators or aſſigns, or either of 
hem, ſhould not, nor would, during all or any part of the ſaid 
erm of 14 years, hew, fell, cut down, ſtub up, lop, top, take 
" Carry away, any of the timber trees, timber ſtands, willows, 
allows, pollards, hazles, thorns, hedgerows, quickſets, buſhes, 
frings or hedges, ſtanding, growing or being, or which at any 
me or times, during the ſaid term, ſhould ſtand, grow, or be, 
"» Upon, or about the ſaid premiſes; (except ſuch thorns, buſhes 
ud brambles, as ſhould be wanted to repair the gaps in the 
| tences, 
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fences, to be cut and taken on ſuch places on the premiſes, where 
the ſame could be beſt ſpared, and where the leaſt damage ſhould 
be done to the ſame thereby, and to be uſed for that purpoſe by the 
reſpondents, their executors, adminiſtrators or aſſigns, in a cre. 
ful and huſband-like manner; and alſo except ſuch thorns, 
buſhes, brambles and ſtakes, as ſhould be wanted to repair th, 
reſt of the fences, to be ſet out by the appellant, his heirs and 
aſſigns, as thereinafter mentioned ; and in default of ſuch ſetting 
out, then where the ſame could be beſt ſpared, and to be of leg 
damage to the premiſes ; and alſo except the topwood of pollards, 
underwoods and thorns, where the ditching, cutting and ſcower. 
ing therein after mentioned, ſhould be done; which, after mak. 
ing a good hedge there, and applying the overplus thorns towards 
repairing the reſt of the fences, the reſpondents, their executors, 
adminiſtrators and aſſigns, were to have and take to their own pro- 
per uſe, as therein after mentioned) under the penalty of forfeiting 
and paying unto the appellant, his heirs or aſſigns, the ſum of ;/ 
for every load, that ſhould be ſo hewn, felled, cut down, ſtubbed 
up, lopped or topped, taken or carried away as aforeſaid; and ſo 
proportionably for any greater quantity than a load. And alle, 
that the reſpondents, their executors, adminiſtrators and aſſigns 
ſhould and would from time to time, and at all times during the 
ſaid term, do his and their beſt endeavours to preſerve all the 
young trees, layers and quicks, of all kinds, then ſtanding 
growing or being, or to ſtand, grow or be, in, upon or about 
the ſaid demiſed premiſes, or any part thereof: And in caſe af 
perſun or perſons ſhould deſtroy, ſpoil or damage the ſame, at 
any time or times during the ſaid term, that then the reſpo 
dents, their executors, adminiſtrators and aſſigns, ſhould an 
would forthwith, from time to time, give notice thereof to th6 
appellant, his heirs or aſſigns, and by whom, to the belt of the 
knowledge, the ſame was done, or how otherwiſe the ſame hap 
pencd, that ſuch perſon or perſons committing the ſame, might 
be proſecuted as the law directs. Alſo, that the reſpondent 
their executors, adminiſtrators or aſſigns, at their or one of th 
proper colts and charges, ſhould and would from time to time 
and at all times during the ſaid term of 14 years, keep and mall 
tain, and at the end or other ſooner determination thereof, le 
and yield up to the appellant, his heirs and aſſigns, the gardel 
of or belonging to the premiſes, (except ſuch part thereol, 1 
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was thereby agreed to be converted into an orchard) and alſo, 
the court yards, and the orchard, and the part of the garden 
which was to be converted into an orchard, in an handſome, 


good and proper manner, as gardens, court yards, and orchards 
reſpeively 3 and alſo keep and preſerve all and every the fruit- 
trees, and other trees there growing and being, or to grow and 
de there during the ſaid term, by pruning and managing the 
ame, and the fences thereof, in a careful and proper manner; 
the ame being to be put into a like ſtate by the appellant, his 
heirs or aſſigns, at the commencement of the term. And further, 
that the reſpondents, their executors and adminiſtrators, ſhould 
not nor would, at any time or times during the ſaid term, ſow, 
or cauſe to be ſown, any part of the arable lands with winter 
corn, without firſt ſummer-tilling, mucking and tathing the 
fame, in an huſband-like manner; except in a dry ſeaſon, when 


the lands could not be broke up at or about Midſummer time, 


in which caſe, the ſame might be ſown with winter corn upon 
the flagg. 
45 

The reſpondents, ſoon after the execution of this leaſe, en- 
tered upon the demiſed premiſes, and there being a piece of land 
part thereof, containing ten acres, and called the Minna or Furze- 
awer, which had not been in tillage within 20 years before the 
date of the leaſe, (which was not only a cover for and preſer- 
mation of the game, but alſo a cover or ſhelter for ſheep in 
winter time and ſnowy weather, and being cut at proper ſea- 
ſons produced a conſiderable profit, ſuch furzes or whinns be- 
Ing uſed in that country for firing or fencing), the reſpondents, in 
the beginning of the year 1762, ſtubbed up all the whinns and 
furzes growing therein, and fold and diſpoſed of ſuch whinns and 
furzes for a conſiderable ſum of money ; and afterwards converted 
the ſaid piece of land into tillage, contrary to their covenant, 
ad without the conſent or privity of the appellant. 


The reſpondents alſo committed breaches of the other cove- 
bants before mentioned; but before any of theſe breaches of 
Tenant came to the knowledge of the appellant, a queſtion 


roſe between him and the reſpondents, reſpecting an allowance 


If five guineas a year to the reſpondents, which had been for- 
herly paid for the right of fold courſe belonging to the farm, 
nd alſo with reſpect to other matters; which queſtions the ap- 
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— pellant and the reſpondents on the 22d of July, 1765, referred to 


1772. 


and carrying away 40 loads of whinn buſhes, growing on the (aid 
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arbitration, and. the ſame were decided in favour of the appellant 
by the award of Henry Partridge and Charles Turner, Eſqrs; % 
the zoth of November, 1765. 


In the month of April, 1766, the appellant firſt had notice 
of the ploughing up the ſaid ten acres, and thereupon infifteg 
that the reſpondents ſhould pay him the increaſed rents of 51. a 
year, for each of the ſaid ten acres, ſo ploughed up and con- 
verted into tillage, contrary to their covenant, and which they 
had continued in tillage from the time the ſame were fr 


ploughed up. 


—_— 


But the reſpondents refuſing to pay ſuch increaſed or addi. 
tional rent, and having broken the ſeveral other covenant 
above ſtated, the appellant in Trinity Term, 1766, brought an 
ation of covenant, in the Court of Common Pleas againſt the 
reſpondents, and declared therein on five ſeveral breaches of 
covenant, 1ſt, For non-payment of the rent of 5 J. an acre for 
ploughing up and converting into tillage the ſaid ten acres, and 
continuing the ſame in tillage for four years, from the 5th of 
April, 1762, to the 5th of April, 1760. 2d, For ſtubbing up 


demiſed premiſes, 3d, For ſuffering great part of the young 
trees, layers and quicks, to be deſtroyed and damaged. th, 
For not keeping and preſerving the gardens, court yard, orchard 
and fruit trees, in a handſome and proper manner purſuant to 
their covenant. 5th, For ſowing ten acres of land, part of the 
arable lands of the ſaid farm, with winter corn, without firll 
ſummer tilling, mucking and tathing the ſame in an huſband- 


like manner. 


The reſpondents did not think fit to plead to the declaration, 
but ſuffered judgment to go againſt them by default ; and the 
appellant cauſed a writ of inquiry of damages to be executed cn 
the ſaid judgment ; upon the execution whereof, the forme! 
tenant of the farm, and ſeveral other perſons were ſworn and 
examined on the part of the appellant, and proved, that by breach 
of the ſaid ſeveral covenants, the appellant's farm had ſufferel 
damage, to the amount of zoo /; the jury therefore aſſeſſed th 
appellant's damages at 300 J. | 


Th 
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The reſpondents continuing to keep the ſaid ten acres in til- 
ge, and refuſing to pay either the increaſed rent for the ſame, 
;r the original rent of the farm, which became due at Michael- 

nas, 1766, Old Stile, and Lady Day, 1767, Old Stile reſpec- 
tively, the appellant was obliged to bring two actions againſt 
em for ſuch reſpective half yearly rents, and increaſcd rents, 
ind obtained judgments therein againſt the reſpondents by de- 
gult; and upon the execution of writs of inquiry on ſuch judg- 
ments, the appellant recovered verdicts for the ſaid reſpective 
half years original and increaſed rents. But the reſpondents, 
'nſtead of paying the damages recovered by the appellant, in 
the ſaid ſeveral actions, cauſed writs of error to be brought on 
he judgments ; which were afterwards non- proſſed, and the 
judgments affirmed. 


In order to put the appellant to all poſſible expence, the re- 
ſpondents, in Trinity Term, 1766, brought an action at law 
zainſt him, and declared therein for having broke five or fix 
of the covenants contained in the leaſe; to which the ap- 
pellant, having pleaded performance of covenants, the reſpon- 
dents did not think proper to proceed any further in their ac- 
tion, but filed a bill in the Court of Chancery againſt the ap- 
pellant, for an injunction to ſtay his proceedings on the judg- 
ments he had recovered againſt them ; and obtained the common 
njunction, which, upon the appellant's putting in his anſwer, 
was diſſolved, and the reſpondent's bill was afterwards diſmiſſed 
vith coſts, for want of proſecution. 


On the 5th of November, 1767, the reſpondents filed a ſecond 
bill in the Court of Chancery againſt the appellant, complaining 
of the ſaid ſeveral judgments and verdicts obtained by the ap- 
pellant, and particularly with reſpect to the ſaid increaſed rent 
of 5], an acre, for the ſaid whinns and furze ploughed up and 
converted into tillage ; and alledging, that the ſaid ten acres, be- 
fore they were ſo ploughed up, were of very little value, and 
that the ſame were of greater value in a ſtate of tillage; but that 
in regard the ploughing up the ſame might ſubject them to ſome 
lorfeiture or penalty under the leaſe, they or one of them ac- 
quanted the appellant, his ſteward or agent, with their inten- 
lon to ſtub up and plough the ſaid ten acres; and that the ap- 
plant, or his agent, had given licence or conſent to the plough- 


ing 
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ing up the ſame, or had afterwards acquieſced therein, and chat 
the appellant, after he had had notice thereof, had received the 
original rent, and ſettled accounts with the reſpondents , and 
likewiſe alledging, that the ſubject matter of the action was 
taken into conſideration by the arbitrators, and the damages for 
breach of the covenants were included in the award; or if not, 
that ſome of the breaches having happened before the award, the 
appellant was concluded by the award, not to ſeek any ſatisfac- 
tion for them; and therefore praying, that upon payment by 
the reſpondents to the appellant of 2771. 3 5. 9 d. as the nett rent 
due from the reſpondents under the leaſe, from the 5th of Apr, 
1766, after deducting 26/7. 165. 3 d. for land tax, which they 
had paid ; as alſo upon payment by the reſpondents of the coſts 
and expences the appellant had been put to, for or by reaſon 
of the commencing and proſecuting any ſuit cr action at lay | 
againſt the reſpondents, to compel the payment of the ſaid rent, 
together with a reaſonable ſatisfaction for any damage the te- 
ſpondents ſhould appear to have done or committed to or upon 
the ſaid farm, or premiſes thereunto belonging, without the 
conſent of the appellant, which the reſpondents (if any) were 
ready and willing to pay; the appellant might be reſtrained by 
injunction from taking out execution upon the ſaid judgements, 
and that the award made by the ſaid Henry Partridge and 
Charles Turner, might be duly obſerved and performed by all 
patties; and that the appellant and reſpondents might, in pur- 
ſuance and performance thereof, execute releaſes to each other 
of all matters in difference between them, up to the time of 
making the ſaid award; and for general relief. 


To this bill the appellant put in his anſwer, and thereby 
denied his having given any licence or conſent for the ploughing 
up the ſaid ten acres ; or that he had any notice before the month 
of April, 1766, that the ſame had been ploughed ; and he ſet 
forth the ſubmiſſion and award, from whence it was evident, 
that the arbitration related only to the ſpecial matters mentioned 
therein, and did not extend to the breaches of covenant, {or 
which the appellant's action was brought. 


The reſpondents replied to the anſwer, and iſſue being joined 
thercon, ſeveral witneſſes were examined; and it was proved, 0! 


the part of the appellant, that the farm was greatly injured x 
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the miſmanagement of the reſpondents, and was of leſs value 

to be Jet at the end of the year 1766, than when the reſpondents 
took the ſame ; and that ſince the reſpondents had. ploughed up 
the ſaid ten acres, they had never clayed or manured the ſame, 
nor had given the ſame one fingle fallow : But the reſpondents 
did not prove any licence or conſent from the appellant, or his 
teward, for ploughing up the ſaid ten acres, or that the appel- 
hnt had any notice thereof before the time of making the award, 
or before the th of April 1766, or that the reſpondents had 
performed the award on their parts; which matters the reſpon- 
tents had alledged in their bill, as the ground of the relief they 
prayed, | | | 


On the 2oth of. November 1769, the cauſe was heard before 
the Lord Chancellor Camden, when his Lordſhip was pleaſed to 
declare, that the plaintiffs were entitled to be relieved againſt the 

verdicts obtained by the defendant, upon making him a juſt and 
adequate ſatis faction for the damages he had ſuſtained, by breach 


by the ſaid verdicts: And therefore it was ordered, that the par- 
ties ſhould proceed to a trial at law, at the next ſummer aſſizes 
to be holden for the county of Norfolk, upon the following iſſue, 
quantum damnificatus ; in which action, the plaintiffs were to 
admit the ſeveral covenants to have been broken, in ſuch man- 
ner as the ſame were averred to have been broken by the declara- 
tion in the ſaid action: And it was further ordered, that the da- 
mages that ſhould be found by the jury upon each of the ſaid 
covenants ſhould be ſeparately indorſed on the po/tea, and that 
the defendant ſhould: be plaintiff at law, and the plaintiffs be de- 
ſendants at law, who were forthwith to name an attorney, ac- 
Cpt a declaration, and appear and plead to iſſue: And his Lord- 
ſhip reſerved the conſideration of coſts and all further directions, 
until after ſuch trial; and any of the. parties were to be at liber- 
iy to apply to the Court, as there ſhould be occaſion. 


The defendant being diſſatisfied with this decree, appealed 
tom it; and on his behalf it was argued, that the queſtion 
made by him aroſe. upon the declaration in the decree, and was 


on Seneral and important queſtion ; viz. Whether upon an action 
by covenant brought by a Landlord upon a leaſe, and damages there- 
de ed by a Jury, a Court of Equity has juriſdiction, or ought to 


Vol. VI. 6 F direct 


of all or any of the covenants, for which he had recuvered damages 


A. Wedder- 
burn. 
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— tire} iſſues ſor rea ſaſing thoſe damages? That there could belittle 
doubt upon this queſtion; becauſe in all actions which ſound 
in damages, the court and jury have a compleat juriſdiction to 
aſſeſs the damages. The verdi& either can or cannot be ſet 
aſide for exceſſive damages. If it can, the proper application is 
to the Court where the action is brought: If that Court cannot 
ſet aſide the verdict, the aſſeſſment of damages muſt be final; 
becauſe the queſtion, as to the guanzum of the damages, is not x 
ſubject matter of an equitable juriſdiction. And upon that queſ. 
tion merely ariſing upon an action at law, without any proof of 
fraud, miſtake, or an agreement to waive the verdict, a Court 
of Equity cannot direct a new trial. | 


As to the objection, that the preſent caſe was an exception 
out of the rule, becauſe there was a circumſtance in the cove. | 
nant which would prevent a Court of law from ſetting aſide 
the verdict for exceſſive damages, for that here the damages 
were increaſed to 300/. by means of the covenant to pay 51. an 
acre increaſed rent, for ploughing up the ten acres called the 
 Whinns; that ſuch increafed rent was to be conſidered as a 
penalty; and that though a Court-of Law is bound by a penal 
covenant, yet a Court of Equity can Telieve againſt it. It was 
anſwered, that the 51. per acre increaſed rent was not a penalty, 

He x. +24 ugebut a liquidated ſatisfaction, fixed and agreed upon by the parties, 
and was reſerved as an additional rent. That the tenant was 
under no accidental necefity of ploughing the land, which-could 
excuſe him in equity for ſo doing; nor had he any expreſs ot 
implied permiſſion to do it: But he did it voluntarily, knowing 
he had a right to do it upon payment of a ſtipulated ſum, whic 
he covenanted to pay. Whereas, a penalty is a forfeiture fot 
the better enforcing a prohibition, or a ſecurity for the doing 
of ſome collateral act; but no prohibition was contained in the 
covenant in queſtion' to reſtrain the tenant from ploughing; the 
agreement being, that for land not in tillage which ſhould be 
ploughed up, a rent ſhould be paid of 5. an acre. That th 
decree was general, and ſet aſide the verdicts entirely, and . 
not confined to the breach of the covenant for payment of th 
additional rent. That this being a caſe between landlord an 
tenant, was of general extent and influence; and if after ti 
moſt ſolemn ſtipulations between the parties, the tenant ſhout 
be declared to have a right to reſtrain the landlord from hayi0 


3 | 
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ne fruit of his agreement, and his eſtate preſerved in the con- 
ation which he had ſtipulated for, without one circumſtance 
jn the caſe to excuſe the tenant for his wilful violation of the con- 
mt; it might be converted into an example, greatly detri- 


mental to the landed property of this kingdom, and even miſ- 


chievous to the tenants themſelves, 


On the other fide it was ſaid, that the exceſs of penalties is a 
oper conſideration for Courts of Equity, which for ages paſt 
have conſtantly and uniformly exerciſed their juriſdiction on this 
head and ground of relief, and are never employed with ſuch 


their inſtitution in this kingdom, as when they are uſed as a 
temperament to mitigate the rigor of the common law. That 
landlords and tenants have ever been the peculiar objects of 
equity, which has .continually interpoſed in unconſcionable bar- 
deins between parties bearing that relation to each other; for- 


ziring relief againft the penalties where the matter lies in da- 
mages, on payment of a compenſation adequate to the real in- 
jury ſuſtained, That theſe rigorous covenants, though ſeeming- 
made for the preſervation of eſtates, are in effect a new mode 
of raiſing rents, more oppreſſive than the proceeding by eject- 


countenance in eguity,; as the penalty thereby reſerved in tne 
name of rent, frequently exceeds the value of the inheritance. 
That in this caſe.in particular, the penalty of 5 J. an acre reſerved 
luring the remainder of the term for once ploughing, amount- 
ed to more than thirty times the value of the inheritance of the 
len acres, before they were put into a ftate of cultivation by the 
reſpondents, And as all amerciaments for puniſhments at law, 
wht to be /alvo contenemento, ſo Courts of Equity ought to 
xtend the principle, by giving relief againſt all reſervations 
wine pænæ, where they are apparently exceſſive, in proportion 
d the injury committed, if any, and if none, damnum ſine injuria 
vas apprehended not to be conſidered by the law of England. 
That any eſtimate of damages between the parties, pre- ſuppoſes 
a injury committed; but the converting of ten acres into til- 
age, was rather an improvement than an injury to the eſtate; 
Ud though an injury had been really ſuſtained, yet the iſſue of 


particular propriety, nor ſo conſiſtently with the chief end of 


merly by vacating ſuch leaſes ; but in more modern practice, by 


ment; and are not in the nature;of a contract, but of a pe- 
nalty, or vindictive damages, and therefore ought to receive no 
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— g9uantum damnificatus was very properly directed; for the quan- 
tity of ſuch damages ought not to be left to the unconſcientious 
eſtimation of the party, but was the immediate and peculiar pro- 
vince of a jury. That the damages of 300 J. given on the exe- 
cution of the writ of inquiry in this caſe were outrageous, and 
on that account proper to be moderated in a Court of Equity, 
which judges fecundum conſcientiam et arbitrium boni viri ; the 
Court of Chancery therefore could not, conſiſtent with theſe 
principles, withhold its interpoſition, or refuſe.the.relief prayed 
by the reſpondents under ſuch peculiar circumſtances. That the 
determination in the preſent caſe, could not affect covenants in 
relation to ancient meadow. or paſture, (though even on ſuch co- 
venants the ſame principles would attach, if the penalties were 
apparently exceſſive) becauſe the land ploughed here was nat 
even.of like nature or value. That the penalties infiſted on by 
the appellant for ploughing Mbinn-ground, inſtead of being be- 
neficial to the eſtate, was a diſcouragement of agriculture in 
general; nor was ſuch ploughing within the true intent and 
meaning, or equitable conſtruction of the leaſe, according to 
its genuine ſenſe, and the rule of ſound interpretation ; and con- 
ſequently the decretal order made at the hearing of the cauſe, was 
no controul or change of the true ſtipulation and agreement en- 
tered into between the parties themſelves; and ought therefore 
to be in all things affirmed. | | 1 


Drckzz But after hearing counſel on this appeal, it was oRDERED 


1 and ADJUDGED, that the decree therein complained of ſhould 


ſub anno 175. be reverſed; and that the reſpondents bill ſhould be.diſmiſſed. 
p- 104+ . r 


Caſe 43. Oliver Iſdeil Eſqʒ — — Appellant. 
Oliver Fitzgerald and others, Reſpondents. 


-gth Merch, 1772. 


SNLIVER FITZ GERALD a reſpondent's grandfather 
was, in the year 1720, poſſeſſed of the lands of Conlar- 


tawn, and part of Lackan/town in the county of Weſtmeath, for 
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| term, of which 26 years were then unexpired, under a leaſe 
' from Sir Joſeph Tuite at the yearly rent of 132/. And upon 
the marriage of his ſon Oliver, the reſpondent's father, with 
Elizabeth Smith, in conſideration of the marriage and of a por- 
tion of 100 J. by articles dated the 31ſt of Auguſt 1720, Oliver 
the elder aſſigned, or agreed to aſſign to his ſaid ſon, one undi- 
vided moiety of all the ſaid lands, to hold during the reſidue of 
the term, ſubject to a moiety of the reſerved yearly rent. But 
in theſe articles, which were a private family tranſaction, it 
afterwards appeared, that there was a covenant by Oliver the 
father, that it ſhould be lawful. for Oliver the ſon, his executors, 
Ec. after the death of Oliver the father and Elizabeth his wife, 
to poſſeſs and enjoy a and ſingular the premiſes, to his and 
their own uſe, for the remainder of ſuch term or intereſt, as 
Oliver he father or his wife ſhould then have to come therein; 


ſubje& to ſuch rent and taxes as then were, or ſhould thereafter 
be charged thereon. 


A memorial was regiſtered in Dublin, of ſo much of the arti- 
cles only, as related to the father's aſſignment of an undivided 
moiety of the premiſes to his ſon, during the reſidue of the 
term of 26 years, then to come therein, under a moiety of the 
rent of 132 J. and the covenants in the leaſe. But not the leaſt 
notice was taken in the regiſtry, of the covenant extending to he 


while of the lands, after the death of Oliver the father and his 
wiſe. : 


dometime after this agreement or aſſignment, a partition was 
made of the lands of Conlanſlown between the father and ſon, 
ad the ſeveral parts were from thence occupied in ſeveralty by 
them and their repreſentatives; but the lands of Lackan/town, 
being leaſed to ſeveral tenants, the rents were received and 
equally divided between the father and ſon, till the ſon's death; 
nd afterwards, till the appellant voluntarily gave up the part of 
Lackanſtown which he was then in poſſeſſion of. 5 


L. 


Eizabeth his widow, and three ſons, Henry, James, and the re- 
pondent Oliver, then infants, of whom the two former ſoon after 
tied, and the reſpondent Oliver, only lived to attain 21. Oliver 
de ſon by his will, directed that all his. ſtock ſhould be ſold, 
Vol. VI. 6 G and 


ln the year 1734, Oliver the ſon died, leaving the reſpondent 
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—— - and his farms ſet, and that the money to ariſe by ſuch ſale, after 

—— Payment of his debts and legacies, together with the yearly pro- 
fits ariſing out of his farms, as alſo whatever profits might ac. 
crue by the reverſion to which he was entitled of his father's 
part of the lands of Conlanſtewn, ſhould be equally divided 
amongſt his three ſons, when they ſhould ſeverally attain 21; 
ſubject to an annuity to his wife, in lieu of the proviſion made 
for her on her marriage, and appointed Elizabeth his wife, Ry. 
bert Meares, and John Harris executors. The widow only proy. 
ed this will, and took upon herſelf the care of her children, 
and entered into poſſeſſion of that part of Conlanflown which 
had been held by her huſband, and into the receipt of one moiety 
of the rents of Lackanſtown, 


In the year 1738, Oliver the father alſo died, and by his will 
appointed Elizabeth his widow, his ſole executrix, and gave her 
all his reſiduary eſtate, real and perſonal, to be enjoyed by her, 
and ſhe to give and diſpoſe of the ſame to ſuch perſon or per- 
ſons as ſhe ſhould think fit. She accordingly entered into pol- 
ſeſſion of that part of the lands of Conlanſtoum which remained 
in her huſband's poſſeſſion, and into the receipt of a moiety of 
the rents of Lackanſ/town; and being thus poſſeſſed, by deed in 
writing dated the 2d of October 1741, aſſigned her lands of 
Conlanſtown, and part of Lackanſtown, to the appellant her grand- 
ſon, during the refidue of the Jeaſes thereof made by Sir Joſs 
Tue to her late huſband, and alſo all the ſtock thereon, in 
conſideration of 1014. yearly, above the rent paid for the lands, be- 
ing 761. and taxes, with a covenant for quiet enjoyment : And 
the appellant, at the ſame time executed a bond to her, in the 

penalty of 3504. conditioned for payment of 175 1 on the 2514 
of December 1744, which ſhe afterwards made him a preſent of, 


On the 2d of Auguſt 1742, the appellant paid, and his grand 
mother gave him a receipt for 5/. being the firſt half year! 
rent; and from the time of this aſſignment, Elizabeth thi 
grandmother lived with the appellant, in the houſe of Conlanſtiw! 
aſſiſted him in the management of the farm, and he furniſhe 
her with every neceſſary, ſuitable to a woman of her age ® 
ſtation, and likewiſe contributed to the maintenance of two o 
her grandchiluren. 


Th 


Caſes in Parliament. 
The leaſe made by Sit Foſeph Tuite, being to determine at 
May 1746, and the appellant having acquired ſome intereſt with 
vir Henry Tutte, the then owner of the lands, it was conſidered 
by Elizabeth, the only acting executrix of Oliver the ſon, and 
her then huſband Jo Salmon, and by the appellant, that it 
would be tnore for the advantage of the family to obtain new 
leaſes, than ſuffer the ſubſiſting one, whereof there remained 
about two years and a half, to expire; and they accordingly 
agreed, that the appellant ſhould uſe his intereft with Sir Henry, 
to obtain new and ſeparate leaſes of the reſpective ſhares of the 
lands; which the appellant having done, the old leaſe was, at 
the requeſt of Elizabeth Salmon, and the appellant, ſurrender- 
ed by Elizabeth, the widow of Oliver the father, and in lieu 
thereof, Sir Henry granted two new leaſes; one dated the gth 
of December 1743, to the appellant, of that proportion of the 
lands of Conlanſtown, which had been reſerved to and conti- 
nued with the grandfather and his wife, containing 258 acres, 
for the lives of the reſpondent Oliver, Chriſtopher Le Strange, 
and the appellant, then about 17 years of age, or the longeſt liver 
of them, at the yearly rent of 103 J. 4s. ſterling, and ſome duty 
work. The other dated the 12th of the ſame month, to John 
Salmon, in truſt for the reſpondent Oliver, of that part of the 
lands of Conlanflown, which had been held by his father, con- 
taning 226 acres, for the lives of Da/ton Smith, Fohn Nugent, 
and the ſaid reſpondent, at the yearly rent of 90 J. 8 5. with ſome 
duty work. The lands demiſed by theſe leaſes, (in which the 
latter contained about 24 acres more than the other) being de- 
niſed according to the ancient boundaries ſet out by Oliver the 
father and Oliver the ſon, when they made the diviſion of them, 
ad as the rent reſerved. was an acreable rent, the appellant paid 
n proportion for the overplus acres contained in his part. Sir 
Henry Tuite at the ſame time granted a third leaſe, which was 
to the appellant of the lands of Lackan/iown,' theretofore held 
by the reſpondent's grandfather and father, for three lives; and 
the appellant afterwards by writing, dated in 7uly 1744, volun- 
lily declared a truſt of a moiety thereof for the reſpondent Oliver, 
nd afterwards gave him up the whole leaſe to advance him in 
marriage, which the reſpondent afterwards again ſurrendered, 
ad in 1752, took a new leaſe in his own name. By this tranſ- 
ion, the appellant became liable two or three years ſooner, than 
de would otherwiſe have been, to an advanced rent of 371. 45. 


being 
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with black cattle, ſheep and horſes, (except about zo acres which 
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being the difference between his moiety of the whole yearly rent 
of 132/. and the 103 J. 4s. which he was immediately to pay 
under the new leaſe. 


Elizabeth Salmon, the reſpondent Oliver's mother, had at this 
time in her hands one part of the marriage articles of 1720, un- 
der which ſhe was in poſſeſſion of one moiety of Conlanſtown 

U 


and in receipt of a moiety of the rent of Lacłanſtoun. Eſiga. 


beth the elder, the appellant's grandmother, though ſomewhat 
more than 70 years of age, was then alſo likely to ſurvive the old 
term, and in fact lived till 1749, three years after it expired, 
having ſeveral years ſurvived her ſon; and the reſpondent Oliver 
was then 17 years old, and afterwards attained 21, about 1746 or 


1747+ 


The appellant after obtaining this leaſe, expended upwards of 
800 J. in building houſes, and planting and improving the lands 
of Conlanſiown, to make the place fit for the reſidence of his fa- 
mily, keeping the whole in his own poſſeſſion, which he ſtocked 


he let off to undertenants) whereby the inheritance of the lands, 
which, when the appellant renewed the leaſe, were not worth 
above 25/. yearly profit rent, became greatly benefited and in- 
creaſcd in its yearly value. 


In 1740, Elizabeth the grandmother died, having by her will 
appointed the appellant executor and reſiduary legatee. At her 
death the reſpondent Oliver was about 23 years old, and had before 
the year 1751, ſcen the will of his father, and the notice there- 
in taken of the reverſion to which he was entitled in his father“ 
part of the lands of Conlanjiown ; and living in the neighbour- 
hood, had often been on the lands and ſeen the appellant daily 
carrying on his improvements, but never mentioned any claim 
he had to that part of the lands in the appellant's poſſeſſion. 


On the 17th of March 1753, the appellant regiſtered bi 
leaſe, as a matter of form, having no ſuſpicion of any ſubſequeſt 
grant being made by his landlord, and the tranſaction being well 
known to the whole family, who were moſt of them parties te 
it. During this interval, and till long after, the appellant ha 
no notice of the marriage articles, nor the leaſt ſuſpicion of a 
claim of title in the reſpondent; but having gone on for * 

1 | 


Caſes in Parliament, 


your and indulgence from his landlord ; and applying therefore 
to Sir Henry Tuite, and his ſon and heir apparent, now Sir 
Ceorge Tutte, for an additional term, they by indorſement, dated 
the 14th of Auguſt 1760, made on the laſt renewed leaſe of Con- 
lonflown, in conſideration of the appellant's expences and im- 
provements, and of 100 guineas paid by him, confirmed the 
teaſe, and demiſed the lands to the appellant for the farther term 
of 31 years, to commence from the death of the ſurviving life 
11med in the leaſe, at the former rent. 


The appellant and reſpondent, were not only near relations 
1nd neighbours, but lived for many years in great harmony and 
friendſhip, the-latter encouraging'the appellant in his undertak- 
ings and improvements, and the appellant occaſionally aftiting 
him with different-ſums of money to anſwer his exigencies. In 
1760, they mutually adjuſted their accounts, in which the re- 


given therein by the appellant, for every ſhilling he had received 
ſom the reſpondent's effects, the reſpondent ſtood indebted to 
him in a balance of 4107. 25s. which he propoſed ſecuring by 
his bond, and a mortgage of the leaſes of Cor/anflown and Lack- 
anon, which he ſent to the appellant's houſe by Hynes, with 
liretions to the appellant to get a bond filled up, and aſſignments 
of the two leaſes prepared; and on the zoth of Jug 1760, the 
reſpondent brought Hynes with him to the appellant's houſe, 
and Hynes having again inſpected the accounts, which were then 
ſigned, and the vouchers delivered up, the reſpondent executed 
the bond and aſſignments, and the appellant executed defeazances 
for making the mortgages. redeemable, on payment of 410 J. 25. 
and intereſt. ; 


The reſpondent paying neither principal or intereſt, and failing 
0 procure a transfer of the mortgages as he had frequently pro- 
miſed, and. the appellant having advanced above 100 J. more for 
the reſpondent, in- payment of his rent, and to extricate him out 
of his difficulties, he at laſt ſued out judgment upon the bond, 
and was proceeding to a forecloſure of the moxtgages ; when, 


after | x or? 
2 twenty five years acquieſcence under the appellant's title. 


ne 


2 Vor. VI. | 6 H „ v8 


20 years in improving the eſtate, at the expence of his own pri- 
vate fortune, he conceived himſelf entitled to ſome farther fa- 


ſondent was aſſiſted by Mr. James Hynes; and after full credit 


ſerenteen of which the reſpondent Oliver had been of age, liv- 
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ing for the moſt part of the time, as well before as after warde, 
in the neighbourhood, he ſeeing the appellant's improvements, 
5 and the great riſe of lands in Tre/and, filed his bill in the Court 
| of Chancery in Jreland (which was ſeveral times amendeg) 
| againſt the appellant, and the other reſpondents Elizabeth Fal. 
[| mon and Michael Howard, ſtating the ſettlement in 1720, and 
N the partial regiſtry thereof in 1729, with the ſubſequent wills 
1 and deaths of the father and ſon; and charging, that the ſon's 
widow, who afterwards married Salmon, being unacquainted with 
the ſettlement and her firſt huſband's affairs, and her ſon's title 
-under-the-ſettlement, and a very weak woman, gave no attention 
thereto ; but that the father's widow, in colluſion with the ap. 
-pellant her grandſon, who managed her affairs, and was well 
acquainted with the ſettlement and father's will, entered into a 
ſcheme to deprive the reſpondent Oliver of the benefit of the 
ſettlement ; and with that view, having prevailed on Salmon and 
his wife to ſurrender the former leaſe, during the :reſpondent's 
minority, obtained the three different leaſes of 174.3, from Sir 
Henry Tuite. That upon the grandmother's death in 1740, the 
whole benefit of all the leaſes, veſted in the reſpondent Oliver, 
under.the ſettlement of 1720, and his father's will. That the 
appellant did not regiſter the leaſe of his moiety of Conlanſtown, 
till March 17.53, from a.conſciouſneſs that it wauld be deemed a 
truſt for the reſpondent from the grandmother's death; and 
though he knew of both the ſettlement and will, yet knowing 
the reſpondent was a ſtranger to his title, he obtained the con- 
firmation of 1760, from Sir Henry Tuite. That to prevent an en- 
quiry into the leaſe, and to amuſe the reſpondent, the appellant 
in 1755, prevailed on the reſpondent, to go into England to te- 
cover {ome eſtate in:Qxford/hire, and lent him money to defray 
the expences:of his journey, which proved fruitleſs, and.during 
his ablence, received his-rents, but that no regular accounts Wette 
i ſettled between them; and that the aſſignments of 1760 were ob- 
tained by menaces, and no.ſuch ſum of 410 J. 2.s. was then due 
from him to the appellant: And that the reſpondent had never 
| heard of the ſettlement -of 1720, or his father's wall, till very 
i lately. He therefore prayed, that the appellant might be decreed 
| a truſtee, for him, as to the leaſe of 1743, and the renewal there 
| | of in Auguſt 1760, and might re-convey the premiſes, and it. 
count to him for the rents and profits thereof from the gland 
mother's death in 1749 as alſo touching his other. receipts and 
Payment 
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payments on the reſpondent's account, and might be iojoined 
from proceeding at law. | 


The appellant anſwered this bill agreeably to the preceding 
fate of facts, and diſclaimed all knowledge of the ſettlement of 
1720, having never ſeen, nor heard of it except by the bill. He 
denied all the equity of the reſpondent's caſe, and inſiſted, that 
the regiſtry of the ſettlement of 1720, in December 1729, could 
zot affect his title; for that by the regiſtry act, the memorial 
cught to expreſs all the lands affected; whereas, in that memo- 
rial, only a moiety of the lands in queſtion was mentioned to be 
conveyed to Oliver the younger, without any mention of the 
other moietx. | 


The reſpondent having replied to the appellant's anſwer, the 
cauſe proceeded to iſſue, and divers witneſſes were examined on 
both ſides. The reſpondent endeavoured to prove the detention 
of the ſettlement of 1720 from him without notice, (though all 
the while in his. mother's poſſeſſion) till a few years before filing 
the bill; and that the appellant had notice of it from caſual con- 
rerſation many years before; and that the grandmother, notwith- 
landing the alignment to the appellant, continued in poſſeſſion 
ill her death, The appellant proved the aſſignment executed 
bo him by his grandmother, in conſideration of the 104. annuity 
reſerved over and above the yearly rent to the landlord, and alſo 
le execution of a hond by him to her of even date, and atteſted 
y the ſame witneſſes, in the penalty of 300 J. conditioned for 
the payment of 175. being the obligation for his maintaining 
the two grandchildren, and that he maintained and-ſupported the 
grandchildren accordingly. He alſo proved the reſpondent's 
rlidence within twelve miles of Conlanſtoun from 1743, except 
wilt he was in England, and his being often there and holding 
i part of the land called Churchtoun. He proved likewiſe his 
"wn valuable and laſting improvements, and the great riſe in 
lit lands of late years, as alſo the amount of the monies due to 
lim from the reſpondent, and the reſpondent's mortgage of the 
ale of his part to the appellant for fecuring the ſame, 


After ſeveral days hearing before the Lord Chancellor of Ire- 
and, his Lordſhip, on the 2d of June 1770, pronounced his 
«re; but upon a rehearing obtained by the appellant, he was 
pleaſe?, 
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paid and advanced by him, as a 'fine or fines on renewing the 


A. Wedder- 
burn. 


A. Forreſter. 


ſo varied, his Lordſhip was pleaſed to declare, that the reſpon- 
dent Oliver Fitzgerald was entitled to the renewed leaſe of 1743, 


and to the ſaid moiety of -the ſaid lands therein contained; and 
the ſame were decreed to :the reſpondent accordingly; and an 
injunction was awarded to the ſheriff of the county of % 


.appear to have been held by the appellant, it was ordered that 


judge thereof it was ordered, that he ſhould enquire into the 


Tales in Parliament. 
pleaſed, on the zd of July 1770, to make ſome variations, a; 
to the mode of accounting and other particulars. By the decree 


and the reverſionary leaſe of 1760, of the moiety of the lands of 
Conlanſtoun granted to the appellant, in the pleadings mentioned, 


Meath, to put the reſpondent in poſſeſſion of the ſaid lands; but 
the execution of ſuch injunction was to be ſuſpended till the 
further order of the Court: And this Lordſhip was al ſo pleaſed 
to declare, that the reſpondent was entitled to an account of the 
rents and profits of the ſaid lands from the time of filing his 
bill, and the ſaid rents and profits from that time were decreed 
to him accordingly; and in caſe any of the ſaid lands ſhould 


the Maſter ſhould enquire into the value thereof, and chatge 
him therewith accordingly; and in taking the account, the 
Maſter was to give the appellant all juſt allowances, and parti- 
.cularly of all ſuch ſums as he had laid out and expended in va- 
Tuable and laſting improvements, ſo far as the meſne profits 
from the death of Elizabeth the reſpondent's ;grandmother in 
1749, to the time of filing the bill, ſhould appear to have been 
:inſufficient:to ſatisfy the ſame.; and for enabling the Maſter to 


rents and profits during that time, as far as might be neceſſary to 
aſcertain that matter; and the Maſter was alſo to allow in ſuch 
account to the appellant, all ſuch ſams of money as had been 


leaſe of 1743, and the reverſionary leaſe of 4760, together with 
intereſt for ſuch fine or fines reſpectively, from the reſpeQive times 
of advancing the ſame; and it was further ordered, that the fe- 
ſpondent Oliver ſhould have his coſts to be paid by hi 
pellant. . 9 


From this decree the preſent appeal was brought; and on be- 
half of the appellant it was contended, that there was not the 
leaſt proof, or even charge of fraud againſt him; and that the 
reſpondent's claim was founded ſingly upon his reverſionat) ff. 
tereſt after his grandmother's: death in the old leaſe, and i 


3 


ſuppoſe 
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ſuppoſed reſulting truſt for his benefit in the renewed leaſe of - — 
1772. 

1743, which he would have conſidered but as a continuance of — 

the old one. Now in queſtions of reſulting truſts, the nature 

and circumſtances of each caſe, and not any general rule (for 

none ſuch there is, or can be) muſt be the rule of judgment.— 

In 1743, the old leaſe was within three years of expiring: 

During that period, the reſpondent was entitled to one moiety 

of the lands in poſſeſſion ; but the other moiety being in his 

grandmother, he had nothing to do with it; ſhe might, as in 

fact ſhe did, outlive the three years, and then his reverſionary 

intereſt was not worth any thing : And the appellant was in the 

fame ſituation as to that moiety of the grandmother's, which he 

held by aſſignment from her. Thus circumſtanced, it was evi- 

dently the intereſt of all parties, to procure a renewal; and ac- 

cordingly the old leaſe was ſurrendered, and a new one obtained, 

with the full concurrence of the reſpondent's mather and father- 

in-law, who were fully appriſed of his reverſionary intereſt, and 

the value of it, under the old leaſe, At this time, theſe par- 

ties, who were mere country people, had certainly no idea of 

the artificial doctrine of reſulting truſts, but fairly meant, that 

the new leaſes of the ſeveral parts, ſhould enure to the benefit 

of the ſeveral poſſeſſors under the old leaſe at that time. That 

this tranſaction, far from being to the reſpondent's prejudice, 

who was then an infant, was evidently for his benefit. He ob- 

tained a permanent intereſt in one moiety, by giving up the re- 

mainder of a reverſionary intereſt of three years only in the other. 

The renewal was procured ſolely by the appellant's credit with 

the landlord, and his ſurrendering up the old leaſe, which he 0 

was not at all compellable to do, and was a mere voluntary act | 

of bis own. Had he. refuſed doing ſo, and waited the expira- | 

tion of the leaſe, he might have procured a new one to himſelf - | 

of the whole lands, and thereby have ſtript the reſpondent ; all | 

which the reſpondent's mother and father-in-law muſt and did | . 

know. On the other hand, the appellant when ſubjecting him- | 

{elf to an advanced annual rent of 37 J. during the remaining * 

three years of the old leaſe, and to a covenant for payment of | 

this rent for the whole term, certainly meant to take this moiety 

to himſelf. And thus the intent of all the parties manifeſtly 

appeared, that each ſhould take the beneficial intereſt of the 

moiety leaſed to him; and the tranſaction being fair and honeſt, | il 

here was not the leaſt ground for the interpoſition of a Court of | 

Yor. FL." 6 1 Equity 


2 — 2 
r — _ 2 mo 
. —_ — — 
— — — — — = == = =IJ 
1 — — — * 8 2 * 3 = — — 
—42 x" — 


— — — 
— — 


— 


= 
+ tl — % 
A —— 
—— —— 
— 


te Et. 


- 
— —— 


- —— 
_ - —— — 


— > Aitotr 


— — 


— 
— — 
— 


- "= ͤ.ꝶ— a — 2233 83 — 
—— 
— 


490 


Caſes in Parliament, 


— Equity to controul that intent, by ſaying that the parties meant 


1772. 


J. Skynner. 
J. Dunning. 


quite the contrary. That the reſpondent's acquieſcence for full 
17 years after he came of age, looking all the time on the ap- 
pellant's daily improvements, and his beſtowing his money and 
labour upon what he really believed to be his own, without utter- 
ing a ſyllable to undeceive him; was of itſelf a ſufficient bar to 
the reſpondent's claim. His pretended ignorance of his title Was 
incredible; for his mother had one part of the articles of 1929, 
in her hands, and an uncle of his had another. His original 
right to the moiety which he thus poſſeſſed, was under thoſe ar- 
ticles and his father's will, both expreſsly mentioning and di. 
poſing of the reverſionary moiety. Moſt clearly therefore, there 
was no ignorance, but full notice of this pretended title, which 
he purpoſely delayed ſetting up till after the lands were con- 
ſiderably increaſed in value, at the expence and by the labour 
and induftry of the appellant: And which was ſo groſs a fraud, 
as never could or would be countenanced in a Court of Equity, 
It was therefore hoped, that the decree would be reverſed, and 
the reſpondent's bill diſmiſſed with coſts. 


On the other ſide it was inſiſted, that by the marriage articles 
of 1720, the reſpondent's father became entitled as a purchaſor 
for valuable confideration, to one moiety of Conlanſtown in poſ- 
ſeſſion, and to the other moiety in remainder, after the death of 
his father and mother; and by the wording of thoſe articles it 
was plain, that the parties had a view to a future intereſt in 
thoſe lands, to be acquired from the landlord; and that ſuch 
future intereſt ſhould go according to the limitation of the ar- 
ticles. For it was therein expreſſed, that after the death of 
Oliver the elder, and Elizabeth his wife, the reſpondent's father, 
his executors, &c. ſhould hold the moiety ſettled in remainder, 
for the reſidue of ſuch term or intereſt as Oliver the elder, or 
his wife, ſhould Shen have to come therein; ſubject to the pay- 
ment of ſuch rent and taxes, as then were, or thould thereafter 
be charged or impoſed upon the ſaid premiſes, by the ground 
landlord ; and the reſpondent, as the only ſurviving iſſue male of 
his father, became entitled under his will to the whole intereſt 
which his father had in the lands, both in poſſeſſion and rever- 
fon. That if the pretended aſſignment of Oclober, 1741, from 
Elizabeth the grandmother to the appellant, was out of the cale, 


the leaſe of 1743, and conſequently the leaſe of 1760, muſt 45 
| 7 


! 
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cyſt for the reſpondent, becauſe of the poſſible reverſion which 
he had in the old leaſe at the time it was ſurrendered, for the 9 
purpoſe of obtaining the new one; and becauſe that new leaſe 
Was plainly a truſt for the grandmother, and therefore ſhe then, 
1nd at her death, had an eſtate in the lands for three lives; and 
by the expreſs terms of the articles, the father of the reſpon- 
gent, his executors, Fe. were entitled to all the eſtate in thoſe 
nds, which Eligabetb the grandmother then had. But it was 
prchended, that this aſſignment could not make any title to 
the appellant, or in the leaſt protect him: For ift, it could not 
be conceived, that if the appellant had been a real and fair pur- 
chaſor, and conſidered himſelf as ſuch, he would not at once have 
{kt out the conſideration by him really given, inſtead of ſetting 
up, as he had done in his anſwer, three different conſiderations. 
a, It was in iſſue, and fully proved, that Elizabeth the grand- 
mother, notwithſtanding this pretended aſſignment, continued 
the viſible owner of the lands, and that the appellant managed 
them under her directions. And zd, It was admitted by the 
wpellant, that after the ſuppoſed execution of this aſſignment, 
Elizabeth the grandmother made the ſurrender of the leaſe in 
743, which, if the affignment of 1741 had been conſidered as 
areal conveyance, ſhe had no right to make, nor could the legal 
late paſs by ſuch ſurrender : And yet it alſo appeared by the 
opellant's anſwer, that he was not a party to the ſurrender, 
which it was abſolutely neceſſary for him to have been, if en- 
itizd under ſuch pretended aſſignment. 


But ſuppoſing it to have been really executed, yet the appel- 
nt was not a purchaſor under it for a valuable conſideration ; be- 
euſe his pretence of three different conſiderations being paid by 
im, ſtrongly ſhewed, that in reality he did not give any con- 
ideration. Neither did it appear, that he ever paid any of the 
edged conſiderations ; for there was no proof of payment of 
ther of the pretended annuities of 20/. and 104. to Eliza- 
th the grandmother, ſave only by one receipt for one gale, be- 
bore any gale could: have become due under the aſſignment, and 
the obtaining of that receipt ſhewed a fraud: And it was plain, 
hat no part of the 175 /. bond was ever paid to or claimed by 
de grandmother ; for the appellant's own witneſſes proved, 
dat the grandmother made a preſent of it to the appellant's 
wther-in-law, and that long after all remedy for that bond 
2 had 
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* 72. reverſed ; and that the reſpondent's bill ſhould be diſmiſſed. 


of any intereſt, the mother-in-law made a preſent of it to the 


have had notice of the reſpondent's title, at the time of the 


mother, was given to her by the reſpondent's mother, and by li 
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had been precluded by length of time and the non- payment! 


appellant ; and beſides, it was neither mentioned in the pre- 
tended aſſignment of 1741, nor attempted to be proved, if ſuch 
proof could have been admitted, that the bond was any part 
of the confideration of that deed. If however, the appellant 
could be conſidered as a purchaſor for a valuable conſideration, 
under this pretended aſſignment of 1741, yet he clearly muſt 


execution of that deed: It was his duty to enquire into the title 
of the perſon from whom he purchaſed, and if he omitted t 
make ſuch enquiry, the rule caveat emptor, held againſt him; 
and had he made that enquiry, he muſt have known that Eg. 
beth the grandmother's only title was under the will of her 
huſband; that by that will, her huſband had deviſed to her his 
whole real and perſonal eſtate; that he was leflee of the whole 
lands, by the old leaſe; and that the grandmother was there. 
fore entitled to the whole lands, if. her huſband had not mad 
ſome diſpoſition of a part of them. The appellant knew, that 
under that will his grandmother had only a part of the lands, 
and paid only a moiety of the rent ; that the reſpondent's mothe 
was in poſſeffion of the remainder, and paid the other moiety of 
the rent; and therefore the appellant muſt have known that the 
reſpondent had a title, and that his only title was under the ar 
ticles of 1720. That this was further evident from the appel 
lant's admiſſion, that his grandmother, with his knowledge, ap 
plied to Elizabeth the reſpondent's mother, to join in the fur 
render of the old leaſe.; which ſhewed, that the appellant mu 
have known that the reſpondent's mother had a title to the lands 
But it was proved, that in 1739, expreſs notice of the ſettle 
ment of 1720, and of the reſpondent's claim in remainde 
under that ſettlement, to the lands then in poſſeſſion of the grand 


uncle, and that in the appellant's preſence ; and it was obſery 
able, that though the pretended aſſignment in 1741 , was of th 
whole lands, yet the appellant never claimed title to more that 


a moiety of them. 


After hearing Counſel on this appeal, it was ORDERED 40 
ADJUDGED, that the decree therein complained of ſhould b 


Tt 
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George, Earl of Pomfret, and Anna 
Maria, Counteſs of Pomfret, his Wife, 


Temas Smith, Blqz Leorard Harri ; | 1 
Tabu Parke, and Ralpb Parke, £17, Fr 22 


18th March, 1772. 


JY the order made on hearing the former appeal between 
theſe parties“, the appellants were at liberty to bring ſuch 
action as they ſhould be adviſed, to try the queſtion of right; 
but no time being thereby limited for bringing ſuch action, and 
the appellants not taking any immediate ſteps for that purpole, 
the reſpondents on the 25th of April, 1771, moved the Court 
of Chancery, that the appellants might be ordered to bring an 
action and deliver a declaration, before the laſt day of the then 
preſent Eaſter Term; but it being alledged by the Counſel for 
the appellants, that the nature of the action to be brought re- 
quired mature conſideration, the Court did not think fit to make 
any order on the motion. LEG 8 


On the 15th of May following, the appellants gave a notice, 
that the Court of Chancery would be moved, on Friday then 
next, being the firſt general ſeal after Eaffer Term, or ſo ſoon 
after as Counſel could be heard, that an injunction might be 
awarded, to reſtrain all the defendants in the original cauſe, 
their ſervants, workmen and agents, from opening any mine or 
mines, or working any mine or mines already opened, within 
thoſe ten meares or bounds, parcel of the land in diſpute, that 
had been ſet out by the faid defendants to their under leflees ; 


ten dounds or meares, or from ſinelting or waſting and deſtroying 
"My ore which they had removed, and carried off from thence; 


the lame, or any part thereof. And on the 1 zth of Fune, 177 L, 
lhe notice having been ſaved to that day) the Lord Chancellor 
Vol. VI. 1 made 


nd likewiſe to reſtrain them from carrying off or waſting and 
G&ſtroying any ore already raiſed out of the mines, within the ſaid 
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0 any other place or places, and from ſelling and diſpoſing of 
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made an order, the minutes whereof were as follows: 9g 


before the Maſter, upon oath, all books, papers and writings, | 


ing what ſhall be reported to have been ſo received by him, 
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« Refer it to the Maſter, to take an account of the clear profits 
*« of the duty ore, which have been received by the defendant 
«« Smith, or by any other perſon by his order, or for his uſe, 
from the under leſſees, ſince the 2d of December, 1769 ; for 
te the better taking of which account, the parties are to produce 


ein their cuſtody or power relating thereto, and are to be exa. 
© mined upon interrogatories as the Maſter ſhall direct; who in 
e taking the ſaid account, is to make unto the parties all Juſt 
« allowances: And let Mr. Smith pay what ſhall be reported to 
« have been ſo received by him into the Bank, with the privity 
* of the accountant general of this Court, to the account of this 
* cauſe, in a fortnight after the Maſter ſhall have made his 
„ report; and let the ſame, when ſo paid, be laid out in the 
% purchaſe of Bank 3/. per cent. annuaties, in truſt in this cauſe, 
e ſubject to further order; but in default of Mr. Smith's pay- 


« by the time aforeſaid, the plaintiffs are to be at liberty to ap- 
« ply to this Court for an injunction.” 


On the 17th of the ſame month, the appellants gave notice to 
move the Court, that the minutes of the ſaid order might be 
rectified in the following particulars ; by adding, inſtead of the 
words [<* To take an account of the clear profits of the duty ore, 
* which have been received by the defendant Smith, or by any 
* other perſon by his order, or for his uſe;”] the following 
words, agreeable to the former order of the 2d of December 1709, 
v. To take an account of the duties or ſhares, which are 
* reſerved from the under leſſees to the leſſors, and which have 
been received by the defendants, Thomas Smith, Leonard 
„Hartley, Jobn Parke, and Ralph Parke, the leſſors, or by 
any other perſon or perſons by their order, or for their uſe, and 
«© which without their wilful default or neglect, might have been 
received“ and by adding, inſtead of the words [** Let Mr. 
« Smith pay what ſhall be reported to have been ſo received b 
„him into the Bank”] the following words, viz. Let Mr. 
* Smith, Leonard Hartley, fobn Parke, and Ralph Parke, pi 
«« what ſhall be reported to have been ſo received by them, into 
« the Bank ;” and by adding inſtead of the words [“ But in de- 


« fault of Mr. Smith's paying, what ſhall be reported to have 
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« been ſo received by him, by the time aforeſaid”) the follow- 
ing words, VIZ. ” But in default of Mr, Smith, Leonard Hartley, 
„John Parke, and Ralph Parke, paving into the Bank, what 
« ſhall be reported to have been ſo received by them, by the time 
« aforeſaid.” 


And upon the 2d of July 1771, the motion was moved, when 
upon hearing the ſaid order of the ad of December 1769, read, 
nd what was alledged by the counſel for the parties, the Lord 
Chancellor made the following order, viz. That the order of 
I the 13th of June laſt be varied, and be as follows; vig. That 
it be referred to the Maſter, to take an account of the clear pro- 
« fit of ſuch duty or ſhares of the ore dug within the ten meares 
« or bounds in queſtion, as are reſerved from the under leſſees 
« to the leſſors, agreeable to the order of the ad of December 
« 1769, received by the defendant Thomas Smith, or by any other 
« perſon, by his order or for his uſe, fince the ſaid 2d of De- 
« cember 1769; and for better taking the ſaid account, the 
„parties are to produce before the Maſter, all books, papers 
« and writings, in their cuſtody or power, relating thereto, and are 
to be examined upon interrogatories as the Maſter ſhall direct; 
* who, in taking the ſaid account, is to make unto the parties 
« all juſt allowances : And it is ordered, that the ſaid defendant 
« Thomas Smith do pay what ſhall be reported to have been ſo 
u received by him into the Bank, with the privity of the ac- 
countant general of this Court, to be placed to the credit of 
* this cauſe, in a fortnight after the Maſter ſhall have made his 
report; and that the ſame, when ſo paid, be laid out in Bank 
* 31. per cent. annuities, in the name and with the privity of 
the ſaid accountant general, in truſt in this cauſe; and he 
is to declare the truſt thereof accordingly, ſubject to the fur- 
ther order of this Court; and for the purpoſes aforeſaid, the 
* fad accountant general is to draw on the Bank, according to 
the form preſcribed by the act of parliament for the relief of 


*this court, in that caſe made and provided ; but in default 
"of the ſaid defendant Thomas Smith's. paying what ſhall be 
reported to have been ſo received by him, by the time afore- 
"laid, the plaintiffs, the Earl and Counteſs of Taura. are to 
* de at liberty to apply for an injunction.“ 


This 


the ſuitors of this Court, and the general rules and orders of 
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— bis lift order being ſtill un fatisfactory, the appellants again 


1772. j | e it f 
5 applied to the Court to have it varied, but the Cuuwt on the 


gth of July refuſed ſo to do: And therefore the appellants filed 
replications in the original cauſe, and proceeded to ſue out x 
commiſſion for the examination of witneſſes, and which being 
exccuted, and the depoſitions returned ; publication would haye 
paſſed by rule, on the 12th of February 1772, had not the te- 
ſpondents, by an order of the 1oth of that month, enlarged the 
fame till the firſt day of the next Eafter Term. 


In Trinity term 1771, the reſpondents renewed their former 
application to the Court, that the appellants might be ordered 
to bring an action, and deliver a declaration within a limited 
time; but the Court again declined making any order for that 
purpoſe. | 
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The reſpondents, upon notice being given them by the ap- 
pellants, that they ſhould move to diſmiſs the croſs bill for want 
of proſecation, did, in Fauly 1771, file replications ; and preſented 
a petition, ſtating the order of the 2d of December 1769, the trial 
thereupon had at York, the appellants motion for a new trial, 
which was refuſed, the order of the 4th of December 1770, 
the order of the Houſe of Lords of the 5th of March 1771, 
the order of the 18th of March 1571, whereby the ſame wi 
made an order of the Court of Chancery; and alſo ſtating, that 

the appellants had not thought proper to bring an action put- 
ſuant to the ſaid order, although the reſpondents had twice 
moved the Court of Chancery for that purpoſe, in order that 
the ſame might be tried in the then next Michaelmas term; and 
praying, that the ſaid cauſe might be ſet down to be heard be- 
fore the Lord Chancellor for further directions, reſerved by the 
order of the 2d of December 1769: Upon which petition, the 
Lord Chancellor, on the 18th of Fuly 1771, was pleaſed to order 
that the croſs cauſe ſhould be ſet down to be heard before || 
Lord{hip, for further directions, reſerved by the order of tht 
2d of December 1769, next after the rehearings and appeals a 
ready appointed; bat the ſame was to be ſet down in four 0a) 
or elſe this order was to be of no effect. 
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. whereupon the appellants moved to diſcharge the order; but 0 
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debating that motion upon the 17th of December, 1771, the 
Lord Chancellor was pleaſed to order, that the appellants ſnould . 
take nothing by their motion. | 


Afterwards, on the ſame day, the croſs cauſe came on to be 
heard; when the Lord Chancellor made the following order; 
viz, *© Upon opening and debate of the matter, and hearing the 
« ſaid order, dated the 2d day of December 1769, and the ſaid 
« order, dated the 4th day of December 1770, and the poſtea 
« read, and what was alledged by the counſel on both ſides, his 
« Lordſhip doth order, that unleſs the defendants, the Earl and 
« Counteſs of Pomfret, do bring ſuch action as they ſhall be 
« adviſed, in order to try the queſtion of right between the 
« parties, and proceed to trial thereon, at the bar of the Court 
« of Common Pleas, by a ſpecial jury of the county of York, 

the next Eaſter term, or at ſuch other time as that Court ſhall 
« appoint ; the injunction iſſued againſt the plaintiffs, to reſtrain 
them, their ſervants, workmen, and agents, from opening or 
* working any mine within the parcel of land in diſpute, be- 
* yond thoſe ten bounds and meares, that have been ſet out 
* by the plaintiffs to their under leſſees, be diflolved : And it is 
* further ordered, that ſo much of the ſaid order, of the 2d day 
Hof December 1769, as directs the duties or ſhares reſerved from 
* the under leſſees to their leſſors, ariſing out of the ten meares | 
* or bounds, that have been ſet out as aforeſaid, to be paid into j 
the Bank, be diſcharged ; and the plaintiffs be at liberty from | 
* thenceforth to receive ſuch duties and ſhares from their under 
leſſees, as at the time of making the ſaid order were, and fince 
* that time have, and for the time to come, ſhall become due 
*and payable to them reſpectively: But in caſe the ſaid defend- 
* ants ſhall bring ſuch action, and proceed to trial thereon as 
* aforeſaid, then his Lordſhip doth reſerve the conſideration of 
all further directions until the ſaid trial ſhall be had; and 
any of the parties are to be at liberty to apply to this Court, 
das there ſhall be occaſion.” 


From theſe ſeveral orders of the 13th of June, the 2d, gth, E. Thurlow. 
end 18th of July, and the two orders of the 17th of December J. Dun ing. 
1771, the preſent appeal was brought; becauſe, as to the firſt 
of theſe orders, the injunction awarded by the order of the 2d 
of December 1769, and revived by the order of the Houſe of 
Yor. FI, - 6 L Lords 
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— Lords on the former appeal, was ſuſpended as to the ten meareg 
177% therein mentioned upon theſe terms only; viz. that the pro- 
| duce thereof, payable by the under leſſees to the reſpondents 
(namely, the 6th part of the ore, and 405. the fodder) ſhould 
be paid from time to time into the Bank; upon default whereof, 
the appellants were to be at liberty to apply for injunctions: 
Therefore, on ſuch default being proved, the Court in purſuance 
of the ſaid revived orders, ſhould have awarded an injunction as 
to the ſaid ten meares. But this firſt order varied the terms 
upon which the injunction was ſuſpended, to the prejudice of 
the appellants; by giving the reſpondents and their under leſſees 
leave to work the ten meares, upon the terms of paying into the 
ank ſomething leſs than half the produce thereof, which was 
ets to the reſpondents, whereby the remainder was not ſo 
effectually ſecured to anſwer the event of the cauſe. And as to 
the two ſubſequent orders of the 2d and gth of July, becauſe, 
with an immaterial difference in the expreſſion, they both pre- 
ſerved the objectionable ſenſe of the firſt. 


As to the order of the 18th of Fuly, and the firſt order of the 
17th of December, 1771, refuſing to diſcharge that order, it was 
ſaid, that the order of the 18th of Fuly directed the cauſe to be ſet 
down as for a final decree, before it was decreed in part, or ripe 
for hearing, or even at iſſue, whereby the appellants were de- 
prived of all opportunity of ſupporting their anſwer by evidence. 
That the conſideration of the directions referred to in the ſaid 
order, was reſerved in an interlocutory order of the 2d of Decem- 
ber 1769, and could only be taken up regularly on ſome other 
interlocutory order, and upon motion. And if it had been ſo 
taken up as it ought, many affidavits would have been offered to 
ſhew, that the order then made would be inconvenient to juſtice. 


And as to the laſt order of the 17th of December 1771, it 
was ſaid, that the Poſtea was read in evidence, as a ſatisfactory 
verdict between the partics, although the houſe had reverſed the 
order refuſing a new trial; and the appellants had no oppottu- 
nity of ſhewing by evidence that it was improperly obtained, 
and inconcluſive. That by ordering the appellants to go to trial, 
at a time when it was. impoſſible to have a view, and a ſatis- 
factory trial, and under the penalty of diſſolving the injunction 
then depending againſt the reſpondents ; it reverſed the order of 
the Houſe, inſtead of giving further directions to carry it into 
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recution. Whereas, the only directions neceſſary for carrying 
hat order into execution, was the direCting a new trial to be 
124 in purſuance thereof; but the preſent order left the for- 
ner verdict in force, although the Houſe had reverſed the order 
of the Court, refuſing the appellants a new trial. That upon 
the former applications in the months of Apri/ and May, when 
i view might have been had, the Court declined urging the ap- 
pellants on to trial, becauſe it would break in upon the order of 


explain, and would be inconſiſtent with it; yet now the, Court 
had injoined the appellants to try an action in Eaſter Term, in 
oppoſition to that order, and when a view was impracticable, and 
in default, that the reſpondents ſhould be let into poſſeſſion, 
which would be equal to a deciſion againſt the appellants ; for 
in that caſe, the reſpondents would be at liberty to work out 
the mine, leaving the appellants only the ſatisfaction that the 
'profits might be received back upon an account in the Court of 
Chancery. That the appellants, deſirous of bringing the queſ- 
tion upon the merits to a fair and ſpeedy deciſion, did imme- 


mine their witneſſes in the original cauſe, whoſe depoſitions were 


heard in the next term, and would be heard in courſe, if the 
reſpondents did not continue, as they had hitherto, to delay the 
cauſe by enlarging publication ; upon the hearing of which cauſe, 
an iſſue muſt be directed, finally to try and decide the right be- 


tween the parties; and therefore the trial of an action to affect 
the injunction only, would be nugatory. 


December 1769, which directed the trial, and the payment of 
the duty or ſhares into the Bank, was made in the cauſe where- 
in the preſent reſpondents were plaintiffs, and to which ſuit 
Scott and the other under leſſees were not parties. The Court 
directed that the rent, or which was equivalent to rent, the ſhares 
or duties payable to the landlord, ſhould be paid into the Bank, 
to abide the event of the queſtion at law. The 40. a fodder 
Was not payable to Mr. Smith, nor could he claim any part of it. 
The only thing he was entitled to under his leaſe to Meſſrs. 
Hartley and Parkes, was one ſixth part or ſhare of the lead or 
ve, which ſhould be raiſed from the mines in any part of the 


Giately after the order of the Houſe was made, proceed to exa- 


now returned, and the cauſe was ordered to be ſet down and 


premiſes, 


the Houſe, which none but their Lordſhips can add to, vary, or . 


On the other fide it was ſaid, that the order of the 2d of A. Wedder- 


burn. 


R. Perryn. 
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— premiſes, clean dreſſed, and made merchantable. When the 
— * reſpondents Meſſrs. Hartley and Parkes made the bargain with 
Scott and the other under leſſees, they made them agree to pay 
the ſixth part or ſhare to Mr. Smith, the original leſſor; and 
therefore, when Lord Camden pronounced this order of the 2d 
of December 1769, he permitted the reſpondents and their under 
leſſees to work within the ten meares or bounds, they Paying 
from time to time ſuch duty or ſhares, (which excluded the 
idea of 40s. a fodder, that being neither a duty or ſhare) 
were reſerved from the under leſſees to the leſſors, into the 
Bank. But as the reſervation under the leaſe, was a fixth part 
of the ore, clean dreſſed, and made merchantable, it was jm. 
poſſible for the reſpondents to comply with the words of Lord 
Camden's order, by paying the ſhares or duties themſelves into 
the Bank. The duty ore was to be ſmelted, and carried to 
various parts of the kingdom to market, and the net produce 
after a deduction of all neceſſary expences, was the only thing 
which the reſpondents could pay into the Bank. The order 
therefore of the 13th of Fune did, agreeable to the principles 
of equity and juſtice, direct the account to be taken before 
the Maſter, of the net produce of ſuch duty ore, which was 
certainly the intention though not the words of the order of the 
2d of December 1769; and the fodder duty could not be the ob- 
ject of the Court, as the under leſſees were no parties to that 
| ſuit, nor could the owner of the inheritance, whoever ſhould 
eventually prove to be ſo, compel the payment of it; it being 
res inter alios acta. That the order of the 2d of July, which 
was made upon the appellants motion to rectify the minutes of 
the laſt order, was ſtill more explicit; for it directed the ac- 
count and payment of the clear profits of the duty ore, reſerved 
from the under leſſees to the leflors, agreeable to the order of the 
2d of December 1769. And this it was preſumed, would anſwer 
every purpoſe contended for by the appellants ; and therefore it 
was conceived, that the application to the Court, on the gth of 
July, to vary the minutes of the two former orders, and that the 
ſame might be made agreeable to the order of the 2d of December 
1769, was nugatory ; and that the Court did right in refuling 
ſuch motion. That the order of the 18th of Faly for ſetting 
down Mr. Smith's cauſe for further directions, was not applied 
for till after the end of Trinity Term, and when near fe 


months had elapſed from the date of the order of the 1 
| | Lords, 
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Lords, which gave the appellants leave to bring an action to 
try the queſtion of right, and under which they had not taken 
one ſtep, though preſſed thereto by the reſpondents; and it 
could not be conceived to be the intention of the Houſe, to per- 
mit the appellants to avail themſelves of that order, fo as to 
make it operate as an injunction upon the proceedings of a Court 
of Juſtice, when the appellants themſclves had deſerted the mode 
of proceeding thereby pointed out; and therefore it was hoped, 
that the order us the 18th of July, was perfectly juſt and re- 
gular. 


As to the objection, that the reſpondents ſhould have proceeded 
in their cauſe, by replying to the anſwer, examining witneſſes, 
and ſetting it down in common courſe for hearing, ſo as to have 
had a decree upon arguing the merits; and that it was irregular 

do ſet down a caule for further directions, after a verdict obtain- 
ed, when ſuch directions were reſerved by an interlocutory order 
only : It was anſwered, that Courts of Equity have for many 


ficial to the ſuitors ; where they ſee the diſpute between the par- 
ties is a meer queſtion at law, and muſt be ultimately determined 
there, inſtead of putting the parties to the expence of a diffuſe 
examination of witneſſes in equity, they have by interlocutory 
orders, either directed an iſſue, or given the party liberty to bring 
an action within a limited time, and reſerved the confideration 
of all further directions till after the verdict, And after a ver- 
dict has been found, it has been the uniform practice of the 
Court, for the party in whoſe favour the verdict has been obtain- 
ed, to ſet down the cauſe for further directions reſerved by ſuch 
interlocutory order. The whole ſtream of precedents ſupport 
this practice; nor can there be a ſingle inſtance produced, where 
the party, after a verdict found under an interlocutory order, has 
proceeded in his cauſe by replying to the anſwer, and entering 
into an examination of witneſſes, either in ſupport of, or in con- 
tradition to ſuch verdict; as the depoſitions of ſuch witneſſes 
could not be read, either to ſupport or falſify it; and therefore 
It was conceived, that the motion made by the appellants, on 


was properly refuſed by the Court. That the other order of the 
ime date, pronounced upon hearing the cauſe for further direc- 
tons, was founded 1 the higheſt principles of equity; for 
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the Court by that order had, in the only mode in which it could, 
endeavoured to carry the judgment of the Houſe of Lords into exe. 
cution; it had ſupplied an omiſſion (as the reſpondents preſumed 
to ſubmit) in that judgment; it had fixed a time in which the ap- 
pellants ſhould comply with their Lordſhips order; and in failure 
of that compliance, had directed that, which it was preſumed their 
Lordſhips would have done, by diſſolving the injunctions againſt 
the reſpondents, continuing thoſe againſt the appellants, and letting 
the reſpondents into the enjoyment of their property, of which 


they had been in the peaceable poſſeſſion for upwards of zo years: 
And it was ſubmitted, that it could be no excuſe for the appel- 


with their Lordſhips order, by proſecuting their ſuit in 4 Court 
of Equity, at an immenſe expence to both parties, when that 
order had pointed out the only mode which in the judgment of 
the Houſe it was proper for the appellants to purſue ; namely, 
by bringing an action to try the queſtion of right between the 
parties, and which they had totally neglected to do. 


After hearing counſel on this appeal, it was ORDERED and 
ADJUDGED, that the order of the 13th of June 1771, ſhould 
be affirmed, with the following variations: After December 
1769, leave out“ which have been received by the defendant 
«© Thomas Smith, or by any other perſon by his order or for his 
„ uſe from the under leſſees, fince the 2d of December 1769.” 
After, „and it is further ordered that,” leave out“ the ſaid Mr. 
*« Smith,” and inſert Thomas Smith, Leonard Hartley, John Parke 
„ and Ralph Parke.” And it was further oRDERED, that the 
order of the 18th of Fuly 1771, to ſet down the croſs cauſe for 
further directions, ſhould be diſcharged ; and that the order of 
the 17th of December 1771, made in the croſs cauſe, ſhould be 
reverſed ; but without prejudice to the reſpondents renewing the 
applications made by them to the Court of Chancery, on tic 
25th of April 1771, and in laſt Trinity Term, or any other ap- 
plication of the like tendency *. 


1 
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* The reporter is informed, that there was another trial at law in this 
cauſe, on which a verdict was found in favour of the reſpondent Smith, and that, 
in conſequence thereof, a final decree was made in the Court of Chancery: 
after the moſt diligent ſearch, no traces of theſe ſubſequent proceedings ate to b 
found in the Regiſter's book, 
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Jahn Dunbar, Eſq; — — Appellant. 
Viliam Lem and Ann his Wiſe, Ka Reſpondents. 


2 $570 March, 1772. 


HE reſpondent William Lem, in the year 1751, became 
clerk. to the appellant, who was then a merchant in Lon- 


an, and agreed to attend him four hours in the morning, and 


two hours in the afternoon, if required, to keep his books, and 
to do the uſual buſineſs of a clerk, during the time he conti- 
nued in that capacity ; but he found the appellant's books un- 
ſettled and unbalanced. 


About the year 1753, the reſpondent followed the buſineſs of 
an inſurance broker, and in March 1761, of an underwriter, and 
had dealings with the appellant and various other perſons. to a 
very large amount ; and his demand on the appellant, as an in- 
ſurance broker, and underwriter, for premiums only, amounted 


to 12,000 J. and upwards, antecedent to the 31ſt of December 
1762, 


The appellant being engaged as agent and owner of a great 
number of privateers, was frequently in diſtreſs for money, and 
borrowed ſeveral ſums to a conſiderable amount of the reſpondent 
William Lem, who not only lent him his own money, but from 
motives of friendſhip, borrowed money of others, and ſtretched 
his credit to ſerve the appellant, and extricate him out of his 
pecuniary difficulties. | 


The appellant being frequently abſent from London, found it 
neceſſary for the tranſaction of his buſineſs, to give the reſpon- 
dent William Lem an unlimited authority to draw on his banker, 
and to leave with him blank papers ſigned with the appellant's 
name, which is uſual among merchants, when they place a confi- 
dence in their clerks; but the reſpondent conſtantly accounted 
with the appellant, when he returned to town, for all money 
paid and received in conſequence of ſuch authority. 


The 


503 


Caſe 45. 


504 


— — 
1772. 
— — 


Caſes in Parliament. 


The appellant finding his want of money increaſe, as wj 
from his extravagant manner of living, as from his loſſes in 
his new trade of privateering, was reduced to the neceſſity of 
mutually borrowing and lending his name to notes and bills, 
payable at a future day, in order to raiſe money by diſcount, 3 
great part of which paſſed though the hands of the reſpondent 
William Lem, but no entries were made, either of the receipt or 
payment of many of ſuch notes and bills, becauſe they were 
generally deſtroyed as ſoon as they had ſerved their purpoſe, ſo 
that no trace remained of the tranſaction. 


The reſpondent Milliam Lem was ſo fully employed in raiſing 
money, and tranſacting the buſineſs of the privateers, that he 
had no time even to poſt the appellant's books, much leſs to 
balance them, of which the appellant was fo ſenſible, that- he 
hired one Richard Poſtletbwaite for that purpoſe, and the re. 
ſpondent William Lem was obliged to leave the appellant's books 
at the expiration of his clerkſhip unbalanced, as he received 
them from William Hunter, the appellant's former clerk, 


On the 2oth of February 1762, the appellant executed a deed 
of copartnerſhip, between him and the reſpondent, in conſidera- 
tion, among other things, that the reſpondent might, by means 
of his credit, raiſe money to enable the appellant to carry on his 
bulineſs. And he accordingly continued to advance money for the 
uſe of the appellant, from time to time, ſo that the debt due to 
the reſpondent in the year 1762, amounted to 4, 341 J. 145. 11. 
upon a fair balance of all accounts then ſubſiſting between them, 
except the copartnerſhip account. 


The appellant having loſt upwards of 15, oo J. by gaming in 
Exchange Alley, the reſpondent became very uneaſy, and requelt- 
ed him to execute a mortgage for 2000 J. or 3000 J. or any no- 
minal ſum, to ſecure what was owing to him (the reſpondent at 
that time, not having balanced the account between them); but 
Mr. Francis Eyre, the ſolicitor for the appellant, refuſed to let 
the appellant give a mortgage for any except the real and exad 
ſum, which ſhould be found due to the reſpondent, on the bo- 
lance of all their accounts; whereupon the reſpondent ſome- 
time after, having ſettled ſuch balance, which amounted te 


4,341 J. 145. 11 d. the appellant, by the approbation of the ſaid 
| | 2 Francs 
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Francis Eyre, executed a mortgage for that ſum, being the ekx⸗-—- 
act balance of all accounts then ſubſiſting between them, to the 3 
ziſt of December, 1762, (except the copartnerſhip account) which 
mortgage the appellant himſelf ſent to Antigua, to be regiſtered, 
and the reſpondent, on receiving the mortgage, ſigned a paper, 
agreeing to rectify any miſtake in the ſettled account, which the 


appellant ſhould afterwards diſcover. 


Having thus balanced and ſettled all accounts between the 
appellant and the reſpondent Jam Lem, to the 31ſt of December 
1762, except the account of the copartnerſhip, a ſecond account - 
was opened between them, commencing from that period, and 
diſtinguiſhed by the name of the private account, and the ap- 
pellant was indebted to the reſpondent very conſiderably on this 


ſecond account. 


On the execution of the deed of copartnerſhip, a third account 
was opened between them, called the copartnerſhip account, 
which continued till the expiration of the partnerſhip in Fe- 
bruary 1766, and the appellant was likewiſe conſiderably indebt- 
ed to the reſpondent on the balance of this third account. 


As to the ſecond and third accounts, the reſpondent was ready 
to ſettle them with the appellant as ſoon as poſſible; but as to 
the 4,3417. 145. 11 d. it was the balance of a ſettled account, 
and was always conſidered as ſuch by the appellant himſelf, who 
fixteen months after the execution of the mortgage for ſecuring 
that balance, wrote a letter to Mr. Fraſer, part of which was in 
the following words: I thought it abſolutely incumbent on me, 
in the ſpring 1763, to take care of all my friends that had lent 
* me hard ſums of money, in preference to any dealers, but more 
© eſpecially in preference to any of the Alley people, and there- 
fore gave a mortgage to Mr. William Lem, reciting, that I was 11 
* under covenant to mortgage to you firſt, and ſtood indebted 1 
*to you for 2000 J. and to Mr. Gough and to Mr. Knowlys for | Il 
certain ſums ſpecified by bonds, and ſent that mortage to An- | 
" tigua, which is now regiſtered, a copy of which you may ſee 11 
*at Mr. Lems, in Brabant Court, Philpot Lane.” Il 
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In the month of November 1764, the reſpondent intended to 
haye proceeded at law againſt the appellant, to recover the ſaid 


Vor. VI. 6 N ſum 


506 


—A— ſum of 4,341 J. 14s. 119. together with all intereſt due thereon, 
but he abſconded till he had obtained the injunction of the 


1772. 


that the reſpondent William Lem, had taken unfair advantage 


Caſes in Parliament. 


Court of Exchequer, and by that means prevented the reſpon. 
dent from proceeding againſt him. 


In Mrchactwds Term, 1764, the appellant filed his bill againſt 
the reſpondents, praying an injunction to ſtay the reſpondents 
proceedings at law againſt him, and alſo that the reſpondent 
William Lem, might leave all his books of account between him 
and the appellant, and the bank and his bankers, with his clerk 
in Court; which put him under the neceſſity of copying moſt of 
the ſaid books, to enable him to carry on his buſineſs of a mer. 
chant, with the reſt of his RE. (070098 | 


The reſpondents on the 25th of Abu; 1765, put in their 
anſwer to this bill, and the appellant took thirty-eight excep- 
tions to the anſwer, and upon arguing the ſame, the third ex- 
ception was allowed; whereupon the reſpondent was obliged 
to put in a further anſwer to all the reſt, it being the prac- 
tice of the Court of Exchequer, when one exception is al- 
lowed, to admit all the ſubſequent exceptions without ar- 
gument,* 
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On the 27th of February, 1766, the appellant filed his 
amended bill, with very little, if any, variation from the ori- 
ginal bill, ſtating to the effect already ſtated, and untruly ſug- 
geſting that the appellant did not underſtand merchants accounts, 


thereof; that he was only a clerk, at 40 J. a year, and was there- 
fore incapable of lending the appellant 4, 341 J. 145. 11 d. that 
he had opened a book with his banker, and with the Bank of 
England, on purpoſe to confound the account between him and 
the appellant; and that either by keeping back money, or by 
rendering an unfair account, or by ſome other means, the be- 
lance of 4, 341 J. 145. 11 4. was not juſtly owing, and ought not 
to be paid to the reſpondent ; and further ſtating, that the 16- 
ſpondent Ann Lem was a ſeparate trader. | 


Soon after the filing of this amended bill, the reſpondent 
William Lem entered into a treaty with the appellant, for .ac- 


— 


* 8 


4 — 1 — 


— — — 


hay 


This practice has lately been altered, and no exceptions are now allowed i 
that Court, but upon argument. | | | 
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eommodating their diſpute in an amicable manner, which treaty 


continued till Auguſt, 1769, when the reſpondent having been 


often promiſed and often deceived, hecame at length fully con- 
iaced that the treaty was a mere pretence, and that the appel- 
unt's agents meant nothing but delay thereby, wherefore he 
broke off the treaty, and prepared his inſtructions for his ſoli- 
citor, and filed his further anſwer as ſoon as he was able: 
hereby the reſpondents denied, that Ann Len, ever was a ſe- 
parate trader ; and the reſpondent Villiam Lem abſolutely denied 
the whole equity of the bill; and ſaid, that the books and ſche- 
tules annexed to his anſwers, were kept and ſtated in a regular 
manner, according to the cuſtom of merchants, and that they 
contained a full and fair account of all money, bills, notes, pro- 
duce or value, that were ever paid or received by the reſpondent, 
or any perſon by his order, or for his uſe, on the appellant's ac- 
count, except ſuch ſums of which no entry had eyer been made, 
already ſtated. That the appellant was not ignorant of mer- 
chants accounts, but on the contrary, underſtood them yery well, 
ad was capable of keeping a regular ſet of merchants books; 
ad that the reſpondent almoſt daily accounted with the appel- 
lat for his caſh, and all the other tranſactions of his buſineſs ; 
and that he was very capable of detecting any errors in ſuch ac- 
counts, if there had been any. That the 4, 341/. 148. 114. was 
the balance of a ſettled account, and that it was conſidered as 
luch by the appellant himſelf, during a period of eighteen 
months; and that the ſaid 4,341 J. 145. 11 d. together with all 
intereſt due thereon, was then juſtly due and owing from the 
ppellant to the reſpondent, after having allowed all proper cre- 
dit to the appellant, on every account whatſoever, and after 
baving fairly and honeſtly accounted to the appellant, for all 
lums of money ever received by the r eſpondent for the appellant, 
or for his uſe; and the reſpondent inſiſted on the ſettled account 
ad mortgage, in bar of any account between the appellant and 
the reſpondent, antecedent to the 41ſt of December, 1762, and 


oped he ſhould have the ſame benefit, as if he had pleaded the 
lame, 


The appellant took the ſame thirty-eight th to this 


laſt anſwer, and alſo fix additional exceptions, all which came 


on to be argued on the 18th of Faly, 1770, when the Court 
laving heard the zd, Ath, 5th, 7th, 33d, and 34th, excep- 
tions 


E. Thurlow. 
C. Ambler. 


J. Madocks. 


junction ould be abſolutely diſſolved. 


thing, was juſtly due to the reſpondent from the appellant, upon 


entries of all their receipts and payments univerſally. As to the 
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tions argued, ordered the ſame to be over-ruled with 40 5. coſts, 
and on the 19th of July, the Court having heard the th th 
6th additional exceptions argued, ordered the ſame to be over. 
ruled with 40 s. coſts; and by another order of the ſame day, 
in ſhewing cauſe upon the merits, it was ordered, that the! in- 


From theſe ſeveral orders the appellant thought Proper to ap. 
peal ; and as to the over-ruling of the exceptions it was con. 
tended, that the reſpondent had not diſcovered by his anſwer, 
the receipt of many large ſums of money which were particu. 
larly pointed out by the bill, and the ſchedules annexed to it, 
to have been received by him; nor diſcovered what ſums of 
money he drew out of the hands of the appellant's banker, or 
otherwiſe received on his account, and paid into his own bankers, 
and placed to his own account ; nor had he produced his caſh 
account to the appellant ; and without doubt, theſe enquiries 
made by the bill, ought to be anſwered, if they were relevant 
to the caſe. That they were ſo relevant was manifeſt, becauſe 
the general queſtion between the parties was, how much, if any 


the balance of all accounts between them; the mortgage having 
been given (as alledged by the bill) ſubje& to ſuch account, and 
being to ſtand as a ſecurity for what ſhould be found juſtly due; 
and if upon taking the account nothing ſhould appear to be due, 
or the balance ſhould turn out in favour of the appellant, then 
the mortgage ought to be delivered up; ſo that the taking a ge- 
neral account between the parties, was the object of the ſuit, 
And to the taking this account, it was eſſential to have a diſco- 
very of all ſums received and paid by the reſpondent for the ap- 
pellant's uſe ; and the production of the reſpondent's caſh books 
was alſo a material article of diſcovery, fince they would not 
only furniſh the appellant with a knowledge of many tranſac- 
tions, which it would he otherwiſe in the reſpondent's power 
to conceal, but would contribute alſo to warrant the accounts 
of the parties on both fides; as merchants caſh books contain 


objection, that the reſpondent was only clerk to the appellant, 
and therefore was not bound to render any account, nor was af 
way perſonally liable; it was anſwered, that ſuppoſe he had bc! 


no-more than an ordinary clerk, yet if ſuch clerk ſhould ſecrets 
3 2 
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1 ſum received by him, and make falſe entries to balance the 


ah, or ſhould bring his maſter in debt, ſurely his maſter has a 


night to a diſcovery, whether he has received and made entries 


of particular ſums. But the caſe here, was not of a clerk hired 


nerely to keep the books, who makes his entries entirely from 


wuchers given him by others; but of a clerk intruſted to pay 
and receive all his maſter's caſh, and to make entries in the caſh 
hooks of every ſum paid, and every ſum received, and to manage 
nd tranſact his affairs generally, and -ought to be ready at any 
time to produce and verify an account of all his tranſactions by 
jouchers; and if he has acted fairly and honeſtly, he can never 
be at loſs ſo to do. And a full and clear diſcovery was the more 


placed to account all his receipts and payments, and in the other, 
that he received and paid many ſums of money of which he made 
do entries. 


As to the order for diſſolving the injunction on the merits, it 
was ſaid, that the mortgage was extorted from the appellant, 
when he was under the utmoſt diſtreſs in his circumſtances, and 


pretended to be due from him to the reſpondent upon his own 
repreſentation, who had it in his power to impoſe upon the ap- 
llant, and to make or omit any entries he pleaſed in his books 
ak account, having had the ſole management of his affairs: And 
t appeared both by the reſpondent's anſwer, and by the recital in 
the mortgage deed, that the accounts between the appellant and 
reſpondent were not ſettled, but only Rated by the reſpondent, 
ad that upon ſuch fating, the balance was made to be 4341 7. 
147, 11. It was admitted by the reſpondent, that at firſt he 
Propoſed ſecurity to be given him for 2000/4. only; that in 
ifew days afterwards, he propoſed the ſecurity to be for 3000 /. 


ts 
ad underſtanding, that the mortgage was not to be an abſolute 


Urity for the 43417. 145. 114, but a ſecurity only for what, 
ay thing, ſhould be really due from him to the reſpondent, 
uſting that at ſome future time the accounts would be fairly 


necefſary in this caſe, as the reſpondent had given ſuch incon- 
fſtent accounts in his ſeveral anſwers; ſaying in one, that he 


ll his creditors were falling on him, for a balance of accounts 


nd in a few days after that, for upwards of 4000 J. which the 
pellant found himſelf under the neceſſity of ſubmitting to in 
dis then ſituation of affairs, without examining the accounts; 


en and ſettled ; and therefore the reſpondent ought not to 
W. 8 . proceed 


1772. 


* 
— — —— 
— 


— ea Bon 


— 
— < o— 


Or oy — _———_—_—_ 


—U —— - 


— 


$10 
— proceed at law upon the ſecurity, until the accounts between 
the parties ſhould be liquidated and adjuſted. That the reſpon- 
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unreaſonable terms of the appellant being bound to ſecure to 
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dent becoming partner with the appellant in 1762, upon the 


him a profit of 200 J. a year at all events, afforded two very 
ſtrong inferences; 1ſt, That there was not any thing due to the 
reſpondent at that time, upon the balance of all accounts, for 
if there had, the reſpondent would have ſettled and adjuſted the 
ſame, before entering into ſuch partnerſhip. And 2dly, That 
the appellant was ignorant of his affairs, and in the reſpondent, 
power, and ready to .come into any terms he propoſed. It was 
therefore hoped, that the orders complained of would be reverſed, 
with coſts, and that the injunction would be continued till the 
hearing of the cauſe, and further order. | 


On the part of the reſpondent it was inſiſted, that the 4341], 


A. Wedder- 

burn, 145. 11 d. was the balance of a ſettled account, for ſecuring 
G. Scullard. hich the appellant executed a mortgage; and that no ſettled 
account ought to be opened upon the bare ſuggeſtions of a bill in 
equity, eſpecially when the truth of ſuch ſuggeftions is fully 

and ſubſtantially denied by the anſwer. That the paper ſigned i 

by the reſpondent, and called by the appellant a defeazance, Wl 

was nothing more than an acknowledgment on the part of the 

reſpondent, to rectify any error in the ſaid account, which it wal * 

apprehended did not open the whole account, hut only the pu- 

ticular item or charge ſuppaſed to be erroneous. - That if there 

was any error in this account, it was incumbent on the appel 

lant to have pointed it out in a reaſonable time, but which * 

neither he or his agents had been able to do, during a ſpace © b 

eight years; on the contrary, after a careful examination, they ; 

had declared, that they were perfectly ſatisfied with the reſpon-Wiil - 

dent's account, and could find no error therein. That the e! 

ſpondent was under no obligation to ſettle the appellant's boo. 

or tranſact any of his affairs as clerk, after the expiration of bi th 

-clerkſhip, eſpecially as he had ſtated a very fair account betweel th 

him and the appellant; and therefore if the appellant's accoun na 

with his other correſpondents were unſettled, he ought to be d di 

the expence and trouble of making them out, as: they had no 

lation whatever to the ref; pondent. | * 

2 After hearing Counſel an this appeal, it was ORDERED e 

M. S. Jour. ADJUDGED, that the ſame ſhould be diſmiſſed; and the ſever out 
Lal aui, ders therein complained of, affirmed. 4 
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Jobn Hoblyn a others "a Plaintiffs, 


The King, | * oor — Deſendant,] 


7th May, 1772. 


| ' N information, in nature of a guo warrant, was in Eater 


Term, 1769, filed in the Court of King's Bench, by 
James Burrow, Eſq; the Maſter of the Crown Office, on the 
behalf of his Majeſty, at the relation of William Wood, againſt 
Jobn Hoblyn, of the borough of Helſton, in the county of Cornwall, 
Jobn Rowe, Thomas Arundell, Fobn Plomer, fames Bonetto, and 
Henry Higgs, the younger, all of the ſame place; ſtating, that 


the borough of Helleſton, otherwiſe Helton, in the county of 


Cornwall, is an ancient borough ; and that the burgeſſes of the 

ſaid borough then were, and for the ſpace of ten years then 
aſt paſt and upwards had been, and were one body corporate 
and politic, in deed, fact and name, by the name of Mayor and 


commonalty of the borough of :Helleton, in the county of Corn- 


val; and that within the ſaid borough there were, or ought to 
be, and for and during ali the time aforeſaid there had been, or 

ought to have been, a mayor, four aldermen, ;and an indefinite 
number of burgeſſes and freemen of and for the ſaid borough; and 
that the office of a burgeſs and freeman of and for the ſaid borough, 
for and during all the time aforeſaid, had been and then was a 
public office, and an office of great truſt and pre-eminence within 
the aid borough, touching the rule and government of the ſaid 
borough, and the adminiſtration of public juſtice within the 
laid borough.; and that the ſaid 70% Hoblyn, John Rowe, Thomas 
Arundell, Jobs Plomer, James Bonetta, and Henry Higgs, the 
younger, on the 2d day of November, in the fifth year of his 
preſent Majeſty's reign, at the borough of Hellſton aforeſaid, in 


the county aforeſaid, and from thenee continually afterwards to 


the time of exhibiting that information, had, and each of them 
had leverally uſe and exerciſed, and then did, and each of them 
lid there ſeverally uſe and exerciſe, without any legal warrant, 
toyal grant, or right whatſoever, the office of a burgeſs and 
freeman of the Laid borough ; and for and during all the time laſt. 


abovementioned had, and each of them had ſeverally claimed, - 


nd then did, and each of them did there ſeverally claim, with- 
"Ut any legal warrant, royal grant, or right whatſoever, to be a 
burgeſs and freeman of the ſaid borough, and to have, uſe and 
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enjoy all the liberties, privileges and franchiſes, to the ſad 


office of a burgeſs and freeman of the ſaid borough, belonging 
and appertaining; which ſaid office, liberties, privileges and fran- 
chifes, they the ſaid John Hoblyn, Jobn Rowe, Thomas Arundel], 
Jobn Plomer, James Bonetto, and Henry Higgs, the younger, for 
and during all the time laſt above mentioned, upon our ſaid Lord 
the King ſeverally had, and each of them had uſurped, and each 
of them then did uſurp, in contempt of his Majeſty, &c. 


The plaintiffs in error put in a joint plea, admitting that the 
ſaid borough of He/lzfton, otherwiſe Helton, was an ancient bo- 
rough; and that the burgeſſes of the ſaid borough then were, 
and for the ſpace of 'ten years then laſt paſt and upwards, had 
been; and were one body corporate and politic, in deed, fact and 


-name, by the name of Mayor and Commonalty of the borough 


of Helleſton, in the county of Cornwall; and that within the faid 
borough there were, or ought to be, and for and during all the 
time aforeſaid there had been, or ought to have been, a mayor, 
four aldermen, and an indefinite number of burgeſſes and free- 


men of and for the ſaid Horough; and that the office of a bur- 


geſs and freeman of and for the ſaid borough, for and during 
all the time aforeſaid, had been, and then was a public office, 


and an office of great truſt and pre-eminence within the ſaid bo- 


rough, touching and concerning the rule and government of the 


ſaid borough, and the adminiſtration of public juſtice within the 
ſaid borough, as by the information was ſuggeſted; and then plead- 
ed as follows : ** But the ſaid John Hoblyn, Jobn Rowe, Thomas 
% Arundell, fohn Plomer, James Bonetto, and Henry Higgs, the 
younger, further ſay, that the ſaid borough of Helleſton, other- 
„ wiſe Helton, is and for time immemorial hath been, an an- 
«© cient town -and borough ; and that the Lady Elizabeth, late 
Queen of England, by her letters patent, under her great ſeal 
* England, bearing date at Weſtminſter, the 26th day of 
January, in the 27th year of her reign, reciting, amongſt 
* other things, that the burgeſſes and inhabitants of the ſaid 
** borough of Helleffon, from time whereof the memory of man 
«© was not to the contrary, had peaceably held and enjoyed, 
«« divers cuftoms, Juriſdictions, liberties, franchiſes, immuni- 
ties, exemptions, acquittances and privileges, as well by pre- 
* ſcription, as by reaſon, virtue, and pretext of letters patent, 
** charters, grants and confirmations, to the ſaid burgeſſes of 


A the ſaid borough, and their heirs and ſucceſſors before thi 
: | „ time 
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« time made: ; and alſo that the burgeſſes and inhabitants of the — 


ſame borough of Hellefton, had then humbly beſought her, 


« that ſhe would graciouſly ſhew and extend her munificence 
« and favour to them the ſaid burgeſſes; and that ſhe, for the 
* better rule, government, ſuſtaining, and maintaining of the 
« fame borough, would vouchſafe to found, erect, make, create 
« and eſtabliſh the ſaid burgeſſes and inhabitants, into another 
body corporate: She the ſaid late Queen, therefore conſider- 
ang, and of her knowledge taking it for granted, that the ſaid 
« borough or vill was an ancient borough, and one of her molt 
« ancient boroughs within her dutchy of Cornwall, did by the 


« ſaid letters patent, of her certain knowledge and mere motion, 
« for herſelf, her heirs and ſucceſſors, will, ordain, conſtitute, 
grant and declare, that the borough or vill of Helleſton afore- 


e ſaid, ſhould be, and remain for ever thereafter, a free bo- 


rough of itſelf; and that the burgeſſes of the ſaid borough, 
« for ever thereafter, ſhould and might be, one body cor- 
* porate and politic by themſelves, in deed, fact and name, 
« by the name of Mayor and Commonalty of the borough 


of Helleſton; and them, by the name of Mayor and Com- 


* monalty of the borough of Helleſton, really and fully for 
„ herſelf, her heirs and ſucceſſors, by the aid letters patent, did 
*eret, make, found, eſtabliſh, ordain and create one body cor- 
* porate and politic; and that by the ſame name, they ſhould 
© have perpetual ſucceſſion; and that they, by the name of Mayor 
and Commonalty of the borough of Helleſton, ſhould and might 
* be, at all future:times, perſons fit and capable in law, to have, 
acquire, receive, poſſeſs, enjoy, and hold lands, tenements, li- 
* berties, privileges, juriſdictions, franchiſes, watercourſes, and 
* hereditaments whatſoever, of whatſoever kind, nature or ſpe- 
*.cies they ſhould be, to them and their ſucceſſors, in fee and 

*« perpetuity; and alſo to give, grant, limit and aſſign, thoſe 
lands, tenements and hereditaments, and lawfully to do and 
"execute all and ſingular other deeds and things by the ſame 
„name: And the ſaid late Queen, of her further grace, and out 


© of her certain knowledge and mere motion, did, by the faid 


letters patent, aſſign, nominate, make, conſtitute and ordain 
her beloved ſubject, Peter Collyns, an honeſt man, and an 
* inhabitant of the ſaid borough of Helleſton, to be the firſt and 
modern mayor of the ſaid borough of Helleſton, by his oath 
* faithfully to execute the office of mayor of the ſame bo- 
Vol VI. | 0-6 rough, 
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* til one other perſon ſhould be elected, andi in due manner ſworn 


I the mayor of the ſaid borough, during the term aforeſaid, And 


being, ſhould be the common council of the ſaid borough ; for 


_** ordinances, touching and concerning the public utility and ad- 


* ter: And the ſaid late Queen did alſo, by the ſaid letters pa- 
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** rough, until Sunday next before the feaſt of St. Michael the 
40 Archangel, then next following ; - and from the ſame day, un- 


« faithfully to execute that office; and him the (aid Peter did 
„ make, ordain, create, conſtitute, eſtabliſh and declare to he 


the ſaid late Queen did, by the ſaid letters patent, for herſelf, 
her heirs and ſucceſſors, grant to the ſaid mayor and common- 
« alty;.and their ſucceſſors, that for the future for ever thereaf. 
<« ter, from time to time, there ſhould and might be four men 
* of the more diſcreet and honeſt and quiet men of the ſaid bo- 
*© rough of Helleſton, who ſhould be aiding and aſſiſting to the 
«* ſaid mayor of the ſame borough, for the time being, for cauſes 
„ and matters touching the ſame borough; and who ſhould be, 
„ and ſhould be called Aldermen of the ſame borough ; and who, 
„together with the mayor of the ſame borough for the time 


« the making and enacting from time to time, ſtatutes, acts and 


* vantage of the ſame borough, and the inhabitants thereof, for 
the time being, by them, or the major part of them, with the 
* mayor of the ſame borough for the time being, for the better 
« government and rule of the men and cauſes, things and buſi- 
*« neſs of the ſaid borough, for the time being for ever thereat- 


*« tent, aſſign, nominate, make, conſtitute and ordain her beloved 
ſuhjects, John Pierie, other wiſe Richard, Jobn Jones, otherwiſe 
Moolcoch, Thomas Pierie and Peter Alexander, inhabitants of the 
„ ſaid borough cf Helleſton, to be the firſt and modern four alder- 
men of the ſame borough ; and to be upon their oath corporally 
« to be taken before the ſaid Peter Collyns, the ſaid - modern 
„ mayor, the common council of the ſaid borough, with the 
«+ ſaid mayor: And the mayor and aldermen of that borough for 
the time being, did make, create, conſtitute, ordain and de- 
«© clare the common council of the ſaid borough for ever: And 
the ſaid late Queen, did by the ſaid letters patent, grant to the 
„ ſaid mayor and commonalty of the ſaid borough of Helin, 
and their ſucceſſors, that the ſaid mayor and commonalty for 
the time being, together with the aldermen of the ſame bo- 
rough for the time being, or the major part of the (iid 


* aldermen, for che future might, and might be able to 4 
| « an 


Caſes in parliamente 


10 and admit ſuch and ſo many of the more diſcreet, honeſt and 


quiet men, and inhabitants of the ſame borough, to be 


« the burgeſſes and freemen of the ſame borough, as to them 
« ſhould from time to time ſeem fit and convenient. As by 


« the ſame letters patent, now remaining on record in the high 


Court of Chancery of our Lord the preſent King at Weſft- 
« min/ter, in the county of Middleſex, amongſt other things more 
140 fully appears. Which ſaid letters patent, afterwards, to wit, 
« on the iſt day of February, in the ſaid 27th year of the reign 
« of the ſaid late Queen Elizabeth, the then burgeſſes of the ſaid 
« borough of Helleſton accepted, to wit, at the borough afore- 


« (aid; and by virtue of the premiſes, the burgeſſes of the ſaid 


« borough have from thenceforth hitherto been, and ſtill are, 


« one body corporate and politic, in deed, fact and name, by the 
«name of mayor and commonalty of the borough of Hel- 


Jen: And the ſaid John Hoblyn, John Rowe, Thomas Arun- 


dell, Fobn Plomer, James Bonetto, and Henry Higgs the younger, 
further ſay, that after the accepting of the ſaid letters patent, 
and long before the election of them the ſaid John Hoblyn, 
John Rowe, Thomas Arundell, fohn Plomer, fames Bonetto 
and Henry Higgs the younger, hereinafter mentioned, to wit, 
« on the 2d day of February, in the ſaid 27th year of the reign 
of the ſaid late Queen Elizabeth, at the borough aforeſaid, the 
then mayor and aldermen of the ſaid borough, and then being 
the common council of the ſaid borough, with the aſſent of 
* the commonalty of the ſaid borough, did make a certain rea- 
* ſonable ſtatute, act and ordinance, commonly called a bye-law, 
© (not now extant in writing) for the avoiding of popular con- 
fuſion in the election of burgeſſes and freemen of the ſaid 
« borough; whereby it was ordained, that the mayor and the 
* aldermen, or the major part of the ſaid aldermen of the ſame 


it borough, for the time being, by themſelves, and without the 


* concurrence and aſſiſtance of the commonalty of the ſaid bo- 
rough, might and might be able, at all future times for ever 
© thereafter, to elect and admit ſuch and ſo many of the more diſ- 
*creet, honeſt and quiet men and inhabitants of the ſame bo- 
* rough, to be the burgeſſes and freemen of the ſame borough, 


as to them ſhould from time to time ſeem fit and convenient; 


to which ſaid bye-law the mayor and commonalty of the ſaid 
* borough of Helleſton have, from the making thereof, hitherto 
* conformed themſelves, and the fame ſtill is in full force, in 


66 no 
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— no wiſe reverſed, repealed or annulled, to wit, at the borough 
of Helleſton aforeſaid : And the ſaid John Hoblyn, Jobn Rowe, 
% Thomas Arundell, John Plomer, James Bonetto and Henry 
«. Higgs the younger, further ſay, that afterwards, to wit, on 
* the ſaid 2d day of November, inthe 5th year of the reign of the 
« ſaid Lord the now King, in the ſail information mentioned, 
« at the borough of Helleſton aforeſaid, Jobn Williams, Eſq; then 
% mayor of the ſaid borough, together with the major part 
* of the aldermen of the ſaid borough, did ele and admit 
„ them the ſaid John Hoblyn, Jobn Rowe, Thomas Arundell, 
„ Jobn Plomer, James Bonetto and Henry Higgs the younger, 
„ (they the ſaid John Hoblyn, Fobn Rowe, Thomas Arundel. 
% Jobn Plomer, James Bonetto, and Henry Higgs the younger, 
« then and there being of the moſt diſcreet, honeſt and quiet 
men and inhabitants of the ſaid borough) to be burgeſſes and 
e freemen of the ſaid borough; and thereupon they the (aid 
% Jobn Hoblyn, fohn Rowe, Thomas Arundell, fohn Ploner, 
« James Bonetto, and Henry Higgs the younger, on the fame 
„ day and year laſt aforeſaid, did take upon themſelves, and 
.* each of them did take upon himſelf, the office of a burgeſs 
and freeman of the ſame borough, to wit, at the borough of 
„ Helleſton aforeſaid ; and by reaſon of the premiſes, they the 
e ſaid John Hoblyn, John Rowe, Thomas Arundell, fohn Plomer, 
James Bonetto, and Henry Higgs the younger, on the ſame 
« day and year laſt aforeſaid, and from thence continually af— 
«« terwards to the time of exhibiting the ſaid information, were, 
and ſtill are, burgeſſes and freemen of the ſaid borough of 
Helleſton; and each of them was, and till is, a burgeſs and 
freeman of the faid borough; and by that warrant, they the 
* ſaid Fobn Hoblyn, Jobn Rowe, Thomas Arundell, John Plomer, 
James Bonetto, and Henry Higgs the younger, for and during 
all the time in the ſaid information in that behalf mentioned, 
„at the borough of Helleſton aforeſaid, have, and each of them 
„ hath ſeverally uſed and exerciſed, and ſtill do, and each af 
them doth there ſeverally uſe and exerciſe the office of à burgeh 
and freeman of the ſaid borough; and for and during all that 
time, have, and each of them hath there ſeverally claim- 
ed, and ſtill do, and each of them doth there ſeverally claim 
* to be a burgeſs and freeman of the ſaid borough, and to hat, 
« uſe and enjoy all the liberties, privileges and franchiſes to the 
« ſaid office of a burgeſs and freeman of the ſame borough be- 
Ts I | | 4% Jonging 


ing 
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«longing and appertaining, as it was and is lawful for them 
«to 8 | | 


To this plea the proſecutor replied, and iſſues were joined to 
be tried by a jury. 


another information of the like nature, having been filed 
gainſt Abrabam Head and others, they inſiſted on the ſame right, 
ind the ſame matters were put in iſſue as in the preſent cauſe; 
nd that cauſe being tried at the ſummer aſſizes for Cornwall, in 
176g, by a ſpecial jury of that county, a verdict was found for 
the defendants upon all the iſſues. But notwithſtanding this 
xerdict, the proſecutor, in Michae/mas Term following, moved 


he Court for leave to enter judgment againſt the defendants, in- 


iſting, that the bye-law on which they had grounded their title, 
was repugnant to the charter, and void; and the Court being of 


that opinion *, leave was given accordingly. 


In conſequence of this determination, the proſecutor in the 
preſent cauſe obtained leave of the Court to withdraw his re- 
plication ; and having put in a general demurrer to the plea, the 
Court, in Eafter Term 1770, gave the following judgment, vis. 
* Whereupon all and fingular the premiſes being ſeen and fully 
* underſtood by the Court here, and mature deliberation had 
© thereon, it is conſidered and adjudged, by the ſaid Court here, 
* that the ſaid plea of the ſaid John Hoblyn, Fohn Rowe, Thomas 
* Arundell, fohn Plonier, Fames Bonetto, and Henry Higgs the 
* younger, ſo pleaded by them as aforeſaid, is inſufficient in 
* law: And it is thereupon further adjudged, that they the ſaid 
* fobn Hoblyn, Fobn Rowe, Thomas Arundell, fohn Plomer, 
James Bonnetto, and Henry Higgs the younger, or any or either 


* of them, do not in any manner intermeddle with, or concern 


* themſelves or himſelf in or about the ſaid offices, liberties, 
* privileges and franchiſes, but that they and every of them be 
* abſolutely forejudged and excluded from ever uling or exer- 
* ciling the ſame, or any of them for the future: And that 
they the ſaid John Hoblyn, fohn Rowe, Thomas Arundel, Fobn 
* Phomer, James Bonetto, and Henry Higgs the younger, in or- 
der to ſatisfy our ſaid preſent ſovereign Lord the King, on ac- 
count of the uſurpation aforeſaid, be taken, and ſo forth; and 
that the ſaid William Wood, the relator above mentioned, do 

Vor. VI. 6 *© recover 


Burr. 2515. 
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J. Wallace. 


J. Glynn. 


notwithſtanding ſuch conſtitution or bye-law is not to be found 


p< Ati | 
jection it was anſwered, that the crown had not, in the act d 
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«© recover againſt the ſaid John Hoblyn, John Rowe, Thomas Arun. 
dell, John Plomer, James Bonetto, and Henry Higgs the younger, 
* the ſum of 108 J. 125. 8 d. for his coſts by him laid out and 
* expended in carrying on his ſuit in this behalf, according to 
* the form of the ſtatute in ſuch caſe made and provided. 


To reverſe this judgment a writ of error was brought in Par. 
liament, and on behalf of the plaintiffs in error it was argued, 
that by the charter, an expreſs power is given to the common 
council, conſiſting of the mayor and aldermen, to make reaſon. 
able conſtitutions, or bye-laws, for the government of the Bo- 
rough. That uſages in corporations for a length of time, though 
not preſcribed by the charters, which is the caſe of almoſt every 
ancient corporation in the kingdom, are conſtantly ſupported by 
preſuming a conſtitution, or bye-law for their commencement, 


in the corporation books, nor can be produced. That the plain- 
tiffs in error were elected agreeable to the invariable mode of 
electing freemen within the Borough, for more than a century 
paſt. When their titles were queſtioned, they inſiſted upon a 
bye-law as the ground of the uſage, in the ſame manner as the 
defendants in the other cauſe had done ; upon the trial whereof, 
from a proof of the uninterrupted practice of electing freemen, 
the jury under the direction of the judge preſumed, and by their 
verdict found a bye-law to have been made, to warrant the uſage, 
That in the preſent caſe, a bye-law to regulate the election ol 
freemen in the manner ſtated in the plea, was admitted ; but 
then it was objected, that the bye-law was inconſiſtent with the 
conſtitution given by the charter, which directs the election 
of freemen to be by the mayor and commonalty, together wit. 
the aldermen; whereas the bye- law reſtrained the election to th: 
mayor and aldermen, excluſive of the commonalty. To this ob- 


incorporation, expreſsly injoined an indiſpenſable adherence t 
the rules preſcribed by the charter, or declared it illegal, or im. 
competent to the corporation, upon any occaſion, or for an 
reaſon, to deviate from any of them; and where that has nd 
been the caſe, corporations have ever been allowed, for realon- 
able cauſes, to depart from the formal requiſitions of their chat! 
ters, eſpecially in the article of electing their corporate members; 


as, where charters have preſcribed the election to be by the com 
| monalty, 
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monalty, and the uſage has been for the common council only 1 
to elect; ſuch uſages for avoiding popular confuſion (which was 3 1 
the cauſe aſſigned and admitted for making the bye-law in the 1 
preſent caſe) were eſtabliſhed and ſanctified by the opinion of all 
the judges, ſo long ago as in the reign of Queen Elizabeth ; and 
that reſolution has ever been conſidered as a fundamental rule of 
corporation Jaw, by which the peace and exiſtence of many bo- 
| roughs have been preſerved; and if the uſage of electing free- 
men in the borough of Helleſton, was not after ſo great a length 
of time to be ſupported, the corporation was diſſolved; for it 
could not be denied, that every freeman now living had been 
elected by the mayor and aldermen, without the concurrence of 


the commonalty. 
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On the other ſide it was inſiſted, that the ſuppoſed bye-law, J. Dunniag. 

on which the plaintiffs by their plea had reſted their defence, ©: Guß. 
was upon the face of the plea apparently illegal, and void in its 
creation. That all the bye-laws made by corporations, muſt 
be conſiſtent with and ſubordinate to their conſtitution, under 
their charter. If they could make laws to alter their own con- 
ſtitution, the King's prerogative would be taken away, and tranſ- 
ferred to the ſubject, by the very act of incorporation; far a 
power of making bye-laws is included in ſuch act, and incident 
to every aggregate corporation, without any expreſs words in 
the charter. That the power of electing burgeſſes and freemen 
of this borough, was by the charter expreſsly given to the mayor 
and commonalty, together with the aldermen of the ſame borough ; 
and therefore the commonalty were conſtituent parts of the body, 
ON by whom this power was to be exerciſed ; whereas the mayor 
It and aldermen frankly declared it to be their purpoſe in this bye- 
law, to take this power wholly to themſelves, in excluſion of 
the commonalty. In this reſpe& the bye-law was repugnant to 
an eſſential part of the charter, and ſo ſubſtantially bad, that no 
uſage or acquieſcence under it, could make it good. 


, — — — — — 
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After hearing counſel on this writ of error, the judges were Judgment 


q armed. 
irected to give their opinions on the following queſtion; viz, 18 La 


„whether the bye-law, as ſet forth in the defendants plea, be, /*5arm 1772, 
or be not a good bye-law?” And the Lord Chief Baron of BO 
the Court of Exchequer having delivered the unanimous opi- 
nion of the judges in the negative; it was thereupon ORDERED 
md ADJUDGED, that the judgment given in the Court of King's 
Bench 


Caſe 47. 
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Bench ſhould be affirmed ; and that the record ſhould be remit. 
ted, to the end ſuch proceeding might be had thereon, as if 
no ſuch writ of error had been brought into the Houle. 
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Robert, Earl of Belvedere, in Ireland, Appellant. 
William Rochfort, Eſq; Reſpondent. 


8th May, 1772. 


ETER HUGHES, Eſq; being ſeiſed in fee of a deno- 
mination of land called the town and lands of Freaghmore, 


being a part of a ſub-denomination of Mill Caſtle, containing 


about 578 acres, in the county of Weſtmeath, in Auguſt 1706, 
mortgaged it for 450 J. Engliſb, to Thomas Proby, in truſt for 
Grace Spencer, redeemable on payment of the principal and in- 
tereſt at 8 J. per cent. and alſo gave Proby a bond, in the penalty 
of goo l. with a warrant of attorney for confeſſing judgment, 
conditioned for payment of principal and intereſt, 


In the year following, the then Lord Chief Baron Robert Rocb- 


fort, having agreed with Hughes for the purchaſe of the mort- 
gaged premiſes for goo/. Hughes by leaſe and releaſe of the gth 
and 5th of Fuly 1707, in contideration of the goo /. conveyed the 


premiſes to the Chief Baron and his heirs, by the deſcription of 


call that and thoſe the town and lands of Freaghmore, and part 


* of Mill Caſtle, containing by eſtimation 578 acres, two roods 
<< and 16 perches, profitable land, plantation meaſure,” &c, 
with. a warranty againſt him and his father and their heirs, 
and uſual covenants for the title; and in that againſt incum- 
brances, was the following exception, viz. other than and 
except one leaſe by indenture bearing date the 3d day of Au- 
„gut 1706, made by the ſaid Peter Hughes unto Jobn Rider, 
<* Eſq; of the premiſes for the term of 21 years, commencing 
from the 1it day of May laſt, &c. and alſo one mortgage by 
way of leaſe and releaſe dated the gth and 1cth days of Aug! 
1706, made of the premiſes by the ſaid Peter Hughes unte 


Tamas Proby, Eſq; her Majeſty's ſurgeon general of 1 
; . | oÞ 
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« for the ſum of 450 l. principal money, payable with intereſt; = 
« which ſaid principal money of 4.501. with the intereſt thereof” from A Une 
.« the 10th day of February laſt paſt before the date hereof, is to 
« be paid and diſcharged by the ſaid Robert Rochfort, his heirs 
« and affigns, out of the conſideration money, in this preſent 
« deed expreſſed.” And on the back of the conveyance, was 
an indorſement ſigned by Hughes, acknowledging the receipt 
of the 900 J. thus, 450 J. ſterling in money on the per- 
« fetion of the deed, and 4507. allowed on account of the mort- 


gage. 


The Chief Baron lived 20 years after this purchaſe, but never 
paid off the mortgage. On the 1oth of Fuly 1723, he leaſed 
the premiſes to Charles Pollard Hampſon, Eſq; for 41 years, from 
the 1ſt of May preceding, at the clear yearly rent of 74/7. 18 5. 6 d. 
by the deſcription of ** all that and thoſe the town and lands of 
« Freaghmore, and part of the town and lands of Mil Caſtle, 
now in the poſſeſſion of Thomas Rider and Thomas Smith, or 
their under tenants, containing, by a ſurvey lately made there- | | 
of by Mr. Garret? Hogan, 504. acres and two roods, profitable | | | 
and unprofitable land, plantation meaſure, be the ſame more 
* or leſs, as the ſame is more particularly delineated and deſcrib- 
*ed, in a map or ſurvey thereof hereunto annexed.” And the 


map was intitled, @ map of Freaghmore, being part of the lands | N | 
f Mill Caſtle. 74 \ 


The Chief Baron being ſeiſed in fee of a very large real eſtate 
in Ireland, and poſſeſſed of a great perſonal fortune, and hav- 
ing a wife and a ſon George, who was married and had ſeve- 
al children; by his will dated the 31ſt of May 1726, deviſed 
to his wife for life, in increaſe of her jointure, all his lands in 
the county of Weſtmeath, (except thoſe of Seyonan, Lifſenoyd, 
and Killnegenaban) not otherwiſe ſettled or diſpoſed of, parti- 
cularizing them, together with ſome leaſehold intereſts, and his 
dwelling houſe and other houſes and buildings in Dzblin; and 
after her deceaſe, he gave all theſe lands, leaſehold intereſts, and 
ouſes to his eldeſt ſon and heir apparent, George Rochfort, his 
heirs and aſſigns, ſubject to ſuch debts, legacies, and conditions, 
5 he ſhould therein after limit and appoint. The will then pro- 
coded as follows: Item, ** I deviſe to my ſaid dearly beloved 


x vife, all my perſonal eſtate, goods .and chattels (except the 
Ver., VI. 6R 


« legacies 1 


* payable to them reſpectively, from the death of my ſaid fon 


provided for by him, ſhall not be entitled to the ſaid annuity 
«© of 100 J. per ann. nor have any benefit by this deviſe; my 


gave ſeveral legacies and annuities to particular perſons, and went 
on; Item, It is my will that the intereſt of the money 
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ce legacies hereafter named and mentioned and alſo my houſhold 
goods and furniture, of what kind ſoever, which I ſhall leave 
« at the time of my death in my ſaid dwelling houſe, as alſo all 
the furniture and goods belonging to my houſe at New Par, 
„ together with all my coach horſes and mares, and cattle of 
« all kind ſoever, and hay and corn, to be diſpoſed of by her 
« as ſhe ſhall think fit : I alſo deviſe and bequeath to her all my 
« plate and jewels of what kind ſoever, together with all my 


ready money and gold which ſhall be at the time of my death 


ein her or my hands, or in the power, cuſtody, or in truſt for 
* either of us, as alſo all arrears of rent which ſhall be unpaid 


e and due to me at the time of my death.” He then deviſed two 
ſpecific mortgages to his wife, in truſt for his grand-daughter, 
Mary Rochfort, one of the daughters of his ſon George. And te- 
citing, that after his wife's death, his ſon and heir and deviſe 
George Rochfort, would be poſſeſſed of a conſiderable real eſtate, 
which he left to him to diſpoſe of for the benefit of his chil. 
dren, as he ſhould judge proper, he proceeded ; It is my in- 
<« tent and will, and I do hereby deviſe, that in caſe my aid 
% ſon George ſhall die, before he makes any proviſion for his 
„ younger ſons, that then and in ſuch caſe, I do deviſe to each 
« of my grandſons, Arthur Rochfort, George Rochfort, and 
« William Rochfort, ſons of the ſaid George Rochfort, and to 
e each of them, one annuity or yearly rent charge of 100/. per 
% ann. during each of their natural lives, to be iſſuing out, and 
„ chargeable on my ſaid lands herein deviſed, and to be due and 


* George Rochfort ; but if my ſon George, by any deed executed 
*in his lifetime, or by his laſt will, makes any proviſion for them 
* or any of them, my will is, that ſuch younger ſon or ſons, ſo 


te jntent being only to make ſome proviſion for them, in caſe my 
e ſaid fon George ſhould die without making ſuch proviſion for 
« them as he intends, and this provifion for my ſaid grandlons 
« ſhall only take place after the death of my wife.” He then 


Sun oy. as ov 


« owe to Mrs. Grace Spencer, and which is now chargeable on 
the lands which Mr. Hampſon holds from me in the count) 
« of Weſtmeath, ſhall be paid to her by my ſon George Rochforh 


4 OU. 
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« qut of the lands which I leave to him in the county of Meath, 
« and which I have purchaſed there fince my ſettlement on him ; 
« my intent being, that my wife may hold and enjoy the afore- 
« ſaid lands in the county of Weſtmeath, to which ſaid Hampſon 
« is tenant, free and diſcharged of the above debt, and of any 
„Other incumbrance whatſoever, during her life:” And after 
a few other legacies and directions, he added, And as to all the 
« reſidue and the reſt of my goods and chattels and perſonal eſtate, 
« after payment of all my juſt debts, and alſo all my lands, te- 
« nements and hereditaments not herein before deviſed, or other- 
« wiſe here or heretofore by me ſettled by this my laſt will, or 
« by deeds duly executed in my lifetime, and all other lands 
« whatſoever, wherein or whereof I the ſaid Robert Rochfort, 
« or any other perſon or perſons whatſoever, am or are ſeiſed in 
« truſt for me, or whereunto I, or any other perſon or perſons 
in truſt for me, am or are entitled of or for any eſtate of free- 
| © hold, inheritance or term of years, either in law or equity, in 
poſſeſſion, reverſion, remainder, or expectancy, I give, deviſe 
«and bequeath, unto my ſaid ſon and heir George Rochfort, 
«and unto his heirs and aſſigns for ever.” And he appointed him 
ſole executor of his ſaid will. 


On the 14th of October 1727, the Chief Baron died, and 
George Rochfort his ſon and executor proved his will, taking 
very valuable intereſts under it both in land and money, 


Hannah the widow, became entitled under the will to the 
lands demiſed to Hampſon, and received the rents during her 
life; and George the executor, though he did not pay off the 
principal of the 450/. mortgage thereon to Mrs. Spencer, yet 
conſidering it in the light his father had done, of a debt due 
from the father, continued to keep down the intereſt during 
the time he ſurvived, which was a few years only. 


By deed poll, dated the 2 3d of December 1729, Hannah the 


the addition made thereto by her huſband's will, in order to ac- 
commodate her ſon, and out of her great love and affection to 
him, in conſideration of an annuity of 400 J. ſecured to be paid 
to her during her life, releaſed to him her life eſtate in all 
tae lands and intereſts mentioned in the fettlement and will ; 
| wherein 


teſtator's widow, after reciting her marriage ſettlement, and 


his younger ſons and daughters, in purſuance of her huſbang', 


ceding deed poll; whereby, after reciting a part of his own 
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wherein her principal motive was to enable him to provide for 
purpoſe. 


On the 5th of April 1740, George the ſon made his wil, 
with an apparent view to his father's will, and mother's pre- 


marriage ſettlement, relative to his daughters portions, he divid. 
ed the proviſion thereby made amongſt them, and made further 
additions thereto. And then reciting a power in his marriage 
ſettlement, to charge the lands therein compriſed with any ſum 
not exceeding 501. per ann. for the ſupport and maintenance of 
every one of his younger ſons after his death, during their lives; 
he, in execution of ſuch power, charged all thoſe lands with 
the ſeveral yearly ſums of 50 J. apiece for life, to his three youn- 
ger ſons, Arthur, George, and the reſpondent ; He then devil. 
ed ſeveral ſpecific eſtates of which he was ſeiſed in fee, and inter 
alia the lands of Freaghmore, with all the rents, iſſues, and profits 
thereof, to his wife and his mother, and two other truſtees, his 
brother John Rochfort, and Thomas Staunton, in truſt, out of the 
rents and profits to pay to his ſaid three younger ſons, until they 
reſpectively attained the age of 25 years, for their maintenance te- 
ſpectively, in addition to the aforeſaid 5o/. charged for them, 
ſuch yearly ſums as the truſtees ſhould judge proper and con- 
venient for them reſpectively. But from and after his ſons 
Arthur and George ſhould reſpectively attain their ſaid age of 
25 years, he gave them reſpectively ſeveral ſpecific eſtates there- 
in mentioned, in fee: * And as for the ſaid lands of Freaghmore, 
* Rathecan and Fann, in the county of Meſimeath, &c. (being 
«« a ſee-farm rent, and a leaſehold for years) and all and fingulzr 
* the rents and profits thereof, and all my eſtate and intereſt 
e therein, to the uſe and behoof of my ſaid ſon William Rochfort, 
e his heirs, executors, adminiſtrators and aſſigns, according 10 
* ſuch eftate as I have {herein ; from and immediately after his 
« attaining the age of 25 years: And till his ſaid ſons ſhould 
reſpectively attain 25, in truſt to pay and apply the rents and pro- 
fits of all the lands ſo limited to them, over and above what 
ſhould be paid for their ſupport and maintenance till 25, for the 
benefit of his ſaid three younger ſons, and two of his daugh- 
ters, in ſuch manner and proportions as the truſtees ſhould think 


fit. And he gave the guardianſhip of his ſaid younger ſons and 
„ 8 daugghten 
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daughters to his four truſtees. And to his eldeſt ſon Robert, the 


viſed, but chargeable with his three daughters portions, as 


park, and the rgiduum of all his perſonal eſtate, not thereby 


executors. And by a codicil to his will, the ſaid teſtator gave 
ſome ſmall pecuniary and a few ſpecific RO 


On the roth of June 1730, the teſtator George Rochfort died, 
leaving his four ſons, the appellant the eldeſt, and the reſpon- 
dent the youngelt, and three daughters. The appellant upon 
his father and mother's death (which followed in leſs than two 
years after) ſucceeded to ſeveral large eſtates of the yearly value, 
even at that time, of 3, 800 J. ſterling, as admitted by himſelf ; 
| but all the proviſion for the reſpondent, and the reſt of the 
younger children, was confined to the ſmall intereſts they took 
under their father and-grandfather's wills. 


George's will was proved by both the executors, though the 
appellant ated almoſt alone, who thereby alſo became executors 


The reſpondent, being an infant at his father's death, and for 
many years after, fell under the care of Jobn Rochfort his uncle, 
and one of the teſtamentary guardians appointed by his father. 


Notwithſtanding George's total ſilence in his will as to the 
450/. mortgage on the lands of Freaghmore, which continued 
at his death under the original leaſe to Hampſon, whereby he 
would ſeem the abſolute owner of theſe lands, free from in- 
cumbrances ; yet it came out after his death, that he too, as well 


Sage, though he duly paid the intereſt. 
Hannah Rochfort the grandmother, died in Fune 1732, hav- 


reſt of this mortgage, which had been aſſigned to Dean Per- 
caval, and upon his death veſted in Kane Percival his ſon and 
executor. But after;her death, and during the reſpondent's mi- 
nority, the appellant, the rich elder brother, refuſed payment 
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appellant, he gave all his real eſtate not thereby otherwiſe de- 
therein mentioned. And further gave him all the deer in his 


otherwiſe diſpoſed of; and appointed him and Fohn Rochfort 


of the grandfather, and received large and valuable aſſets of both. 


as his father, had neglected paying off the principal of the mort- 


ing during the time ſhe ſurvived her ſon, kept down the inte- 


either of intereſt or principal, and the reſpondent, though ſome 
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oA— payments were made by his guardian, being unable to keep 
down the intereſt, Kane Percival, in July 1735, brought his 
bill of forecloſure againſt both the brothers, which the reſpon. 
dent anſwered by his guardian, and the appellant, by his anſwer, 
not only refuſed paying the mortgage out of aſſets, but {et up 
a new pretence, that the lands of Mill Caſtle (though comprized 
with and conſidered to be the ſame as the lands of Freaghmore, 


1772. 


and maps annexed to it, and in the wills both of his father and 


more, and not being ſpecifically deviſed by either of the wills, 
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in the original mortgage and purchaſe deeds, and in the leaſe. 


grandfather, and always held by one and the ſame tenant, and as 
part thereof) were a diſtinct eſtate from the lands of Freagb- 


had deſcended to him as heir or reſiduary deviſee of his father; 
and therefore, as far as the value of the lands of Mill Caſtle, and 
no farther, he ſubmitted upon that ground to be charged with 
a proportion of the mortgage. But this pretence, being deſti- 
tute of all foundation, was not attempted to be ſupported by 
the leaſt proof, either in this or the ſubſequent cauſe. 


On the 23d of May 1739, the mortgagee obtained a decree 
for an account, which being taken, and the debt liquidated at 
731 J. og. 10 d. beſides coſts, a final decree was made on the 2oth 
of February 1739, for ſale of the mortgaged premiſes, viz. the 
lands of Freaghmore, and part of Mill Caſtle, containing ggo acres, 
or a ſufficient part thereof, in default of payment of that ſum, 
with intereſt and coſts, which were afterwards taxed in December 
1740, at 69/. 15. 6d. and paid by the reſpondent's guardian, the 
reſpondent not attaining his age of 25, till the year 1745. 


The reſpondent for many years, under all the diſadvantages 
of the moſt ſtreightened circumſtances, and an increaſing family, 
kept ſtruggling to make what payments he could to his humane 
mortgagee; who ſeeing his diſtreſſes, and hoping they might 
one day penetrate his elder brother, after firſt reducing the inte- 
reſt to 6/. per cent. gave him every reſpite and indulgence for 
upwards of 15 years; for it was not till the 14th of June 1750, 
that he brought the eſtate to ale, when it produced gob/. os. 71d. 
which was paid to the mortgagee, who had in the intermediate 
ſpace from 1740 to 175 7, received no leſs 48 5 J. 5 5. 9 4. intereſt, 
beſides the coſts, by different payments from the reſpondent and 
his guardian, as they could raiſe them, in ſatisfaction of the 

| | . principal, 
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principal, intereſt and coſts due on his mortgage, the whole 222 


his receipts from the reſpondent and his eſtate to that day, 
amounting to no leſs than 1411 J. 6s. 1 d. 


As the laſt effort for preſerving this ſmall eſtate of a younger 
brother, and whilſt there was yet a poſſibility of doing it, ſo 
early as the 24th of January 1749, the reſpondent exhibited his 
bill in the Court of Chancery in Ireland, againſt the appellant, as 
the executor of his father and grandfather, and againſt John Roch- 
fort and Kane Percival, ſtating the original mortgage, and his 
grandfather's purchaſe, leaſe and will, with the will of his father, 
and charging that Robert the grandfather, from the time he 
made the purchaſe, always conſidered the mortgage debt as a debt 
due from him to Grace Spencer, and that he meant it by the 
debt mentioned in his will that he owed her, and that George the 
ſon duly paid her the intereſt thereof during his life, in performance 
of the will, and though he did not pay off the principal, yet he 
conſidered it as a truſt debt of his father, chargeable on and pay- 
able, as it really was, out of the real and perſonal eſtate to him 
deviſed. That George having made no expreſs proviſion by his 
will for diſcharging the mortgage, but having deviſed the lands 
of Freaghmore, to the uſe of the reſpondent and his brothers and 
fiſters till 25, and afterwards to the reſpondent and his heirs, 
the executors ought to have paid the mortgage out of George's 


the executor and reſiduary legatee of his father, though he had 
paid the intereſt to his mother's death, had refuſed paying it 
from that time; in conſequence whereof, the mortgagee had 
filed his bill of forecloſure againſt him and the reſpondent, and 
had obtained the decree of 1739, during the reſpondent's mi- 
nority, and principally for want of a.croſs bill being filed againſt 
him on the reſpondent's part, for a ſatisfaction out of the aſſets 
in the appellant's hands. But that the reſpondent having ſince 
attained 25, had been forced by the appellant's refuſal to diſ- 
charge the debt, to apply the accruing rents towards the intereſt, 
and was in danger of having the eſtate expoſed to ſale. That the 


the whole of Robert's perſonal eſtate, whereas the bill charged 
that Robert, beſides other ſpecific and pecuniary legacies therein 
mentioned, only left her ſuch part of his perſonal eſtate, goods 
and chattels, as he Mould leave at his death in his dwelling houſe 
| in 


perſonal eſtate, purſuant to both wills; but that the appellant, 


appellant pretended, that the widow was the reſiduary legatee of 


1772. 
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in Dublin; and by expreſs words, bequeathed all the reſidue of his 
goods, chattels and perſonal eſtate, after payment of his juſt debts 
and legacies, to George; and that George accordingly poſſeſſed all 
his father's perſonal eſtate not ſpecifically bequeathed, a conſider. 
able part of which remained unacminiſtered at his death, and 
came to the appellant's hands. And as to the appellant's pre. 
tence of being entitled to the part of Mill Caſtle, as heir to his 
father, the bill charged, that Hamp/on's leaſe was ſubſiſting at 
George's death and long afterwards, and an entire groſs rent, and 
not an acreable rent, was reſerved thereon, and that George in- 
tended to deviſe to the reſpondent, the entire rent and reverſion 
of the lands demiſed to Hampſon, after he attained 25, The bill 
therefore prayed a diſcovery of the aſſets of Robert the grand- 
father and George the father ; that the lands of Freaghmore might 
be exonerated from the mortgage money, out of their or one of 
their perſonal eſtates, together with the ſums and intereſt there. 
on, which had been then already paid by the reſpondent ; and 
in caſe their perſonal eſtates ſhould not be ſufficient, then out of 
the real eſtate deviſed by Robert the grandfather to his widow 
For life. 


"The appellant by his anſwer ſaid, he believed George did not 
pay off the 450 J. but not that he conſidered it as a juſt debt of 
his father's, otherwiſe than as a charge on the lands, and not to 


be paid out of his perſonal eſtate, Said, he did not know or be- 7 
lieve, that any part of Robert the grandfather's perſonal eſtate came y 
to bis hands; and denied, that George's perſonal eſtate, which q 
came to his hands, was of the value of 40,000 J. or any ſuch va- ll ® 
ue, after payment of his debts and legacies, but on the contrary I 
believed it was not ſufficient to pay them. Admitted he had ? 
only paid the intereſt to the widow's death, and had refuſed to Wil U 
pay the principal 450 J. or any intereſt thereon from her death, Wi t 
except in ſuch proportion as the value of that part of the mort- Wl C 
gaged lands which deſcended to him as heir of his grandfather ef 
and father, bore to ſuch part thereof as were deviſed to the reſpon- ¶ v 
dent, and inſiſted he was not liable to pay more. Admitted he hal Wi a 
paid no part of the principal, intereſt and coſts, decreed to Percival; 

and believed he might have threatned to proceed to ſell the lands, 

and that the reſpondent had applied to him as in the bill, but I un 
that he had refuſed to comply therewith ; and he in/iſted that 1 ng 
part of Robert his grandfather's aſſets had come to his hands ; and BY pa 


that 
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that no part of his or George's aſſets remained in his hands un- 
applied, Said, he was willing to account for a proportionable 
part of the mortgage money, the reſpondent at the ſame time ac- 


counting with him for the rents of the lands of Mill Caftle de- 
ſcended to him. 


The reſpondent having in 1750 amended his bill for the pur- 
poſe of obtaining ſome further diſcovery of his grandfather and 
father's aſſets, the appellant, on the 15th of May 1751, put in an 
anſwer thereto, which being inſufficient, he on the 18th of No- 
vember following put in a further anſwer, whetein he gave ſome 
xccount, though very imperfect, of George's perſonal eſtate; 
and admitted, that George was ſeiſed at his death of a real eſtate 
of the yearly value of 3, 800 J. and that there were ſome arrears 


of rent due to George at his death, part of which the appellant 
bad received. | 


The appellant (not content with inſiſting upon privilege 
throughout the cauſe, ſo as to occaſion an application to Parlia- 
ment, to compel him to waive it) on the 5th of February 1752, 
filed a croſs bill againſt the reſpondent and the mortgagee and 
leſſee, and againſt John Rochfort, charging that the mortgage 
never was the proper debt either of Robert or George, and that 
no part of Robert's perſonal eſtate remained undiſpoſed of by his 
will, nor had any part thereof, except ſome ſpecific legacies be- 
queathed to George, come to his hands, and that George's perſo- 
nal eſtate was inſufficient to pay his debts and legacies, and that 


praying an account againſt the mortgagee, and that on payment 
of principal, intereſt and coſts, he might convey to the appellant 
that part of the mortgaged premiſes known by the name of Mzl/ 
Calle; and that the reſpondent might pay a proportionable part 
of what ſhould appear due to the mortgagee, with an account of 


ay more till the hearing. 


The reſpondent anſwered this bill, inſiſting upon. his right 
under George's will to the denomination called Freagbmore, be- 
ing part and a ſub-denomination of Mill Caſtle, and not a ſe- 
pate and diſtinct one, in the ſame manner as they were demiſed 
by Robert to Hampſon, and that the whole paſſed to him by the 
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Freaghmore and Mill Caſtle were ſeparate denominations ; and 


7*nts apainſt the tenants, and an inj unction againſt their paying 
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—RA— deviſe in George's will. That not only the original Principal 
—— and intereſt on the mortgage, but alſo the accumulated Intereſt 
thereon by the decree, together with the intereſt ſince paid by 
him, and the coſts, ought to be paid by the appellant out of the 
Meath eſtate, or out of the reſidue of the real and perſonal eſtate 
of Robert and George; and that Robert by his will, not only en- 
tirely diſcharged the mortgaged premiſes from that debt and in- 
tereſt, but thereby declared it to be his proper debt, and charged 
it on the Meath eſtate, and that he having covenanted with 
Hughes to diſcharge it, and to indemify him therefrom, it af. 
fected him and George, as his heir, executor and reſiduary le. 
gatee ; and ſaid he believed, that much more of Robert's perſonal 
eſtate than ſufficient to diſcharge the ſame, remained undiſpoſed 
of by his will, and had ſince come to the appellant's hands. 


The appellant having attained all he wanted by this bill, 
which was delay, never proſecuted it farther, 


Iſſue was joined in the original cauſe, but no witneſſes were 


examined on either fide, there having been a conſent to read the 
ſeyeral deeds and wills. 


The original cauſe was heard by the Lord Chancellor Jocehn, 
in November 1753, and on the goth of May 1754, his Lordſhip 
referred it to a Maſter, to take an account of the perſonal aſſets 


of the grandfather Robert Rochfort, into whoſe hands the ſame 
came, and how diſpoſed of, together with an account of his debts 
and legacies; and alſo an aecount of the perſonal aſſets and effects 
of George Rochfort the father, into whoſe hands the ſame came, 
and how diſpoſed of, together with an account of his debts and 
legacies; and reſerved the conſideration of further directions. 


The Maſter, by his report of the 19th of November 1766, cet- 
tified, that Robert Rochfort died poſſeſſed of aſſets which came te 
the hands of the appellant, as executor of George, the ſole execu- 
tor of Robert, to the amount of 4,421 J. beſides four dozen of 
filver plates; and that no debt or legacy of Robert's had been 
paid by the appellant. That Robert owed the debt (vis. the 

Ys 50 J. to Grace Spencer), and bequeathed the ſeveral legacie 
in the ſecond ſchedule to the report mentioned; and he did not 


find that any debt of Robert had been ſatisfied out of his afſets 
but 
2 | 
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but (it being ſo admitted by the reſpondent) that his pecuniary —— 
legacies were ſatisfied by his ſon, heir and ſole executor, George, . 
amounting to 476 1. That the ſeveral ſams ſet forth in the thir 

ſchedule, had been paid at the times, and in the manner there- 
in mentioned, by the reſpondent, and had been raiſed out of his 
eſtate in ſatisfaction of principal, intereſt and coſts of the debt 
due by Robert at his death to Grace Spencer, the right to which 
debt afterwards veſted in Kane Percival, as heir and executor 
of his father William Percival, amounting to 1, 411 J. 6s, 11 d. 
He alſo found, that George died poſſeſſed of aſſets, which came 
to the appellant's hands, and part of which the appellant had 
:4mitted, to the amount of 699 /. 25. over and beſides the rents 
and arrears 'in the tenants hands of George's eſtate, the whole 
annual income of which amounted to 3, 8004. but that the ap- 6 0 
pellant, though required by the bill and perſonal interrogatories, | 1 
had not ſet forth the particulars or amount of the ſums receiv- " h 
ed by him of ſuch rent and arrears, alledging he had kept no 
books, accounts or entries thereof ; and alſo over and above the 9 
ſeveral parcels of plate and other particulars, admitted to have 0 
come to his hands, the value whereof he had not ſet forth, though - 1 
required as aforeſaid, and which the Maſter could not therefore | 4 
aſcertain. That George owed the ſeveral debts, and bequeathed | 
the ſeveral legacies in the report mentioned, amounting to 
9,873 J. 5 s. all which the Maſter found had been paid by the ap- 
pellant: But in regard the appellant had not diſcovered the 
quantum of the rents and arrears due to George at his death, and 
how much thereof was received by him, and the value of the ſe- 
veral articles of plate, and of great part of the furniture, ſtock and 
effects of George, Which came to his hands; the Maſter could 
not ſet forth, whether the aſſets of George did or did not exceed 
the debts and legacies of George, paid by the appellant, or whe- 
ther any part, or how much, of the ſaid aſſets of George, remain- 
ed unapplied in the appellant's hands. | 
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The firſt ſchedule to this report, containing an account of the 
aſſets of Robert the grandfather, which came to the appellant's 
hands, as acting executor of his father George, the ſole executor 
of Robert, which conſtituted the 4, 421 J. had the following 
charge, viz. ** To a leaſehold intereſt in a houſe, offices and 
grounds, with the appurtenances on Ormond Quay, held by the 
* ſaid Robert Rochfort, by virtue of a leaſe from Sir Willam 
* Temple for 99 years, commencing 25th March 1681, ſubject 


6 oc 


cr r_G een ww 


532 


— — 
1772. 


Caſts in Parliament. 


eto a rent of 13 J. yearly, and enjoyed by the defendant from 
* the death of Hannah Rochfort his grandmother, which hap. 
* pened in June 1732, and was worth, to ſet to a ſolvent tenant, 
* 100/. yearly ; ſo that the defendant is chargeable with a cleat 
e yearly profit rent of 87 J. yearly, for the ſaid houſe, offices 
* and ground, from June 1732, to June 1765, being 323 years, 
* and amounting to 2,871 /.” In the ſecond part of this ſchedule, 


containing an account of the debts due by Robert, and his lega- 


cies, was the following article: “ To a debt due to Grace 
Spencer, by Robert Rochfort at his death, being the mortgage 
* debt in the pleadings mentioned to affect the lands of Freagh. 
* more, and part of Mill Caſtle, in the county of Weſtmeath, prin- 
* cipal money, 450 J. which ſum, with intereſt, from the death 
* of Hannah Rochfort, and coſts, was paid as aftermentioned.” 
And in the third part of the ſame ſchedule, containing an ac- 
count of the ſeveral ſums paid by the reſpondent and his guar- 
dian, during his minority, or levied out of his eſtate to ſatisfy 
the principal, intereſt and coſts, the Maſter thus ſtated the ac- 
count, viz. ©* To principal and intereſt, liquidated and decreed 
* to be due to Kane Percival, on the foot of the mortgage, on the 
% goth day of February 1739, 660 J. 155. 71 d. beſides coſts, 


© To coſts taxed purſuant to the decree, and paid by the guar- 
e dian, 69 J. 15. 6d.“ And then ſtated the ſeveral yearly pay- 


ments made by the appellant for intereſt, which was regularly 
charged to 2oth November 1745, and further payments on 
account in 1748, and the ſucceeding years to 1753, together 
4361. 45s. And then proceeded ; ©* 1756, June 14th, toa ſum 
* raiſed by ſale of plaintiff's eſtate in the mortgaged premiſes, 
* and paid in ſatisfaction of the principal intereſt and paſt coſts, 
% due. to Kane Percival, and that day paid to him 906 J. d. 
Total payments, 1,41 1/. 64. 11 d. 


After eight months deliberation, the appellant, on the 7th of 
July 1767, took three exceptions to the report. I. That the Ma- 
ſter had charged him with the leaſehold intereſt on Ormond Quay. 
at the clear yearly profit rent of 8 J. from the death of Hannah 
Rocbfort, till June 1765, amounting to 2, 871 J. whereas it was 
at her death only worth to be fold 800 J. and would not produce 
a greater yearly rent from a ſolvent tenant from that time, than 
40 J. and the appellant in 1761 ſold the houſe, with ſeveral va» 


luable chimaey pieces and locks, his own property, for 800h 
which 
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which was the greateſt price he could get; and yet the Maſter 
had charged him with 2,871 J. inſtead of the 8oo/. II. That 
the Maſter had reported, that there was a debt due by Robert 
Rochfort, at his death, of 4.50/. to Grace Spencer, which he ſhould 
not have done, as that was the matter in queſtion between the 
parties for the judgment of the Court, and he had no ſufficient 
proofs to warrant the ſame. III. That it appeared in the progreſs 
of the accounts, that Robert deviſed to his wife all his perſonal 
eſtate, goods and chattels, except a few ſpecific legacies in his will, 
and alſo his houſehold goods and furniture in his dwelling houſe 
on Ormond Quay, and at New Park, and all his coach horſes, 
mares, and cattle of all kinds, hay, corn, and all his plate and 
jewels, with his ready money and gold, and all arrears of rent, 
to the value of 20, ooo J. and that the ſame, upon her death, 
came to the hands of John Rochfort, as her ſole executor ; and 
pet the Maſter had taken no notice thereof, though the decree 
directed an account to be taken of all the aſſets of Robert Roch- 
firt, into whoſe hands they came, and how diſpoſed of. 


The cauſe was heard on the report, exceptions and merits, on 
the 21ſt, 24th, 25th and 28th of April, 1769, by the Lord 
Chancellor L:iford; when his Lordſhip over-ruled the firſt and 
third exceptions, reſerved the conſideration of the ſecond to the 
hearing on the merits, and took time to conſider of his final 
judgment, till the 29th of Fanuary, 1770; when his Lordſhip 
declared, that the mortgage on the lands of Freaghmore, at the 
time of the death of Robert Rochfort the grandfather, was and 
ought to be conſidered as a debt of the ſaid Robert, and that his 
perſonal eſtate, which came to the hands of George, his ſon and 
executor, and fince to the appellant's hands, was liable to the 
payment thereof; and that the reſpondent was entitled to be 
ſatisfied and repaid out of the perſonal eſtate of Robert, reported 
to have come to, and to be remaining in the appellant's hands 
unapplied, all ſuch ſums of money as he had been obliged to 
pay, or had been raiſed by ſale of his eſtate, in ſatisfaction of 
the principal, intereſt and coſts, recovered in reſpect of the ſaid 


mortgage of Freagbmore, together with intereſt for the ſame, 


from the reſpective times of payment thereof, and he decreed the 
lame accordingly. And his Lordſhip further declared, that the 
teſpondent ought to have his coſts of that ſuit againſt the ap- 
pellant, and that John Rochſort muſt have his coſts againſt the 
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of ſuch principal, intereſt and coſts, ſo paid and recovered, to- 
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reſpondent, who ſhould have the ſame over againſt the appel. 
lant ; and decreed the ſame accordingly. And referred it to the 
Maſter, to enquire and report what had been paid by the re. 
ſpondent, or recovered againſt him for the principal money, in- 
tereſt and coſts, in reſpect of the ſaid mortgage of the ſaid lands 
of Freaghmore, deviſed to the reſpondent ; and to compute the 


times of the payment thereof reſpectively ; and that the amount 


gether with intereſt for the ſame reſpectively, ſhould be paid and 
ſatisfied to the reſpondent by the appellant, out of the aſſets of 
Robert Rochfort the grandfather, reported to be in his hands; 
and that the Maſter ſhould tax the reſpondent his coſts of that 
ſuit, as alſo the coſts of John Rochfort, to be paid by the te- 
ſpondent to him ; and that the reſpondent, when his coſts were 
ſo taxed, ſhould be paid the ſame by the appellant, together 
with the coſts to be paid by him to John Rochfort. 


From this decree the appellant appealed, inſiſting, that this 
was not the caſe of an anceſtor making a mortgage, whereby the 
perſonal eſtate is benefited, but the reverſe; being the caſe of a 
purchaſor of an equity of redemption, whereby the- perſonal 
eſtate was diminiſhed ; and the reſpondent had the benefit of 
the purchaſe. That this was not a debt of the Chief Baron's, 
there being no conſideration moving from the lender to him; 
and to ſubje& him to the payment, would be giving the mort- 
gagee an additional ſecurity not contracted for. And as to in— 
tention, there was not the leaſt evidence that he ever intended 
an exoneration; for he even directed the payment of the intereſt 
out of another eſtate, during the life of his widow. But admit- 
ting the mortgage money to have been a debt of the Lord Chief 
Baron Rochfort, and even ſuppoſing that he had expreſsly directed 
that debt to be diſcharged out of his perſonal eſtate ; it was dith- 
cult to conceive, how that point could at all affe& the queſtion 
between the appellant and reſpondent; for they both claimed 
under George Rochfort, to whom the Chief Baron deviſed the 
mortgaged eſtate, appointing him executor and reſiduary legatec. 
George being the owner of both funds, could not by any poſlible 
means be obliged to apply the one in exoneration of the other; 
and the reſpondent, who was only a ſpecific deviſee under Georges 


will, of an eſtate which it was ſuppoſed George ought to bare 
2 diſincum- 
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difincumbered, could have no claim againſt the repreſentative of 
George, except what he derived from his will; and had no right 
therefore to inſiſt, that George was bound to apply the perſonal 
eſtate of his teſtator in diſcharge of an incumbrance on his real 
eſtate. That the original order in 1754, improperly directed an 
account of the aſſets of Robert Rochfort; the queſtion however 
remaining undecided,. no prejudice, beſides the trouble and ex- 
pence of an unneceſſary account, was done to the appellant; but 
that order had ſerved to miſlead the Chancellor in the final de- 
eree, Which ſuppoſed the reſpondent to have a right to inſiſt on 
the application of the aſſets of his grandfather, to diſcharge a 
mortgage upon an eſtate which he did not claim under the will 
of the grandfather, but under the will of his father, who was abſo- 
lute owner both of the real and perſonal aſſets of the grandfather. 
And that the order over-ruling the firſt exception to the Maſter's 
report was erroneous, becauſe the appellant ought not to have 
been charged with the rent of a houſe, which, though it origi- 
nally belonged to the Chief Baron, came to the appellant as part 
of his father's aſſets; but the Maſter ought to have ſet a value 
upou the houſe, and charged the appellant with that value as a 
groſs ſum carrying intereſt; beſides, the houſe in fact ſold for a 
ſum much inferior to the ſuppoſed rent ſet upon it. 


On the other fide it was argued, that a mortgage is a debt of 
the mortgagor, to the payment whereof his perſonal eſtate is pri- 
marily liable (the land being conſidered only as a pledge) as be- 
tween his heir or deviſee and executor, unleſs ſome expreſs, or 
neceſſarily implied declaration of his, exempts his perſonal 
eſtate, and throws the charge upon the real. Here the tranſac- 
tion with Hughes in 1706, was upon the face of it a contract 
tor the purchaſe, not of an equity of redemption, but of the 
land itſelf, for goo/. which was then mortgaged for 450/. The 
plain intent was to put the purchaſor Robert Rochfort, in the 
place of the vendor Hughes, who was to be no longer liable; 
and that he might not be ſo, a ſufficient part of the purchaſe 
money was left in the purchaſor's hands, for ſatisfaction of the 
mortgage-; the purchaſor thereby taking upon him the vendor's 


he had himſelf covenanted to pay it off; and either the vendor 

or mortgagee might, upon that contract, have compelled him to 

pay it, That the purchaſe deed was.expreſs to this purpoſe, the 
| words 
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bond and covenant for pay ment of the mortgage, as fully as if 


„r 


535 


——— words being, which ſaid principal money of 4.0 /. with the 
I772. 


Caſes in Parliament, 


* intereſt thereof from the 1oth day of February laſt, is to be paid 
* and di charged by the faid Robert Rochfort, aut of the confide. 
* ration money in this deed expreſſed: And the receipt on the 
back of the conveyance was correſpondent thereto. Thus Re. 
bert Rochfort's perſonal eſtate became the primary debtor, and 
applicable to the compleating of the purchaſe, by paying off the 
mortgage debt in eaſe of the land thus mortgaged. Nor did the 
mortgagee's ultimate reſort to the land for ſatisfaction, make any 
difference ; he being at full liberty to call upon the real or per- 
ſonal repreſentatives of the mortgagor, for ſuch ſatisfaction. 
That ſo far from any expreſs or implied declaration of Robert 
Rochfort's, for exempting his perſonal eſtate from the pay. 
ment of this or any other of his debts, he by his will made his 
ſon George ſole executor and reſiduary legatee of his goods, 
chattels and perſonal eſtate, after payment of all bis juſt debts 
and legacies ; or, in other words, ſubject thereto, The bequeſt 
to his wife was of ſpecific perſonalties only, neither mentioning 
bond debts or leaſes; and not of that reſidue ſo ſubject to the 
payment of his debts, and found by the- report to have come 
to and remained in the hands of George unapplied, more than 
ſufficient to pay off this mortgage debt, And to what pur- 
poſe were the different accounts of Robert's and George's perſonal 
eſtates directed by Lord Jocelyn's decree in 1754, and afterwards 
taken without objection on the appellant's part, and that order 
acquieſced under to this hour, if the reſpondent was to be ulti- 
mately entitled to no ſatisfaction againſt either? That it makes 
no kind of difference, whether the exoneration be ſought by the 
immediate heir or deviſee, or by the deviſee of ſuch heir or 
deviſee, the res factus, or even a partial heir, being entitled 
to have the perſonalty applied in eaſe of the realty. But if it 
did, the particular circumſtances of the preſent caſe put the re- 
ſpondent's right beyond all doubt. For 1ſt, the mortgage was 
a debt of Robert Rochfort's, whoſe perſonal eſtate was liable 
thereto at his death; and a ſufficient part of that perſonal eſtate 
remaining ſpecifically at this very time, was therefore applicable 
to the payment of the mortgage; as George, by the exprels 
words of his father Robert's will, could take no part thereof to 
himſelf, till after the debts were paid. And 2dly, the appel- 
lant as the executor of an executor, was repreſentative of the 
firſt teſtator, and his father taking the grandfather's reſiduary 
; perſonalty 
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perſonalty only as ſubje& to debts, the appellant could take it 
no otherwiſe, it being {till in him as repreſentative of his grand- CE 
father. That the father George's intent, was not leſs clear than 
the grandfather Robert's: He in his will, coupled theſe lands | 
with other fee ſimple eſtates, giving the rents and profits of the if 
whole to truſtees for the maintenance of his younger ſons, with- 
out any reſerve for payment of the intereſt of this mortgage, 
which he muſt therefore intend to be paid out of his perſonal eſtate, 
2s he could not expect that the mortgagee would wait 15 years, 
till the reſpondent ſhould attain 25; and by allotting theſe 
mortgaged premiſes to the reſpondent as part of his proviſion, he 
muſt intend it to be as full and effectual as that made for his other if 
younger ſons, winch was of lands free from incumbrances ; for i 
otherwiſe the mortgage muft, as in fact it ſince had, have to- il 
I tally ſwallowed it up. He was anſwering a debt of nature, and ( 
carrying into execution his own father's intent, who had anxi- | 
ouſly recommended to him the providing for his younger chil- 1 
dren (the mortgaged lands being part of the fund deviſed for 
that purpoſe) with a temporary bounty from himſelf in the mean 
time. So that however the reſpondent might ſtand nominally 
the deviſee of his father, he was virtually ſuch from his grand- 
father ; the father's deviſe being in purſuance of the confidence 
placed in him by the grandfather, and ſo well ſeconded by the 
grandmother, in giving him up the whole provifion made for 0 
her, in conſideration of an annuity only, to enable him to make | 
proviſion for his younger children. i 
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As to the firſt and third exceptions, the determination upon 
the merits made an end of them; for the appellant at all events 
food charged with 4421 J. and four dozen of filver plates, or 
700 ounces, as perſonal eſtate of his grandfather remaining un- 
*pplied, and over and above the ſpecific bequeſts to his wife; a Ih 
fund amply ſufficient for the reſpondent's demands, without 1 
doing further into the perſonalties, or reſorting to the real eſtate, Ii 
of which the appellant was likewiſe the deviſee. 


After hearing Counſel on this appeal, it was ORDERED and Drexre 


4JUDGED, that the ſame ſhould be diſmiſſed ; and the decree 33 | I 


therein complained of, affirmed. 5 
P · 7 . 1 
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Patrick Blake, = * = Reſpondent, 


Cafes in Parliament. 


John Dickenſon ane Walter Blake, - Appellants. 


11th May, 1772. 


N the 22d of May, 1754, Anthony Blake, deceaſed, the 

father of the reſpondent, executed ta the appellant Walter 
Blake his bond and warrant of attorney, to confeſs judgement 
thereon, in the penalty of 2547 J. conditioned for the payment 
of 12731. 105. ſterling, on the 22d of Augu/t then next; and 
in Trinity Term 1754, judgment was entered up thereon, in 
the Court of Common Pleas in 1reland. 


Anthony Blake, at the time he gave this bond and judgment, 
was in poſſeſſion of a valuable freehold eſtate in Ireland, whereof 
he was tenant in tail, and of which he propoſed to levy a fine 
and ſuffer a recovery, to enable him by mortgage or ſale to raiſe 
money to diſcharge, as well the debt ſo ſecured to the appellant, 
as ſeveral other conſiderable demands, and he accordingly wrote 
to his attorney, Mr. John Concannon, preſſing him to expedite 
the fine and recovery: And the ſame were ſhortly afterwards 
perfected; but he was yet under great difficulty, not being able 


to raiſe money by mortgage, or to meet with a purchaſor for an 
part of his eſtate. 


After the money ſecured by the bond and judgment became 
due, the appellant Blake wrote many letters to Anthony Blale, 
preſſing payment of all or part at leaſt of the debt. Whereupon 
he wrote a letter to the appellant, apologizing for his inability 
to pay any part of the debt, on account of his not being able to 
raiſe any money by mortgege or ſale of his lands. 


The appellant Blake and Anthony, having been for ſome yea! 
very intimate, and their intimacy ſtill ſubſiſting, Anthony ſe— 
queſted the appellant to uſe his beſt endeavours to procure a pul- 
chaſor ſor part of his eſtate at leaſt, to enable him to diſchaſge 
the debt due to the appellant: And it being neceflary for tbe 


appellant Blake to be furniſhed with a ente roll of the 2 
and 
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treat for the ſale of it; Anthony for this purpoſe, on the 22d — 


of March, 1759, wrote and ſent a letter to the appellant upon 
the ſubject, and incloſed therein the rent-roll: But the ap- 
pellant Blake being unable to accompliſh a fale, and being 
at this time very much in want of money, he on the 22d of 
April, 1759, for a full and valuable conſideration, aſſigned 
over to the appellant Dzc&enſon, the ſaid judgment obtained 
againſt Anthony Blake, and the money due thereon. And on 


upon his real eſtates deſcended to Valentine, his eldeſt ſon and 
heir. | | 


In Trinity Term, 1759, the appellant Dickenſon ſued out a 
ſcire facias againſt the heir and terre-tenants of Anthony Blake, 
to ſhew cauſe why the ſaid judgment ſhould not be revived; and 
the writ was ſerved on the ſeveral tenants of the eſtates, to which 
Robert Bodkin, and ſome others of the tenants, pleaded the 
ſtatute of the 11th of Queen Ann, made in Ireland to prevent 
exceſſive and deceitful gaming; whereby / inter alia it is en- 
acted, That from and after the it of November, 1711, all 
« notes, bills, bonds, judgments, or other ſecurities or con- 
* veyances whatſoever, given, granted, drawn, entered into, or 
executed by any perſon whatſoever, - where the whole or any 
© part of the .confideration of ſuch conveyances or ſecurities, 
* ſhall be for any money or other valuable thing whatſoever, 
„won by.gaming at cards, dice, tables, tennis, bowls, or other 
games whatſoever, or by betting on the ſides or hands of ſuch as 
* ſhall game at any of the games aforeſaid, ſhall be utterly void, 
«fruſtrated, and of none effect.“ 


In Hilary Term, 1760, Valentine Blake, by his next friend (he 
being under age) filed his bill in the Court of Exchequer in Ire- 


land, againſt-the appellants and others; charging, that his ſaid | 


father Anthony Blake was drawn in by the appellant Blake, to 
play or game at cards or dice, or both, at the races of Loughrea, 
in the county of Galway, in Auguſt, 1753; and that the ap- 
pellant Blake won from the ſaid Anthony, 45 l. 10g. and 911. 
and that Anthony on the iſt of September, 1753, gave two pro- 
miſory notes to the appellant B/ake, for the money fo won. 
That on the iſt of November, 1753, Anthony was again prevailed 
I upon 


the 25th of that month, Anthony Blake died inteſtate ; where- 
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— upon to play or game for money at cards or dice, or both, with 


the appellant Blake, at a coffee houſe in Galway, when the ſaid 
appellant won from Anthony, 1137 J. for which he gave to the 
appellant his two promiſory notes, one for 157/. 10. and the 
other for 997 J. 15s. That afterwards, Anthony at the Eagle 
tavern in Dublin, in the year 1754, executed the ſaid bond and 
warrant of attorney, to confeſs a juigment to the appellant Blake, 
who cauſed the ſaid judgment to be entered thereon ; and that 
there was no conſideration for the ſaid bond and judgment, ex. 
cept the ſaid promiſory notes paſſed for the ſaid gaming debt, 
And further charging, that the appellant B/ake aſſigned the ſaid 
judgment to the appellant Dickenſon, without his previous know- 
ledge, and without conſideration ; and which aſſignment was ſo 
made, with intent to elude the ſaid act of parliament for pre. 
venting gaming. Therefore the bill prayed, that the appellant 
Dickenſon might be reſtrained by injunction, from proceeding at 
law on the ire facias, until the hearing of the cauſe ; and that 
the ſaid judgment and aſſignment thereof might be ſet aſide, and 
the ſaid bond delivered up to be cancelled ; and that the appel- 
lant Dickenſon, and all perſons claiming under him, might be 
injoined by the perpetual injunction of the Court, from ſuing 
or moleſting the ſaid Valentiue Blake, or his eſtate, for recovery 
of the ſaid judgment debt. 


On the 26th of OHAober, 2 Valentine Blake died, on 
upon the reſpondent by his next friend, he being then an infant, 
on the 27th of November following, filed his bill of revivor, 
as brother and heir at law of Yalentine; which bill was after- 
wards amended : And the reſpondent having attained 21, he 
then proceeded in the cauſe in his own name, under the uſual 
order for that purpoſe. 


To theſe bills the appellants put in their anſwers, and excep- 
tions being taken thereto, further anſwers were put in. The 


_ appellant Dicienſon, by his anſwer ſwore, that he was a ſtranger 


to the conſideration given by the appellant Blake to Anthony Blate, 
for the ſaid bond and warrant to confeſs judgment ; and that 
he was a purchaſor of the ſaid judgment entered up thereon, 
for the full value, without any fraud or notice, and he ſet out the 
conſideration given for the ſame. The appellant B/ake, by his 


anſwer, admitted he had frequently gamed with Anthony Blake, but 
| ene 
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poſitively {wore he gave the full value in money, for the pro- N 
miſſory notes mentioned in the bill, for 45 J. 10s. and 911. Ad 
that all their gaming notes had been delivered up, and the ac- 

counts of their gaming tranſactions ſettled at a tavern, called 

the Eagle, in the town of Galway, in February or March 1754. 

And there being a balance of about 4 /. 11s. due to Anthony 

from the appellant B/ake, the ſame was paid by him to Anthony; 1 
and that the ſaid. gaming accounts being ſo ſettled, the notes that . 4 
paſſed between them for the ſums won at play, were delivered | 
up on both ſides, and cancelled. He further ſwore, that Anthony 
prevailed upon him to advance and lend him conſiderable ſums 
of money, and to pay money for his uſe, for which Anthony 
uſed to give his promiſſory notes; and that in 1754, when 
Anthony came to Dublin, for the purpoſe of levying a fine, and 
| ſuffering a recovery of his eſtates, to enable him to pay his debts, 
| the appellant and Anthony, on the 22d of May 1754, met at 
the Eagle tavern in Dublin, and an account having previouſly 
been ſettled between them, the bond and warrant of attorney in 
the bill mentioned were executed. And he poſitively ſwore, that þ 
the conſideration of the ſaid bond was compoled of money he | 
had lent and paid to and for Anthony Blake at ſeveral times, and | 
about 15 /. he lent him at that very time; and that no part of | 


the conſideration thereof, was money won at play, or gaming of i 
any ſort. | | j 


— — — 
— — — — 
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_— - 
* — 


Iſſue being joined, and the great queſtion in the cauſe being, 4 
whether the whole or any part of the conſideration of the ſaid | | 
bond, bearing date the 22d of May 1754, given by Anthony Blake i 
to the appellant Valter Blake, upon which the ſaid judgment | 
was entered up, was for money won at gaming ; the parties en- f 
tered into proofs, and examined witneſſes in ſupport and contra- | 
dition of this queſtion of fact. The reſpondent inſiſted, that 
the appellant was not in circumſtances to lend or advance ſuch 
a ſum of money to Anthony, as was ſecured by the bond ; but 
he wholly failed in proof on this point, and inſtead of ſupport- 
ing this allegation, it was clearly proved, by ſeveral witneſſes 
produced on the part of the appellants, that the appellant Blake 
i 1753 and 1754, was a man in very good circumſtances. That 
be had ſhortly previous to this time, been married to his then 
wife, with whom he had got a fortune of 2000 J. in money, be- 


udes a jointure ſhe became entitled to upon the death of her 
n 5 


former 


when the appellant won money of Anthony ; the laſt two witneſſes 


Francis Blake, a witneſs well inclined to ſerve the reſpondent's 


pellant, which he refuſed, as he had heard that Anthony had 
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former huſband. That. he had alſo about that time ſold a farm 
or two of his own, and a large ſtock of cattle he had upon the 
farms, ſo that he was in money to lend a ſum much exceeding 
the ſum ſecured by the ſaid Anthony Blake's bond; and beſides 


this, ſeveral perſons intimately acquainted with him, depoſed 


to his being eſteemed a man of fortune. The reſpondent al ſo 
inſiſted, and proved by one witneſs, that in the year 1753, Au- 
thony and the appellant Blake, played at cards together a whole 
night, at the houſe of John French, at Loughrea, in the race 
week; and the reſpondent alſo proved by two witneſſes, that 
they played at dice at Lynch's Coffee Houſe in Galway, in 1753, 


ſpoke poſitively to about 100 guineas, and to their information 
and belief to about 1000 J. and ſaid they ſaw ſome of the money 
won, paid; and according to their information and belief, An- 
thony gave his note to the appellant B/ake for the money won 
at play; and for which, as they were informed and believed, Au- 
thony afterwards gave his bond to the appellant Blake: And 


purpoſes, depoſed to a converſation he had with Anthony Blake, 
when he was in priſon about a year before his death, when An- 
thony declared, that the debt due to the appellant Blake was con- 
tracted by gaming. Marcus Blake depoſed, that he being in com- 
pany with Anthony and the appellant Blake, at the Eagle tavern in 
Dublin, was aſked to witneſs a bond from Anthony to the ſaid ap- 


loſt at play to the appellant a large ſum, and therefore deponent 
did not chooſe to witneſs any writing between them, leſt he 
ſhould at any time be called upon to give evidence thereof, they 
being both his friends; but ſaid he had heard and believed, that 
a bond was executed by Anthony ; for that Anthony, on the day 
after he exccuted the ſaid bond and warrant of attorney, told de- 
ponent of it; and deponent heard, that the bond was given for 
money which the appellant had won ſometime before of Anthony 
at gaming; the ſaid Anthony having ſo informed the deponent- 
Robert Bodkin, a defendant in the cauſe, and one of the terre- 
tenants of the eſtate of Anthony Blake, being alſo examined on 
the part of the reſpondent, depoſed, that he was a creditor of 
Anthony Blake's, and had a converſation. with Magdalen, tbe 
widow of Anthony, on the day of his burial, when ſhe declared 
ſhe would diſpute the appellant Blake's judgment, as it wi 


given for a gaming debt. That on the next day be called ol 
3M | | the 
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the appellant Blake, and introduced a diſcourſe relative to the ww 
aid Magdalen and her ſon's affairs, and mentioned the ſaid judg- 


ment or bond debt, which ſhe ſaid was gaming money, and de- 
clared ſhe would litigate it; whereupon the appellant Blake made 
anſwer, that the bond was not all gaming money, for that he gave 
Anthony Blake good gold out of his pocket. That deponent after- 
wards went to Magaalen, and acquainted her with what the appel- 
lant had ſaid, and told her it would be a pity the appellant ſhould 
not be paid what money he paid out of his pocket to Anthony. 
The reſpondent likewiſe examined Miles Burke, who depoſed, that 
he was very intimate with Antbony Blake, to the day of his death, 
and was much with him in Faly 1758, when he was confined 


2 gaming debt of 1100 J. or 1200/7. to the appellant Blake. That 
in 1759, the appellant Blake often viſited Anthony; and when 


be was upon one of ſuch viſits he deſired the deponent to with- 


draw, for he had buſineſs with Anthony ; whereupon deponent 
left the chamber, and went into an adjoining cloſet, which was 
divided from the chamber by a thin partition of boards; and 
Anthony Blake's wife having deſired deponent to watch the ap- 
pellant Blake narrowly, whenever he came to Anthony, in order 
to diſcover what buſineſs he had with him, the deponent there- 
fore when he withdrew to the cloſet, liſtened attentively, and 
plainly heard the difcourſe between them, which was as follows, 
viz, the appellant ſaid, © Mr. B/ake, is it not time you ſhould 
put me in ſome poſture of payment of the money you owe 
me, which is a debt of honour, and which I won fairly from 
„you?“ Whereupon Anthony, in fome paſſion, anſwered, ** that 
* it was ungenerous to preſs him in his confinement for money, 
„which you know is not in my power to pay.” And ſaid fur- 


for I have paſſed a bond and warrant to you for the debt, and 
* levied fines, and opened my eſtate, to make it liable to your 
debt, and other judgments which are againſt me.” And the 
appellant further ſaid to Anthony, that he had promiſed the ap- 
pellant to go to Dublin ſometime before, to ſell the lands of 
Cregmore, part of his eſtate, for payment of the appellant's debt; 


as he promiſed, for want of money, and that he could not pre- 
vail on his wife to levy a fine on the ſaid lands: And thereupon 
the appellant ſaid, if he applied to him, he would get money 


to 


in Galway goal. That Anthony told the deponent, that he owed 


ther, „ have done every act in my power to ſecure your debt, 


whereupon Anthony declared, that he could not go to Dublin, 
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to anſwer the expences to go to Dublin on the occaſion ; and 


' vious to the execution, Marcus Blake, a woollen draper 1n Dub- 
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that he had a Dublin man, or a county of Mayo man, ready to 
treat about the purchaſe of the ſaid lands. And the deponent 
further depoſed, that during the ſaid converſation, the appel. 
lant Blake told Anthony, that his greatet uneaſineſs about the 
debt was, for fear any thing might happen to Anthony, by which 
the deponent believed he meant Anzhony's death, that, in ſuch 
caſe, Anthony's children, or friends might diſpute the debt with 
the appellant, or his repreſentatives, as it was a gaming debt. 
The reſpondent only examined two other witnefſcs, worthy of 
the leaſt attention, viz. Patrick Darcy and James Barnvell; 
the firſt of whom ſpoke of a converſation he had with the ap- 
pellant Blake, after Anthony Blake's death, relative to a judy. 
ment bond, or demand he had againſt Anthony's eſtate ; when he 
adviſcd the appellant to accept all the money he i lent Au- 
thony, and to give up that part which was loſt at gaming; but 
the deponent believed the appellant refuſed to do this: And ſaid, 
that from the converſation which paſſed between the deponent 
and the appellant, the deponent really believed a great part of 
the appellant's demand againit the eſtate of Anthony, was on ac- 
count of money loſt at gaming; and he aſſigned as a cauſe for this 
belief, informations from ſeveral perſons, that Anthony and the 
appellant often gamed together, and loſt ſeveral ſums to each 
other ; but never was preſent when they gamed. The other 
witnels, James Barnwell, was one of the atteſting witneſſes ta 
the execution of the bond and warrant of attorney for confel- 
fing the judgment in queſtion; and he depoſed, that they were 
a at the Eagle tavern in Dublin, and that Anthony Blake, 
the deponent, and a waiter at the tavern, were the only per- 
ſons in the room to the belt of his recollection ; and he and 
the waiter were witneſſes to the execution thereof: That pre- 


lin, the ſaid Anthony Blake, the appellant Blake, and the depo- 
nent, were in company together for ſeveral hours in the faid 
tavern, and when it became ſo late in the night, that Marcus 
Blake went home, Anthony and the appellant had a converſi- 
tion together about an account, but deponent could not recol- 
lect what they ſaid ; and thereupon the appellant took out of 
his pocket, and handed the ſaid bond and warrant of attorney - 
to Anthony, who looked it over for ſome time, and either he 
or the appellant rang the bell, or called the waiter to bring 


pen 
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pen and ink; which being done, deponent was about going, but 
was either by the appellant or Anthony defired to ſtay; and he 
faw the ſaid bond and warrant of attorney executed by Anthony, 
and he and the waiter witneſſed it. That the appellant gave to 
Anthony, ſome money and Bank notes, and ſome other papers, 
but to what they amounted, or the contents of the papers he 


could not depoſe. That no account was then ſettled between: 


the appellant and Anthony, ſave as aforeſaid ; and the bond and 
warrant of attorney were ready drawn and filled up, when pro- 
duced to Anthony by the appellant, and the penalty or condition 
never mentioned, or the conſideration, That they were executed 
by candle-light, late at night, or very early in the morning, in 
regard Anthony Blake, Marcus Blake, the appellant Blate, and 
the deponent ſat ſeveral hours together, and it was clear day- 
light when they parted. And he believed, that whatever account 
was between the appellant and Anthony, it was ſettled by them 
before they met in company with the deponent. 


The appellants controverted this evidence, not only by prov- 
ing very fully that the appellant was in circumſtances to lend 
2 ſum of money, exceeding the ſum ſecured by the ſaid bond, 
but by examining many witneſſes who proved declarations made 
by Anthony Blake, of the appellant Blake having promiſed to 
lend him 12 or 1300 7; of his being under great obligations 
to the appellant Blake, for his ſupplying him with money in 


the appellant a preference in payment of his debt to all his other 
creditors ; of his having levied a fine and recovery of his eſtates, 
to enable him to raiſe money to fulfil ſuch his intentions, by 
Paying the appellant ; and of his denying that the money he ſtood 


indebted to the appellant was a gaming debt, but a real deht 
for money lent. 


— 


On the 24th of January 1770, the cauſe came on to be heard 


being continued for ſeveral days, on the 27th of Fune 1770, 
the Barons pronounced an order, directing a trial at law, at the 
then next Galway aſſizes, upon the following iſſue, viz. whe- 
ther the whole or any part of the confideration of the bond, 
pon which the judgment in the pleadings mentioned was en- 


tered, was for money won at gaming? And it was ordered, that 


his greateſt want; of his reſolution, on that account, to give 


before the Barons of the ſaid Court of Exchequer, and the ſame. 
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— the ſheriff of the ſaid county of Ga/way ſhould return a grand 
panel of the frecholders of the ſaid county to the chief remem. 
| brancer of the ſaid Court or his deputy, who was thereout to 
name forty-eight, and each party was at liberty to ſtrike out 


twelve, and the remaining 24 were to be the jury for the trial 
of the ſaid iſſue. 


The appellants intended to have immediately appealed againſt 
this order; but the Houſe not ſitting before Galway aſſizes, they 
were obliged to appear on the trial of the ſaid iſſue, which came 


on the 3 iſt of Auguſt 1770; when a verdict was found in favour 
of the reſpondent. 


| The appellants upon the trial objected to the examination of 
Robert Bodkin, who was offered as a witneſs on the part of the 

reſpondent, becauſe he was one of the terre-tenants of the eſtate 
| of the ſaid Anthony Blake, who pleaded the ſaid ſtatute of the 
11th of Queen Ann; but the judge over-ruled the objection, 
and allowed him to be examined as a competent witneſs, and 
he accordingly gave evidence to the effect before ſtated, Diffe- 
rent parts of the appellant Blake's anſwers to the bill in the Ex- 
chequer, were allowed to be read on the part of the reſpondent, 
i upon which the appellants counſel read other parts thereof 
which made for him : Notwithſtanding which, the judge who 
tried the cauſe, in ſumming up the evidence to the jury, was 


pleaſed to inform them, that no part of the anſwers was any. ſort 
of evidence for the appellants. 


The appellants conceiving themſclves greatly aggrieved by 
this trial and verdict, and having ſubſequent thereto diſcovered 
very material evidence, of which they were totally ignorant before | 
and at the time of the trial, they therefore moved the Coutt of 


> Exchequer for a new trial ; upon which occaſion affidavits were 
124 before the Court on both ſides. 


The appellant Blake by his affidavit epoſed, that Fobn Smith 
by the name of Smyth Pendergaſt of Gort, Eſq; was one of the 24 
jurors named in the panel returged for the ſaid trial; and he belier- 
ed, that the ſaid John Smith of Gort was the perſon intended by the 
name of Smyth Pendergaſt in the panel; and when the name of 
Smyth Pendergaſt was called on the trial, and the judge was 4c 
quainted with the wüſnomer, he would not permit the ſaid Joi 
Smith, 
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nith, who was preſent, to be called, though deſired by the appel- 
lants counſel ; and thereupon the appellants counſel challenged the 
array of the panel on account of the ſaid miſnomer; and that 
therefore the deponent was adviſed and believed, the ſaid iſſue 


the order. That Neptune Lynch was examined on the trial on 
the part of the reſpondent; who depoſed to his being preſent at 
a converſation on the laſt day of Trinity Term 1754, between the 
appellant Blake and the ſaid Anthony Blake, relative to a promiſe 
the ſaid appellant had made to ſupply Anthony with ſome money : 
On which occaſion, Anthony having got very warm, mentioned 
the ſaid appellant's having got a bond from him for a gambling 
debt, and that he afterwards fuftered a recovery to lay his eſtate 
open to the payment of it; and that the deponent thereupon an- 
ſwered, © You have done only what you ought, and there is no 
* merit in you to ſign a bond and ſuffer a recovery for money 


converſation ever paſſed.; and that no part of the. conſideration 
of the ſaid bond was for money won at gaming, but all for money 
lent, That the ſaid Neptune Lynch was not before examined in 
this cauſe.: And that the deponent ſince the aid trial accident- 


deponent's agent, ſuch declarations of the ſaid Neptune Lynch's, 
relative to the matters in conteſt, made by him antecedent to the 


by him on the trial, as the deponent was adviſed by his counſel, 
would either totally deſtroy, or at leaſt ſtrongly impeach, his 
credit with any jury. That ſeveral parts of the appellants an- 


were by the direction of the reſpondent's counſel alſo read; but 
the judge in ſumming up the evidence, and giving his directions 
to the jury informed them, that none of the ſaid anſwers was 
any ſort of evidence on the deponent's part, or to that effect; 
although the deponent's counſel inſiſted on the contrary, as the 


N reſpondent's counſel had read part thereof. And that no evi- 
. dence was laid before the jury, that could induce them to believe, 
- that 1 51. 155. or any particular ſum was lent by the deponent 
: to the reſpondent, ſave in the deponent's ſaid anſwers. 


The appellants alſo read on this motion the affidavit of G 
iavus Warner, an attorney who attended the trial, and who de- 
— .. poled, 


did not receive a trial purſuant to the directions and meaning of 


« fairly won: And the appellant poſitively ſwore, that no ſuch 


ally diſcovered two credible witneſſes, who had diſcloſed to the 


trial, and ſuch other circumſtances relative to the evidence given 


ſwers in the cauſe being read on the trial, other parts thereof | 
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| —— poſed, that on the trial the appellant's counſel objected to the 


examination of Robert Bodkin as a witneſs, becauſe he was one of 


the terre-tenants of the ſaid Anthony Blake's lands, who pleaded 


the ſaid ſtatute of the 11th of Queen Arn, to prevent gaming, 
to the ſcire facias; and that therefore he would have been liable 
to coſts, if ſuch plea was not ſupported ; yet the judge received 


his evidence. That Marcus Blake was produced on the trial on 


the reſpondent's part, who depoſed, that in May, 1754, he wa 
in company at the Eagle tavern in Dublin, with the ſaid An- 
thony Blake, the appellant Blake, and James Barnwell, from 


about ſeven o'clock one evening, until late in the evening of the 
next day, playing at cards, and he being fatigued was going 


home, when the ſaid Anthony, or the appellant, requeſted him 
to ſtay, and witneſs a bond which the ſaid Anthony Blake ſaid 
he was to give the appellant; and which the ſaid Marcus de- 
poſed he refuſed to do, as he believed: it to be for a gaming 
debt, and they were both his friends, and he would not chooſe to 
be called upon as an evidence. And the ſaid Marcus further 
depoſed, that he told the appellant, that he might get Mr. Barn- 
well and the waiter, or the man of the houſe, to witneſs the ſaid 
bond. And further, that he (Marcus) enquired of the ſaid An- 
thony Blake, in the ſaid appellant's hearing, whether he intend- 
ed to paſs a bond for his late Ga/way adventure, meaning (as the 
ſaid Marcus explained himſelf) for a large ſum which he had 
heard the ſaid Anthony had loſt at gaming, at Lynch's coffee- 


houſe in Galway, to the appellant Blake ; and that Anthony an- 


ſwered in the affirmative, in the appellant's hearing, who did not 
contradict Anthony's affertion, and that thereupon the ſaid Mar- 
rus retired, as he alledged, or to that effect. And the ſaid Gu 
Warner further depoſed, that Miles Burke was examined on the 


trial, on behalf of the reſpondent ; and the judge in ſumming up, 


having mentioned that the ſaid Miles Burke's evidence was very 
doubtful in his opinion, and the trial having laſted from ten in 
the morning till ſix or ſeven in the evening, the judge deſired 
to know from the jury, if they thought they would take vp 
more than half an hour in conſidering of their verdict, ſignifying 


to them his intention of retiring from Court for about that time, 


when John Morgan, one of the jury, anſwered, that they would 
not be above ten minutes: That the jury having made a motion 
as if to retire to the jury room, they inſtantly returned to theit 
former place in the jury box, and ſome or one of them 1 

2 mms the 
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they were ready to deliver in their verdick: Whereu bon Sir John 
O Flaberty, the foreman, pronounced the following verdict, as 
the verdict of the jury: “ We find, that ſome part of the con- 
.« ſideration of the ſaid bond, in the iſſue mentioned, was for 
e money won at gaming.“ Whereupon the ſaid John Morgan 
called out, We find that 15 J. 155. of the ſaid bond was for 
money lent by the defendant Multer to the ſaid Anthony Blake, 
e and the refidue of the money won at gaming.” That one of 
the appeHant Blake's counſel, having mentioned that he heard 
Mr. Morgan give the ſaid latter verdict, but not the foreman; 
the judge thereupon aſked the 2 what was the verdict of 
the jury, when the foreman repeated the words ſo ſpoken by 
Morgan, and delivered them as the verdict of the jury. And 
that from the time the judge had finiſhed his charge to the jury, 
none of the jury retired to the corner of the jury box, or conſult- 
ed or ſpoke in the leaſt together, that the deponent could ob- 
ſerve, until the ſaid laſt mentioned verdict was delivered by the 
foreman, although deponent was, during the whole time, very 
attentive to what the jury ſaid and did; and therefore he be- 
lieved, neither the foreman, or Morgan, ever conſulted with their 
fellow jurors before they ſpoke, or delivered the verdict afore- 
ſaid, And the appellant, on the ſaid motion for a new trial, 
alſo read the affidavit of Patrick O'Brien, an attorney, who at- 
tended the trial; whereby he depoſed. to the ſame effect as Gu/tg- 


ous Warner. 


The-reſpondent, to oppoſe the new trial being granted, read, on 
the motion, an affidavit made by himſelf, denying that the coun- 
{el for the appellants offered to waive any objection on account 
of the miſtake in the jury pannel, in the name of Jobn Smith 
Pendergaſt; on the contrary, that the reſpondent's counſel made 


depofing, that ſeveral parts of the appellant Blake's anſwers were 


men of fortune and good characters. That Robert Bodkin, on 
his being produced by the reſpondent, ſwore that he did not give 
any directions to file any plea to the ſaid ,/eire facias, iſſued to 
revive the judgment. That deponent believed the appellant 
Blake, long before the trial, knew that Neptune Lynch would be 
examined on the deponent's part on the ſaid trial; for deponent 
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this offer, on the appellants-counſel challenging the array. And 


tead on both fides : That the-cauſe was tried by a jury of gentle- 


Ns preſent ſeveral months before the trial, when the ſaid Nep- 
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tune Lynch informed Patrick O'Brien, the appellants attorney, 
— — that he could not avoid diſcloſing what he knew relative to the 
ſaid bond, if called upon; and deſired Mr. O'Brien to tell the 
appellant Blake ſo. That Neptune Lynch was a man of good 
character, and a juftice of the peace, and deponent did not believe 
the appellant Blake had, or could get any witneſs to impeach the 
teſtimony given' by Mr. Lynch on the trial. That the judge, who 
tried the cauſe, did not give any particular charge to the jury to 
find for either (ide: And he believed every diſintereſted perſon. 
preſent was convinced, that the jury brought in a juſt verdict. 
That the judge did not inform the jury, that none of the anſwers 
read on the trial was any ſort of evidence for the appellants; 
but declared, the jury were the beſt judges what credit they 
would give to the ſaid anſwers, and to the witneſſes examined; 
and that the jury were not precluded by the reading of the ſaid 
anſwers, from judging thereof, and of the evidence given on 
both fides. He alſo ſwore that the jury did conſult before they 
gave in their verdict: And that he verily believed the applica- 
tion for a new trial was calculated only to delay hearing the cauſe 
in the Court of Exchequer, and to worry the deponent with ex- 
pence; for he had been informed and believed, that the appel- 
lant Walter Blake had often declared, both before and ſince the 
trial, that he never would deſiſt putting the deponent to expence 
and trouble, while he was worth a ſhilling, or to that effect. 


The Barons, after hearing theſe affidavits, and the certificate 
of the judge who tried the cauſe read, made an order, refuſing 
the motion for a new trial, with coſts. 


And on the 7th of December 1779, the cauſe came on to be 
heard, upon the judges certificate of the verdict and merits ; when 
the Court was pleaſed to .decree the reſpondent a perpetual in- 
junction; and the appellants. to cauſe ſatisfaction to be acknow- 
ledged on the record of the judgment in the pleadings mention- 
ed, and to pay the reſpondent his coſts. 


J. Burland., From both the decrees and the order refuſing a new trial, the 
K. Perryn. preſent appeal was brought; and on behalf of the appellants it 
was inſiſted, that the bill ought to have been diſmiſſed at the 
hearing; as the queſtion between the parties was a fact only 


triable at law, and which might .and ought to have bob ene 
_ 2 
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under the plea to the ire Faczas, to revive the judgment z and * 
conſequently there could be no juſt ground or neceſſity for a ns 
Court of Equity to interpoſe, by directing any iſſue between th: 
parties. But ſuppoſing the Court had juriſdiction, and did right 
in directing ſuch iſſue, yet no trial had been yet had purſuant to 
the meaning of the order of the 27th of June 1770, the ſheriff 
having returned 23 freeholders of the county of Galway, inſtead 
of 243 there being no ſuch perſon as Smyth Pendergaſt, one of 
the jurors named in the panel. If however the jury had been 
properly ĩimpanelled, and were competent to try the cauſe, they 
might probably have founded their verdict upon the evidence of 
Robert Bodkin, who was one of the tenants of the eſtates of An- 
thony Blake, and had pleaded the ſtatute of 11th Ann, and there- 
fore ought not to have been permitted to be examined as a wit-" 
neſs on behalf of the reſpondent, nor ought his teſtimony to have 
been received, as he was an 1ntereſted witneſs. That the reſpon-. 
dent's caſe did not appear to be varied from what it was at the 
hearing in the Court of Exchequer, by any additional proof upon 
the trial, except by the evidence of Neptune Lynch ; who not 
having before been examined as a witneſs in the cauſe, the pro- 
ducing him upon the trial of the iſſue was a ſurpriſe upon the 
appellants, and they could not therefore be prepared to invali— 
date his teſtimony; but fiance the trial, they had made material 
diſcoveries to impeach his evidence, That the judge, who tried 
the cauſe, miſdirected the jury, in declaring that no part of the 
appellants anſwers was any evidence for them, contrary to the 
eſtabliſhed rule of evidence; nothing being more known or cer- 
tain, or more conſonant to reaſon, than if a perſon will have re- 
courſe to his adverſary's anſwer, he muſt take his whole teſti- 
mony together, and ſhall not be permitted to garble it, and read 
particular parts; but the whole anſwer is to be read, if required, 
and is evidence at law. That the verdict obtained under theſe 
circumſtances, was.contrary to evidence; the bond in queſtion 
being prima, facie.evidence, on the appellants part, of the loan of 
the principal money thereby ſecured, or of a valuable conſidera- 
tion for the ſame; and this evidence was ſupported by poſitive 
proof of declarations by Anthony Blake the obligor, that the 
whole conſideration of the bond was for money lent : Whereas 
the evidence on the part of the reſpondent was preſumptive only, 
ariſing from converſations had at leaſt twelve years before the 
time of giving evidence of them, and contradicted by the poſi- 
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tive oath of the appellant Blake in his anſwer; who ſwore to 
have lent Anthony the whole money for which the bond was 


given, and contrary alſo to the repeated declarations of Anthony 
himſelf. That if the above.ceaſons, taken fimply, were nat a ſuf. 
ficient foundation for granting a new trial; yet being taken al- 
together, there could not be any juſt ground to refuſe it, and 
bind the appellants in a caſe of this nature, and where the de. 
mand was ſo conſiderable, by one verdift; and eſpecially in the 
caſe of a purchaſor, as the appellant Dickenſon was, for a full and 


valuable conſideration, without any notice whatever that any 


part of the conſideration of the bond and judgment was for a 


gaming debt; and where the appeHant Blake had in his anſwer 


poſitively (worn to the lending of the whole money thereby ſe. 
cured. It was therefore hoped, that the decrees and order 
would be reverſed, and the reſpondent's bill diſmiſſed with coſts; 


or at leaſt that a new trial would be granted in any County of Fre- 
land, except the counties of Galway and Roſcommon, where the 


reſpondent had powerful intereſt and connections. 


On the other fide it was contended, that the appellants having 
themſelves obeyed, and concurred in carrying into execution the 


order of the 27th of June 1770, by proceeding to a trial of the 


iſſue thereby directed; were for ever concluded from complain- 
ing thereof, and that order was now become final. That all 


their objedtions in ſupport of the motion for a new trial, were 
fully anfwered by the reſpondent's affidavit ; and the ſeveral facts 
. by them alledged, were clearly proved to be but ſo many miſrepre- 


fentations of what paſſed at the trial; and if the ſuppoſed diſ- 


covery of two witneſſes who could diſcredit Lynch's evidence, 
was once admitted as a-reaſon for granting a new trial, it would 
be opening a door to every kind of perjury, by giving parties an 
opportunity of making a new caſe ex p Jaco. That the appel- 


lants prayer of a new trial in any county in Ireland except Gal- 
way and Roſcommon, where the reſpondent was ſaid to have power- 


ful influence, was calculated only to blind and miſlead : The 
evaſive and unfatisfattory accounts of the tranſaction in queſtion 
given in the appellants own anſwers, and which muſt have ap- 


peared to the jury, went much further in procuring the reſpon- 


dent a verdict than all his ſuppoſed influence, and would have 


had the ſame effect wherever the iſſue had been tried. The 


judge. who tried it, was ſatisfied with the verdict, and the cauſe 


3 | 5 ; had 


Caſes in Parliament, 
had been finally heard upon his certificate. It was high time, 
therefore, for the reſpondent to be at peace, 


Accordingly, after hearing counſel on this appeal, it was oR 


DERED and ADJUDGED, that the ſame ſhould be diſmiſſed ; and 
the decrees and order therein complained of, affirmed, 


William Panter, and William Turner, Appellants. 
His Majeſty's Attorney General, — Reſpondent. 
92 25th May, 1772. 


Y the act of tonnage and poundage of the 12th Charles IT. 

and ſeveral ſubſequent ſtatutes, certain duties were laid on 
rice imported, amounting to 65. 4 d. and twelve twentieth parts 
of a penny per hundred weight, with a drawback of 5 5. 9 d. al- 
lowed on exportation; ſo that there remained a net duty to the 


Crown of 74. and twelve twentieth parts of a penny per hundred 
weight. 


In the year 1767, and for ſome time before, there was a great 
ſcarcity of corn in this kingdom ; whereupon the Legiſlature 
thought proper not only to prohibit the exportation of all ſorts 
of corn out of the kingdom, but alſo to encourage the free im- 
portation of it from foreign parts; and among ſeveral acts paſſed 
to increaſe proviſions in that year, there was one intitled ; “ An 
act for allowing the free importation of rice, ſago powder, and 
* vermicelli into this kingdom, from his Majeſty's colonies in 
* North America, for a limited time.” By which it was enact- 
ed, © that from and after the 4th day of May 1767, it ſhall and 
may be lawful to any perſon or perſons to import into Great 
* Britain, from any of his Majeſty's colonies in North America, 
*atany time or times before the 1ſt day of December 1767, any 
rice, without the payment of any ſubſidy, cuſtom, duty or 

impoſition whatſoever, any thing! in any former act or acts to 
the unn emen. 


On the zoth of May 1767. 2 Nutt imported, at the port 


of Loudon, 3660 hundred weight of rice from South Carolina; 
Vo. VI. 7 B and 


333 


— Ay 
1771. 


Dress 
affirmed. 


M. S. Jour. 
ub anno 1772. 


P» 687. 


Caſe 49. 


— «„ —ͤͤ — . = 
a - 


1772. 
Ann mmm 


—A— and on the iſt of June following, he imported al ſo at the 
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port of London, 178 5 hundred, weight of rice from the ſame 
place. 


On the 2d of June, William Thompſon imported at the port 
of London, 883 cut. 2 qr. 21 G. of rice from Georgia. And on 
the 3d of June, Meſſrs. Smith and Naſh imported, at the port 
of London, 1800 cut. of rice, from South Carolina. 


As it was foreſeen that merchants importing rice under the 


act above ſtated, might again export the ſame to foreign parts, 


duty free, whereby the propoſed benefit to this kingdom would 
be turned to its diſadvantage; therefore, the Committee of Sup. 
ply of the Houſe of Commons, upon the 2d of June, 1767, te- 


ſolved, that a ſubſidy of fixpence in the pound, according to 


the value ſpecified in the book of rates, referred to by the a& 
12th Charles IT. ſhould be laid upon the exportation from this 
kingdom, of ſuch rice as ſhould have been imported duty free, 
by virtue of the act made in that preſent ſeſſion ; that ſuch duty 
ſhould · be reſerved in the Exchequer for the diſpoſition of Par- 
liament ; and that a bill ſhould be brought in upon this reſolu- 
tion: Accordingly, an act paſſed in the ſame ſeſſion, which, 


after reciting that part of the former act above ſtated, pro- 


ceeds in manner following; “ Now to the end the advantage 
intended to this kingdom by the faid recited act, may not be 
„ evaded by the exportation of ſuch rice into foreign parts, be 
it enacted, that for and upon all rice which hath been, or ſhall 


ea be imported into this kingdom duty free, by virtue of the ſaid 
s recited act, and which ſhall be again exported thereout, there 


„ ſhall be paid and anſwered to his Majeſty, his heirs and ſuc- 
ceſſors, a ſubſidy or poundage of ſixpence in the pound, ac- 


« cording to the value or rate ſet upon rice imported in the book 


of rates, referred to by the act of the 12th of King Charles II. 
« which ſaid ſubſidy of 6ixpence in the pound upon ſuch rice lo 
„ exported, ſhall be raiſed, levied, collected and recovered, by 
«© ſuch ways and means, and under ſuch rules, regulations, pe- 
« nalties and forfeitures, as the ſubſidy of poundage for any 
«« goods or merchandize exported from Great Britain, may be 


„ raiſed, levied, collected, or recovered by any act of parliament 


* now in force, as fully and effectually, to all intents and pur- | 


< roſes, as if the ſeveral clauſes, powers, direQions, penalties 
2 46 and 
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« and ſorfeitures, relating thereto, were particularly repeated, 
« and again enacted in the body of this preſent act.“ 


This act received the royal afſent on the 2gth of Juve. 


1707. 


On the 10th of June, 1767, the appellants entered outwards, 
at the port of London, the following quantities of rice, viz. 
250 cht. part of the 3660 cw. imported by John Nutt, from 
South Carolina; 1300 cut. other part thereof, and alſo part of 
the 1785 cht. imported by John Nutt ; 1535 cut. part of the 
1800 cwt. imported by Smith and Naſh; and 365 cut. part of 
the 883 cwt. 29r. 21 lb. imported by William Thompſon, making 
in all 3450 ct The export duty on which, under the laſt 
ſtated act, amounted to 115/. but the appellants refuſed to pay 
the ſame. 


Whereupon his Majeſty's Attorney General in Hilary Term, 
1768, filed an information in the Court of Exchequer againſt 
the appellants, and Thomas Robinſon, their late partner, ſtating 
the abovementioned facts, and praying, that the appellants might 
be compelled to pay, to the uſe of his Majeſty, the ſum of 115/. 


in reſpect of the duty upon 3450 cf. of rice ex ported by 
n.. | 


Thomas Robinſon having foon afterwards died, the appellants, 
as his ſurviving partners, put in their anſwer, in which they 
admitted all the facts charged by the reſpondent ; but alledged, 
that no more rice was really ſhipped, than 3067 cut. and 23 16. 
and inſiſted, that as the act laſt above ſtated, did not receive 
the royal aſſent till the 29th of June, it could have no effect, 
till that day. 


On the 15th of December, 1769, the cauſe came on to be 
heard; when the Court ordered it to ſtand over to a future day, 


and allowed the appellants to examine witneſſes, to prove their 
allegation, that the rice was fold, as if exempted from all du- 


ties. They accordingly examined ſeveral witneſſes; and on the 
11th of the ſame month, counſel were heard for both parties, 
when the cauſe was ordered to ſtand over for the opinion of the 


"ods and on the 5th of July, 1771, the Lord Chief Baron 


and 
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and Mr. Baron Adams, were pleaſed to declare, contrary to the 


opinion of Mr, Baron Perrot, that his Majeſty was entitled to 


the duty demanded by the information; and it was thereupon 
ordered, adjudged and decreed, that it ſhould be referred to the 


Deputy Remembrancer, to take an account of what was due to. 


his Majeſty from the appellants, for the duty of ſixpence in the 
pound for all the rice imported duty free, and which had been ex. 


ported by them, between the 4th of May, 1767, and the 29th of 
June following, according to the value or rate ſet on rice im ported 
in the book of rates, referred to by the act of tonnage and poun- 


dage, made in the 12th year of the reign of King Charles II. 


From this decree the appellants appealed, and on their behalf 
it was ſaid, that the grounds alledged by the information in ſup. 


port of the demand were, that the legal commencement of the 


act impoſing the ſubſidy, muſt be taken and underſtood to be the 
firſt day of that ſeſſion of Parliament in which the ſame was 


made, as no particular time for the commencement thereof was 


ſpecified in the act itſelf; and that it was manifeſtly the inten- 
tion of the Legiſlature, that the act impoſing this ſubſidy ſhould 
operate upon the exportation of all rice, which ſhould be im- 
ported duty free, by virtue of the firſt mentioned act. But to 
this it was anſwered, that it is not a univerſal rule, that an act 
of Parliament, where no time for its commencement is therein 
ſpecified, ſhould commence upon, and have relation to the firſt 
day of the ſeſſion; but the commencement thereof is to be 
governed by reaſon, juſtice and the nature of the ſubject; and 
ſuch commencement by relation, has prevailed only in ſuch caſes 
as tend to protect rights, and not where it would introduce op- 
preſſion and injuſtice, as in the preſent caſe. That it was evi- 
dent, the Legiſlature never meant that this act ſhould relate, or 
have retroſpect to the firſt day of the ſeſſion, becauſe it recited 


another act which had previouſly paſſed in the ſame ſeſſion, for 


the importation of rice duty free, and then impoſed the ſubſidy 
in the future tenſe, on ſuch rice only as ſhould be exported. 


That if the act impoſing the ſubſidy, ſhould have its commence- 


ment on the firſt day of that ſeſſion of Parliament, which was 


the 11th of November, 1766, it would take place before the 


other act for allowing the importation of rice duty free, which 
did not commence till the 4th of May, 1767; for until that 


time, all rice imported was charged with duties on importation, 
and 


 — W "4 2 — — „ 1 


Caſes in Parliament. 


and entitled to a drawback of near the whole of ſuch duties on 
being exported, which would be abſurd. That by this act, the 
ſublidy demanded was to be collected by the ſame ways and 
means, as the ſubſidy or poundage for any goods or merchan- 
dizes exported from Great Britain, might be collected by any 
act of Parliament then in force, and which ſubſidies were always 
demanded and paid, before ſuch goods were ſuffered to be ſhipped 
for exportation, or the clearances and documents for that pur- 
pole paſſed ; but this could not be done in reſpect to the ſubſidy 
demanded, there not being, at or before the ſhipping of ſuch 
rice for exportation, any law in being which could impower the 
oflicers to demand and collect ſuch ſubſidy, by the ways and 
means payable by former acts on the exportation of goods. Be- 
fides, by this act it was provided, that the ſubſidy ſhould be 
collected and recovered, under and ſubject to ſuch penalties and 
forfeitures, as the ſubſidy or poundage for any goods or mer- 
chandizes exported from Great Britain, might be collected and 
recovered by any act of Parliament then in force; if therefore 
this act was to commence from the firſt day of the ſeſſion, the 
exporters of rice would be liable to penalties and forfeitures by 
an ex poſt facto law, which was totally unprecedented, and mani- 
ſeſtly unjuſt. And laſtly, that by the conſtruction of this act 
contended for by the reſpondents, not only particular hardſhips 
and injuſtice would be ſuſtained by the appellants, but a miſ- 
chief alſo would reſult to the exportation trade; and it would 
have a very injurious effect upon the general trade and commerce 
of the kingdom. It was therefore hoped, that the decree would 
be reverſed, and the information diſmiſſed. 


On the other ſide it was ſaid to have been always conſidered as 
a fixed point, that every act of Parliament in which no particular 


and take effect from the firſt day of that ſeſſion of Parliament 
wherein it was made; and that the Courts have in ſeveral caſes 
ſo decided*, That if the time of giving the Royal aſſent, was to 
be conſidered as the date and commencement of any act of Parlia- 
ment, ſuch time would be ſpecified therein, and make part of 
te act. But this is by no means the cuſtom or practice; for 
all the acts paſſed in one ſeſſion, have relation to and bear one 
date, viz, at the Parliament begun and bolden at the 

day of, &c. and ſuch acts whoſe time of commencement is 
Vol. VI. 7 C ſpecified, 


time is ſpecified for its commencement, ſhall be held to operate 
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and are exceptions to the general rule. That both the as 
relative to the importation and exportation of rice, muſt be 
held and conſidered as bearing date the firſt day of the ſeſſion of 
Parliament wherein they were paſſed, but were not to operate or 
take effect till the 4th day of May, 1767. As to the objection, 
that the reſolution of the Committee of Supply, upon which the 
laſt of theſe two acts was founded, was dated the 2d of June, 
1767, and the act itſelf did not receive the Royal aſſent till the 
29th of that month, between which periods the appellants ex- 
ported the rice in queſtion, under a belief that the ſame was to 
be free of duty, and charged their correſpondents accordingly ; 
it was anſwered, that ſuppoſing the allegation true, yet ſuch ex- 
portation was made with a knowledge of the duty, becauſe it 
was made after the reſolution paſſed ; and muſt therefore be held 
to have been done with full notice, and in fraud of the revenue, 
And as to the other objection, ariſing from the manner in which 
this duty is to be recovered and levied, it was ſaid, that the direc- 
tions referred to in the act, reſpect the mode of recovering ſuch 
duties, and penalties conſequent thereon. And if the collector 
had committed any miſtake in demanding the duties now 
claimed, the public revenue could not ſuffer thereby, nor would 
Juſtice allow the appellants to benefit by ſuch miſtake. 


After hearing counſel on this appeal, the following queſtion 
was put to the Judges, viz. *©* At what time ſhall the ſtatute of 
* the 7th year of his preſent Majeſty, intitled, An act for diſ- 
* continuing the duties on logwood exported; and for granting d 
* duty upon the exportation of ſuch rice, as ſhall have been in- 
* ported duty free, in purſuance of an att made in this ſeſſion Par- 
% /iament, fc. be deemed to commence, as to the duty laid 
« thereby upon the exportation of ſuch rice as was imported 
* quty free, in purſuance of an act made in the ſame ſeſſion of 
Parliament?“ Whereupen the Lord Chief Juſtice of the Court 
of Common Pleas delivered the unanimous opinion of the 
Judges preſent, ©* That the ſaid ſtatute did, by legal relation, 
* commence from the firſt day of the ſeſſion.” It was therefore 
ORDERED and ADJUDGED, that the appeal ſhould be diſmiſſed; 
and the decree therein complained of, affirmed. | 
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William Randall, Eſq; Adminiſtrator of 
Chriſtiana his late Wife, 


Laſcelles Metcalfe, Eſq; Metcalfe Ruſſell 


| 8 928. 
and Sluanus Grove, .eſpondents. 


22d December, 1772. 


17 SCELLES METCALFE being ſeiſed and poſſeſſed of 

a conſiderable real and perſonal eſtate, made his will, dated 
the z iſt of May 1738, and thereby, inter alia, gave and deviſed in 
the following words: I give and deviſe unto my brother John 
« Cox, and my couſin Jacob Foſter, and to the ſurvivor of them, 
« 2nd to the executors and adminiſtrators of ſuch ſurvivor, 4000 J. 
« ſtock in the Bank of England; in truſt nevertheleſs, and upon 
this ſpecial confidence, that they the ſaid John Cox, and Ja- 
* cob Fofier and the ſurvivor of them, and the executors and 
*« adminiſtrators of ſuch ſurvivor, ſhall. and do apply and employ 
the dividends and profits thereby and by means thereof ariſing, 
* to ſuch uſes, intents and purpoſes, as are herein after mentioned 
* and appointed of and concerning the ſame. And firſt, my 
* mind and will is, that my ſaid truſtees, ſhall pay unto my ſaid 
daughter Elizabeth Rufſell, all dividends ariſing therefrom af- 
ter my deceaſe, for her ſole and ſeparate uſe, excluſive of her 
e preſent huſband, or any other huſband ſhe may hereafter marry, 
* by half yearly payments. And Ido will and appoint, that the 
* money ariſing by ſuch dividends ſhall not be. paid to, or be 
* ſubjet to the power and controul of her preſent huſband, 
* or any other huſband ſhe may happen to marry, or be ſub- 
ect to the debts of her preſent huſband, or any other huſband 
* (he may happen to marry; but that the ſame ſhall be and re- 
main to, and for the ſole uſe and benefit of my ſaid daughter, 
*and her receipt ſhall be a ſufficient diſcharge to my truſtees for 
* the ſame, My mind and will is, that my ſaid truſtees, or 
* the ſurvivor of them, and the executors and adminiſtrators of 
*ſuch ſurvivor, ſhall and do, within one month after the de- 
* ceaſe of either of my ſaid truſtees, aſſign and transfer, by ſome 
proper deed or writing for the ſame purpoſe, to two other 


« truſtees, 
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* ſaid money and intereſt of the ſaid dividends, together with the 


Laſcelies, if he be living, and in caſe of his death, to his 


Caſes in Parliament. 


* truſtees, that my ſaid daughter ſhall name and appoint, the 
e ſaid ſtock and dividends ariſing thereby, to ſuch uſes as are here. 

* in after limited and appointed. And my mind and will! is, by 

* ſuch deed and aſſignment, the dividends ariſing by ſuch 7 
« ſhall be paid to my ſaid daughter, for and during her natural 
„life, for her ſole and ſeparate uſe, wholly excluſive- of her 
© now huſband, or any other huſband ſhe may hereafter marry, 

and that the ſaid dividends ſhall not be ſubject to the debts 
© of her now huſband, or to the debts of any other huſband 
% ſhe may hereafter marry ; and after her deceaſe, to the uſe of 
* the iſſue of her body, and the ſurvivors 'of him, her, or they, 
te equally to be divided if more than one: The truſtees to the (ai 
« deed ſhall put the money out at intereſt, which they receive 
for ſuch dividends, t increaſe the ſaid children's fortunes, or 
* the ſurvivors of them, and the ſaid money and intereſt of the 
* ſaid dividends, together with the principal ſtock, 7o be pail 
te fo ſuch child or children, or the ſurvivors of them, in equal pro. 
* portion when they ſhall attain the age of 21 years, if ſon or ſons, 

* if daughter or daughters, when they ſhall attain the ageof 21 year; 
* or day of marriage; but if any or either of my ſaid daughter's 
* children ſhall die before they attain the age of 21 years, or day 
* of marriage, then the part and ſhare of him, her, or them, 
e jn the ſaid ſtock dividends and intereſt, ſhall come and be paid 
* to the ſurvivors, equally to be divided if more than one. 
« My mind and will is, that if my ſaid daughter ſhall die with- 
* out leaving iſſue of her body, that in ſuch caſe the ſaid ſtock 
* ſhall be transferred unto my ſon Laſcelles Metcalfe, if he be 
« living at her deceaſe, or in caſe of his death, then to his child 
or children equally, My mind and will further is, that if my 
e ſaid daughter hall die and leave a child or children, and that 
* the ſaid child or children ſhall happen to die, if jon or ſons, befor 
t© the age of 21 years, if daughter or daughters, before the age of 21 
„years, or day of marriage; that then and in ſuch caſe, all the 


„principal ſtock, ſhall be paid and transferred unto my ſaid fon 


* child or children equally.” And after giving ſome ſpecife 
and pecuniary legacies, he appointed his ſaid ſon Laſcelles Met- 
calſe his ſole executor, and all the reſt and reſidue of his eſtates, 
both real and perſonal, he gave to his ſaid executor. 


The 
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The teſtator died in the year 1740, without altering his will ; 


and the reſpondent Laſcelles Metcalf, his ſon and ſole executor, 


proved the ſame in the prerogative Court of Canterbury, on the 
1oth of October in that year, and poſſeſſed himſelf of the teſta- 
tor's real eſtate deviſed to him, and his perſonal eſtate to a very 
conſiderable amount; and ſoon after transferred the ſum of 
4000 J. capital Bank ſtock to the truſtees, upon the truſts 
aforeſaid. And the ſaid John Cox, having ſurvived the ſaid 
Jacob Foſter, the other truſtee named in the will, the ſaid ſtock 
was zfterwards, purſuant to the directions of the will, by the ap- 
pointment of the ſaid Eliabet l Ruſſell, transferred by the ſur- 
viving truſtee, to Samuel Vandewall, and the reſpondent Sy/- 
vanus Grove. | 


At the time the teſtator made is will, and alſo at his death, 
Elizabeth Ruſſell his daughter, had iſſue two children both in- 
fants; namely a ſon, the reſpondent Metcalfe Ruſſell, and a 
daughter Chriftiana Ruſſell, who attained her age of 21: And on 
the 6th of November 1761, married the appellant, and on the 6th 
of January 1762, died without iſſue; and the appellant ſoon af- 
ter took out letters of adminiſtration to her, and thereby be- 
came entitled to her perſonal eſtate, 


The appellant, after his intermarriage with the ſaid Chriftiana 
his late wife, underſtanding that he was entitled in her right 
to two ſeveral legacies of 50 I. and 500 J. the one given her by 
the will of her paternal grandfather, Michael Ruſſell, and the 
other by that of her maternal grandfather, the ſaid Laſ/celles Met 
calfe; the. appellant, i in conſideration of thoſe legacies being paid 
to him, executed. a releaſe for the ſame, bearing date the 
za of March 1762. But being ſometime afterwards adviſed, 
that his late wife's ſhare in the reverſion of the 4000/7. capital 
Bank ſtock, .in the teſtator s will mentioned, became vgſted in her 
on her attaining the age of 21, or day of marriage, ſubject to the life 
intereſt of the ſaid Elizabeth Ruſſel] her mother, and tranſmiſ- 
ible to her repreſentative, and that the appellant, as her admini- 
ſtrator, and as ſurviving her, was entitled thereto: And the ap- 
pellant alſo apprehending, t that ſome fortune or proviſion muſt 
have been made for his faid wife, as a child of the ſaid Michael 
and Elizabeth Ruſſell, by virtue of ſome ſettlement made upon 
their intermarriage; did, in Michaelmas Term 1767, exhibit his 
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bill in the Court of Chancery (which was afterwards amend. 
ed) againſt Michael Ruſſell and Elizabeth his wife, both ſince 
deceaſed, and the reſpondents ; inſiſting (among other things) 
that the before mentioned releaſe, of the 3d of March 1762, did 
not, nor was meant to extend to his preſent claim, which, at 
the time of executing the releaſe, he was ignorant of; and that 
the ſame was not in the contemplation of any of the parties 
thereto, nor ſo much as mentioned at the time ; the bill there- 
fore prayed, that the ſaid 4000 J. Bank ſtock, might be tranſ- 
ferred into the name of the accountant general, and placed to the 
credit of the cauſe; and that he might be directed to receive 
and pay the dividends thereof, to the ſaid E/;zzabeth Rufſell dur- 
ing her life; and that after her death, one moiety of the faid 
capital ſtock might be transferred to the appellant, or as he 
ſhould appoint ; and the other moiety thereof to the reſpondent 
Metcalfe Ruſſel, or as he ſhould appoint ; and that in the mean 
time the appellants right, as adminiſtrator to his late wife and as 
ſurviving her, might be eitabliſhed by the decree of the Court; 
and that the appellant might be decreed to be entitled to ſuch 
proviſion, which might have been made for his ſaid late wife, 
under any ſettlement made upon the marriage of the ſaid Michael 
and Elizabeth Ruſſell, her. father and mother, for her portion, 
or accruing to her by ſurvivorſhip, and to have the ſame raiſed 
and paid accordingly. 


To this bill the defendants ſeverally put in their anſwers, 
and thereby admitted the ſeveral fats of the bill, but inſiſted, 
that the whole right and intereſt-in the 4000 /. Bank ſtock, and 
all benefit ariſing from the ſame, did on the death of the appel- 
lant's late wife, become veſted in the reſpondent Metcalfe Ruſſell, 
as ſurviving her, ſubject to the life eſtate of the ſaid Elizabeth 
Ruſſell therein; and that on the determination of ſuch life eſ- 
tate, he ſhould, in caſe he ſurvived the ſaid Elizabeth Ruſſell, 
be entitled to have the whole of the ſaid ſtock transferred to 
him, with all benefit thereto. belonging, from the perſon or 
perſons in whom ſuch truſt ſhould then remain, abſolutely 
to himſelf, and to his own proper uſe, free and clear of and 
from all claim and demand of the appellant in right of his faid 
late wife, or any one claiming under him, or any other perſon 
or perſons in any manner whatſoever : And the ſaid defendants 


admitted, that there was a ſettlement made upon the marriage of 
the 
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the ſaid Michael and Elizabeth Ruſſell, but that there was no pro- 
viſion made therein for the younger E 2 of that * 


On the 27th of Neale; 1769, the cauſe was heard before 
the Lord Chancellor Camden, when his Lordſhip was pleaſed to 
order, that the reſpondent Sy/vanus Grove ſhould transfer the 
faid 4000 J. Bank ſtock, to the accountant general in truſt in 
the cauſe, and he was to declare the truſt thereof accordingly, 
ſubject to the further order of the Court: And it was ordered, 
that the intereſt to accrue thereon ſhould be paid, from time to 
time, to the defendant Elizabeth Rufſell, during her life, and 
upon her death the parties who ſhould be entitled to the ſaid 
Bank ſtock, were to be at liberty to apply to the Court concern- 
ing the ſame; and his Lordſhip reſerved the conſideration of 
I all queſtions that might ariſe between the contending parties 
| concerning the ſaid * ſtock, till after that event ſhould 

happen. 


On the 25th of December 1769, the ſaid Elizabeth Ruſſell 
died, and in Trinity Term 1770, the appellant exhibited his 
ſupplemental bill againſt the reſpondents, ſtating that all divi- 
dends of the ſaid Bank ſtock, which had accrued due in the life- 
time of the ſaid Elizabeth Ruſſell, had been paid; and therefore 
praying, that the appellant might be decreed to have an imme- 
diate transfer of a moiety of the ſaid 4000 J. capital Bank ſtock, 
with its increaſe in that fund, together with the payment of all 
dividends which had accrued due on the ſaid moiety, fince the 


death of the ſaid Elizabeth Ruſſell. 


The reſpondents appeared, and put in their anſwers to this 
bill, and admitted the facts; but hoped, that the right to the 
Bank ſtock would be abſolutely declared to be in the reſpondent 
Metcalfe Ruſſell, as belonging to him on the death of the ſaid 
Elizabeth Ruſſell his mother. 


On the 4th of May 1771, the original and ſupplemental cauſes 


came on to be heard, before the Lord Chancellor Bathurſt, when 
his Lordſhip was pleaſed to diſmiſs the appellants ſupplemental 
bill without coſts ; and declared that the 4000 J. Bank ſtock, 
tending in the name of the Accountant General in truſt in the 


that 


original cauſe, belonged t to the reſpondent Metcalfe Ruſſell ; and 
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—A— that the dividends accrued thereon fince the death of the aid 
177%: Elizabeth Ruſſell, likewiſe belonged to the ſaid reſpondent ; and 
the Accountant General was thereby directed to transfer the ſame 


en 


| E. Thurlow. The appellant apprehending himſelf aggrieved by this decree, 
: C e appealed from it; inſiſting, that this, like all other caſes upon 
J Hannam, wills, was a queſtion of conſtruction, to be determined by the 
intention of the teſtator, if that could by any means be come at. 

It was a bequeſt made by a grandfather, in favour of his daughte; 

and her children, ſhe being a married woman, and having at 

the time of making the will two children, both infants, and 

likely to have more; all of whom it was apparent were intended 

to be equally the objects of the teſtator's bounty, by his dired- 

ing the dividends of the 4000 J. Bank ſtock, after the death 

of his daughter, to be put out to intereſt to increaſe the children's 

fortunes, and the principal to be paid, with ſuch accumulated 

intereſt, to ſuch child or children equally, when they ſhould at- 

tain the age of 21, or day of marriage; with a clauſe of {urvivor- 

ſhip, if any or either of them ſhould die before thoſe reſpectiye 

periods. Hence it was clear, that ſuch children's fortunes were 

meant to veſt in all events at theſe periods, and the chance of 
ſurvivorſhip was confined to them only; and therefore that the 

firſt part of the will, where the ſtock was given over to Loſcelles 
Metcalfe, in caſe the teſtator's daughter Elizabeth Ruſell ſhould 

die without leaving iſſue, muſt be conſtrued without leaying 

ſuch iſſue as before deſcribed, that is, who ſhould not have 

attained their age of 21, or have been married, which made every 

| part of the will conſiſtent. This the teſtator had ſaid in expreſs 
| words, in caſe the children or any of them ſurvived the mo- 
| | ther, and afterwards died ; ; and the limitation over to Laſcelle 
Metcalfe was in the latter part of the will given upon that ex- 

preſs contingency of their dying before 21, or marriage ; and no 

good reaſon could be aſhgned, why the teſtator did not mean the 

ſame thing in caſe the children died in the lifetime of their mo- 

ther, as if they died after her death. That the daughter having 

left iſſue, Laſcelles Metcalfe was abſolutely debarred ; and why 

ſhould a ſurvivorſhip between the children after 21, or marriage, 

be raiſed by implication, for no other purpoſe than to give the 

whole fund to the ſurviving child, and bar the repreſentative of 


a deceaſed child, who both attained her age of 21, and was mar- 
3 ied, 


' Caſes in Parliament. 863 


tied, and conſequently ſtood in need of the proviſion intended = 
for her? It was therefore hoped, that the decree would be re 
verſed ; and that the appellant would be held entitled to a moiety 


of the 4000 J. Bank ſtock, together with the intereſt thereon 
from the death of Elizabeth Ruſſell. 


On the other fide it was ſaid to be the manifeſt intention of 1 
the teſtator, and collected from the words of his will, that the C. Ambler. 
4000 J. Bank ſtock ſhould not veſt abſolutely in the children of 
his daughter Elizabeth Ruſſell, upon their attaining 21, or being 
married in her lifetime, but only in ſuch of them as ſhould be 
living at the time of her death ; at which period, and not before, 
they were to be entitled to the 4000 J. And that as the appel- 
lant's wife died in the lifetime of her mother, the reſpondent 
Metcalfe Ruſſell became entitled to the whole upon that event, 
as being the only child of Elizabeth Ruſſell then living. | 


After hearing counſel on this appeal, it was oRDERED and Drczres 


ADJUDGED, that the decree therein complained of ſhould be re- 8 


verſed; and that the reſpondents ſhould transfer a moiety of the ,, 


Bank ſtock to the appellant, and account with him for the divi- * 
dends received from the death of Elizabeth Ruſſell. 


—  —__ ———  — ———— — 


James Cuſack, and Angelina his wile, niece 


and executrix of hn Ford deceaſed, hap pellants. Caſe 51. 


Ferd Gilbert, adminiſtrator of Robert Gil . 
bert, his father, deceaſed, and others, | — 


Et è contra. 


| 25th January 1773. 


N November 1745, Jobn Ford died, without iflue, leaving 
three ſiſters, Ann, Catherine and Mary, his heirs at law. 


Ann married George Cruiſe, who died in the year 1721, leav- 
ng two ſons, who died without ifſue, and a daughter the appel- 
lant Angelina; having made a will, and appointed James Cruiſe, 


VoL. VI. 9 and 
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and the ſaid Jobn Ford his executors; Ford alone proved the 
will, and poſſeſſed all or the greateſt part of his effects, which 
he never accounted for or paid to the ſaid Angelina, who in the 
year 1726, intermarried with the appellant James. 


Catberine married George Gilbert, and died, leaving two ſons, 
William, and the late reſpondent Robert Gilbert, who died after 
his anſwer was put in to the appeal; William died, leaving one 
ſon Peter, who afterwards died without iſſue. | 


Mary the third daughter, died unmarried, and without iſſue. 


The appellant Angelina, ſome years after her marriage, by her 
uncle's defire, lived in the houſe with him, and ſhe and her huſ- 
band, the appellant James, tranſacted all his buſineſs and affairs for 
ſome years before his death, and he always expreſſed the greateſt 
affection for them and their children: And in order to make them 
ſome compenſation for the effects of her father, which he had 
not accounted for, and for the ſervices the appellants had done 
him in tranſacting his bufineſs, and for making a proper proviſion 
for his niece and her children, he, on the 26th of October 
1743, executed two bonds, in the penal ſum of 1,6007. each, 


the one conditioned for payment of 800 J. on the 26th of October 


then next, to the appellant Angelina, the other for payment of 


the like ſum to the reſpondent Bridget, a daughter of the appel- 


lant's; and on the 2d of Fuly 1745, he executed another bond 
of the ſame penalty and condition, to the appellant Angelina, 
and a fourth bond of the ſame penalty and condition, on the 


9th of the ſame month, and he likewiſe executed warrants of at- 


torney to.confeſs judgments on the ſaid ſeveral bonds, and ſuch 
judgments were accordingly entered- up in. his lifetime. 


At the time of the execution of theſe bonds, John Ford was 
poſſeſſed of the town and lands of Ballyronan, in the county of 
Wicklow, under a leaſe for three lives, at the yearly rent of 
21. 25. 101d. and of Hall's farm in the ſaid county, under 4 
leaſe for three lives, at the yearly rent of 6 /. he had likewiſe 4 
reverſionary leaſe of both Ba/lyronan and Hall's farm, for 999 
years, to commence at the expiration of three lives, at the yearly 
rent of 9g J. 104. for both the ſaid farms. He was alſo ſeiſed of 
the town and lands of Kildea, under a leaſe for three lives, with 

1 | a 
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a covenant of renewal for ever, at the yearly rent of 20 J. and a 
fine of five pounds on the fall of a life, and of the town and lands — 
of Teatore, alias Tittore, under a leafe for three lives, at the year- 
Iy rent of 20 l. with a reverfionary term for 31 years, to com- 
mence at the failure or expiration of the ſaid lives, at the yearly 
rent of 257. all which lands he, by indenture of leaſe, dated the 
27th of June 1745, demiſed to the appellant Angelina for 31 
years, commencing from the 25th of March preceding, at the 
' yearly rent of 100 J. which was full two thirds of the then im- 
proved yearly value of the. lands. 


On the 15th of July 1745, Mr. Ford made his will, and 
thereby deviſed to John Darcy, Eſq; who was grandfather of the 
reſpondent Elizabeth Darcy, all his terms or leaſes for lives 
and years, to be diſpoſed of by him to the beſt advantage, and 
thereout to pay all his debts, legacies and funeral expences; and 
after bequeathing a legacy of 40 J. to the late reſpondent Robert 
Gilbert, and ſeveral other legacies, he appointed his niece, the 
appellant Angelina, ſole executrix; to whom he bequeathed all 

| his ready money, plate, houfehold goods, debts due to him, and 
all other his perſonal eſtate whatſoever, excluding all others 
from diſtributive ſhares ; and declared, that this bequeſt was not 
to be taken in any wiſe as a compenſation for the debts due from 
him to his ſaid niece. On the 17th of November following he 
died, without revoking or altering his will, which the appellant 


Angelina ſoon afterwards proved in the prerogative Court of 
Jreland. | | 


The appellant James Cuſack, and his wife, and alſo all their 
children, were at this time Papiſts, 


On the 12th of June 1746, the late reſpondent Robert Gilbert 
filed his bill in the Court of Exchequer in Treland, as a Pro- 
teſtant diſcoverer, againſt the appellants, the reſpondent Bridget 
and the ſaid Jobn Darcy; and on the 19th of February follow- 
ing, he filed an amended bill againſt the ſame parties, grounded 
on the ſeveral acts in that kingdom, of the 2d and 8th of Queen 
Ann, to prevent the further growth of popery ; charging, among 
other things, that the aforeſaid deviſe to John Darcy, who was a 
Proteſtant, was in truſt for Papiſts, and calculated merely to elude 
the acts; that the debts in the will mentioned to be due to the ap- 
pellant Angelina, were not real, but contrived to incumber the 


lands ; | 
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lands; that the leaſe to the appellant Angelina was made to com- 
mence on ſome day ſubſequent to the execution thereof, and that 
a rent was reſerved leſs than two thirds of the full improved yearly 
value, and that it was not warranted by the aforeſaid acts: That 
the deviſe to Mr. Darcy, the ſeveral ſecurities above mentioned, 
and the leaſe for 31 years, were all calculated to cover the lands 
from a real Proteſtant diſcoverer, and to evade the Popery laws; and 
therefore praying, as a Proteſtant diſcoverer, to be decreed to the 
benefit of the ſaid deviſe, ſecurities and leaſe, And on the 19h 
of February, 1754, the late reſpondent filed another bill, which 
he amended on the 18th of November, 1756, praying in like 
manner to be decreed to another denomination of land (being 


the lands of Tittore) not mentioned in any of the former bills, 


but which was demiſed by the ſaid. leaſe for 31 years, and claim- 
ing all the ſaid lands as a Proteſtant diſcoverer; and alſo charg- 
ing, that he was the next Proteſtant heir at law to John Ford, 
his nephew Peter Gilbert, ſon of his eldeſt brother Nene be- 
ing ſome time · before dead without iſſue. 6 


To theſe ſeveral bills the appellants put in their anſwers, 
by which they admitted that the teſtator, John Ford, was 
poſſeſſed of the ſeveral lands for the ſeveral terms in the bills 
mentioned; and that he executed the ſaid leaſe for 31 years, 
and likewiſe duly made his will, and thereof appointed the 
appellant Angelina ſole executrix, who upon his death proved 
the ſame in the Prerogative Court of the Archbiſhop of Dublin; 
admitted they were Papiſts, but denied that the deviſe in the 
will to John Darcy was in truſt for and for the uſe and benefit 
ef the appellants or either of them, or for any other Papiſt or 
perſon profeſſing the Popith religion, or that the ſame was cal- 
culated to elude the acts made in that kingdom, to prevent 
the further growth of Popery: And ſaid, that the debts men- 
tioned in the will to bz due to the appellant Angelina from the 
teſtator, and on which judgment had been obtained againſt him 


in his lifetime, were not contrived to load or incumber the lands, 


and by that means elude or evade the ſaid acts; but were created 
by the teſtator, as well out of regard and affection for the ap- 
pellants, as to make them a ſatisfaction for ſeveral ſums of 
money which had come to his hands, belonging to the appellant 
Angelina, as executor of her father, and for which he never had 
accounted ; ; and as to the leaſe for 31 yeard, they ſaid there was 


1 9s - - " reſerved 
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reſerved a rent more, and not 1lefs than two thirds of the im- 
proved yearly value of the premiſes, at the time of making 
thereof; and that the appellant James was, before the execu- 
tion of it, in poſſeſſion of the premiſes, under a verbal agreement 
made previous to the leaſe. | 


The ſaid Yohn Darcy, by his anſwer (aid, he did not know 
that ſuch deviſe to him was in truſt, or for the benefit of the ap- 
W or * of them. 


From the time of outing in the laſt anſwer of the appellants 
to theſe ſeveral amended bills, which was on the 15th of Fe- 
bruary, 1757, the reſpondent Gilbert, though frequently called 
upon by the appellants agents, never thouglit proper to proceed 
in his ſuit till the year 1764, when he again amended his bill, 
ſtating the death of his-elder. brother William, and the death of 
his ſon Peter, by which he became the next. Proteſtant heir to 
Jobn Ford, and therefore praying to be decreed to the benefit of 
the ſaid deviſe, leaſe and ſecurities, as ſuch. 


The appellants put in their anſwer to this bill, which was to 
the ſame effect as their former anſwers ; and the reſpondent 
having replied, iſſue was joined, and ſeveral witneſſes were 


examined on the part of the reſpondent, to prove his being a. 


Troteftaivh; and the value of the lands contained in the leaſe for 
31 years. The witneſſes who were examined as to the value, 
were Dommick Doyle, Murtagh Burne and Martin Malone, whoſe 
evidence went to their belief of the value of the lands, by the 
acre, at the time of the death of the teſtator John Ford, which 
happened near five months after the time of making the leaſe, 
and not at the time of the commencement or making the leaſe; 


and the number of acres was only from the computation of the 


country, and not from any actual admeaſurement, or other mat- 
ter to guide them in the number of acres ſpecified in the original 
teaſes made to John FO a great nder of years been to 
his death. | | 


The appellants did not examine any witneſſes in the original 
cauſe, but filed a croſs bill, ſtating that the appellant Jantes, 
had for ſeveral years been a Proteſtant of the church of England, 
and that on account of. his parents having been Papiſts, he had 
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been adviſed that a regular conformity was neceſſary, and he hal 
therefore duly conformed to the eſtabliſhed church, and had 
performed the ſeveral requiſites, and filed the proper certificates 
enjoined by law: That the leaſe granted to the appellant Ange. 
ina, was at a rent full two thirds of the yearly improved value of 
the lands; and praying, that the ſeveral freehold and leaſehold 
intereſts of the teſtator might be ſold, for the purpoſes in the 
will, and applied in diſcharge of his ſeveral debts and legacies, 
and the reſidue paid to the appellant James in right of his wiſe; 
and that the reſpondent Gubert, might be reſtrained from pro- 
ceeding in his cauſe, till he ſhould anſwer the croſs bill, and that 
both cauſes might be Gs together. 


As fon 2s the late WIE Gilbert had anſwered, the ap- 
pellants filed their replication, and ifſue being joined, ſeveral wit- 
neſſes were examined for the appellants, who fully proved the 


value of the lands, and that the reſerved rent was more than two 
thirds of the improved yearly value. 


On the gth of November, 1768, both cauſes came on to be 
heard, which continued on the 1oth and part of the 12th, and 


the Court having refuſed to hear the evidence taken in the crofs 


cauſe read, were pleaſed to decree, that the late reſpondent 


Robert Gilbert, was entitled, from the time of filing his amended 


bill as a Proteſtant diſcoverer, and under and by virtue of the 
ſeveral acts of that kingdom to prevent the growth of popery, 
to the benefit of the leaſe by Jabn Ford made to the appellant 
Angelina Cuſack, bearing date the 27th of June, 1745, for the 
term of 31 years, from the 25th of March preceding, and to the 
full benefit of the lands thereby demiſed ; And ordered an injunc- 
tion to iſſue to put the late reſpondent Gilbert in poſſeſſion there- 
of; and reſerred it to the Chief Remembrancer, to take an account 
of the clear yearly iſſues and profits of the ſaid lands, from the time 
of filing the amended bill of the 23d of December, 1749, and 
by whom received; and the late reſpondent Gilbert, was id 
de at liberty to make up and inroll the ſaid decree with colts. 


The appellants being adviſed to ok a petition. for * 
ing the cauſes, the ſame was granted, and they were heard 08 


the 2 3d « of the ſaid month of November, when the Court affirmed 
che decree with this vacation that the Plaintiff's ilk: & fax u | 


1 
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it ſought to be derreed to the original leaſes made to the faid 


Jabn Furd, and the ſevoral INS in whe — 1 
1 ä de * 


The chigind NAPPY in this dane was brought from work the. 
decrees; the croſs appeal was only from the decreee of the 


22d of November, ſo far as the ſame diſmiſſed the reſpon- 
dent's bill, as tothe original leaſes and ſecurities therein men- 


tioned. 


Ia ſupport of the original appeal it was mid, that by the 1r1/þ 
at, 2 Ann. ſ. 8. All Papiſts are diſabled from purchaſing 
lands, or any leaſes or terms of lands, other than terms of 
years not exceeding 31 years, whereon a rent, not leſs than 
< two-thirds of the improved yearly value at the time of making 


| * ſuchileaſe, ſhall be reſerved during ſuch term.” That the 


point in iſſue in the cauſe, was the value of the lands demiſed 
to Angelina, at the time of making the leaſe; but the late re- 
ſpondent produced no proof whatever of the value of the lands 
at that time; nor ever attempted it: The only thing he endea- 
voured to prove, was the value of the lands at a period near five 
months ſubſequent to the time of making the leaſe, vis. the 
time of Mr. Ford's death, which happened on the 19th of 
November, 1745, whereastheleaſe was made on the 27th of June 
preceding; and conſequently the Court, at the time of pronoun- 
eing the decree, had no evidence of the value of the lands demiſed. 
al the time of making tbe leaſe, before them, as required by the 
act of Parliament. That as the cauſe was heard upon the ex 
arte evidence of the late reſpondent, and as he was endeavouring 
to avail himſelf of a penal ſtatute againft the appellants, his evi- 


:dence ought to be clear and incontrovertible; and yet it was in 


other reſpects, beſides thoſe already mentioned, looſe, incon- 


eluſive and ſulpicious; for none of his witneſſes ſwore, that the 
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lands demiſed were worth any certain ſum at the time of Mr. 


Ford's death, but that by the computation, of the country, the 
lands contained à certain number of acres, and that they be- 
lieved each acre was worth a certain yearly rent: And yet the 
number of acres fo ſworn to, greatly exceeded the number ſpe- 


cified in the original leaſes made to Mr. Ford long before his 


death; and it muſt be preſumed, that the original leſſor and 
leſſee were better acquainted with the real number of acres de- 


3 miſed. 
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eniſed, than the witneſſes, who were all poor and illiterate peo- 
ple; one being a butcher, another a labourer, and the third an 
alchouſe-keeper, and ſwearing to the number, not even as to 


their own knowledge and belief, but by the computation of the 


country. That this leaſe was made to the appellant Angelina. 
during the height of the rebellion in Scotland, when the value 
of lands fell remarkably in the kingdom of Ireland; and the late 
reſpondent never attempted to make any proof whatſoever of 
the value of theſe lands, till 20 years had elapſed after the com- 
mencement of the leaſe. Beſides, alinoſt the whole of the de- 
miſed lands were mountainous. That the appellants laboured 
under every diſadvantage in the original cauſe, which was pro- 
tracted by the reſpondent Gilbert, by every kind of delay and 
expence, ſo that the appellants were prevented from letting any 
part of the eſtate; and Mr. Darcy, the truſtee, was likewiſe pre- 
vented from ſelling any part of at, for the purpoſes of the teſta- 
tor's will. That by theſe means the appellant James's circum- 
ſtances were ſo greatly reduced, that he was for a long time con- 
fined in priſon, and abſolutely incapable of advancing. monies | 
for the defence of the cauſe. That Gilbert tiking advantage of 
ſuch poverty and ſituation, immediately replied, and examined 


his witneſſes, and ſet down the cauſe for hearing; and no wit- 


neſſes having been examined on the part of the appellant James, 
he was obliged to file his croſs bill, in order to give him an op- 
portunity of examining his witneſſes; whoſe depoſitions, if al- 
lowed to have been read, would have fully proved, that the rent 


to be paid by the appellants, far exceeded two full thirds. of the 


yearly value of the eſtate, at the time of the teſtator's granting 
the leaſe to them; and if it had increaſed in value afterwards, 
it was from their own improvements. But as there clearly 
appeared to be a contrariety of evidence as to this fact, the 
Court ought at leaſt to have directed an iſſue, to try what 
was the real value of the lands at the time of granting the 


lcaſe ; and which the appellants then offered to try, at the peril 
of colts. 


With reſpect to the croſs appeal it was ſaid, that the late te- 
ſpondent's bill being diſmiſſed as to the original leaſes and ſecu- 
rities, and he having ſince died, his claim to thoſe leaſes and 
ſecurities was totally extinct; and as every popular ſuit dies with 
the diſcoverer or informer, his repreſentative and heir at lau, 

the 
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the preſent reſpondent, had no right to his croſs appeal, reſpect- 


ing ſuch original leaſes and ſecurities. And with reſpect to the 
late reſpondent's claim, as the next Proteſtant heir at law of John 


Ford, it would upon conſidering his caſe, be found to have no 


manner of weight, and ſeemed to have been thrown in as a ſort 
of varniſh over the leſs reſpectable title of a Proteſtant diſco- 
verer; in which light alone he ſued for the firſt ten years of his 
proſecuting this ſuit, until the death of his nephew Peter Gil- 


bert, ſon of his elder brother Milliam, who in his lifetime never 
gave the appellants any trouble, or commenced any ſuit againſt 


them. But ſuppoſing the preſent reſpondent to have a right 
to a croſs appeal as heir at law, and adminiſtrator of the late re- 
ſpondent, conſidered as a Proteſtant diſcoverer ; yet he would be 
ſound in that capacity, to have no right whatſoever, under any 
of the Iriſb Popery acts, to the ſaid ſecurities and original leaſes; 

for both the letter and ſpirit of -thoſe laws were calculated to 
prevent Papiſts from acquiring any intereſt in lands, other than 
leaſes for 31 years, upon the terms therein ſpecified, The ap- 
pellants acquired no other intereſt whatſoever in the lands in 
queſtion ; but inſiſted that the repreſentative of Mr. Darcy, the 


truſtee, ſhould ſell the lands ſo deviſed to him by Ford, in order 


to pay his debts, &c. and which would have been long ſince done, 
if the litigiouſneſs of the late reſpondent had not prevented it. 
Beſides, no part of the Popery laws prohibited a Papiſt from 
deviſing his lands to a Proteſtant truſtee, to be ſold bona fide for 
the payment of his debts, legacies and funeral expences.: Be- 
cauſe no perſon but a Proteſtant could in that caſe become a 
purchaſor; and a Papiſt could not thereby in any ſhape acquire 
a dominion over the lands, without ſubjecting himſelf to a 


diſcovery, 


On the part of the reſpondent in the original appeal, it was 
ſaid, that the late reſpondent Robert Gilbert, in March 1769, 
above three months after the decrees appealed from were pro- 
nounced, and near eleven months before the appeal was preſent- 
ed, fold and conveyed all his right, title and intereſt under thoſe 
decrees for a valuable conſideration ; and that ſuch ſale and con- 
veyance was an abſolute bar to the appeal, or elſe no perſon 
purchaſing under a decree could ever be ſafe, while there was 
a poſſibility of its being appealed from. But as to the merits 
of the caſe, the lands leaſed by Ford to the appellant Angelina, 
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x were proved by two witneſſes to be let at leſs than two thirds of 
the improved value, if leaſed to a ſolvent tenant, for they appeared 


to be worth 200 J. yearly, and the rent reſerved was only 109 , 
The appellant Angelina was allowed to be a Papiſt, and the late 
reſpondent was proved to be a proteſtant, and born of Proteſtant 
parents, His right therefore to this leaſe, as the firſt Proteſ- 
tant diſcoverer, was under the Ir; Popery acts, clear and un- 
deniable, That the examination of witneſſes in the croſs cauſe, 
on the part of the appellants, after publication in the original 
cauſe had ſo long been paſſed, and after an expreſs refuſal by 
the Court in that cauſe, was an abſolute nullity ; and therefore 
the depoſitions taken on that occaſion, were very juſtly rejected. 
None of them could be made uſe of to contradict the teſtimony 
of the reſpondent Gilbert's witneſſes, as to the yearly value of 
the lands, ſo as to lay a foundation for directing an iſſue to 
try ſuch value: And indeed the directing of ſuch an iſſue now, 
would be as great an inlet to perjury, as to have directed a new 
commiſſion, after publication had paſſed in the original cauſe, 


As to the ſecurities executed to the appellants by Ford, they 
had admitted by their anſwer, that they never gave any conſide- 
ration for them. Indeed, they were not able to give any. Ford 
was proved to have conſidered them only in the light of poor 
relations, whoſe chief dependance was upon him, and to have 
at ſeveral times lent the appellant James ſmall ſums of money, 
to enable him to buy wood. It was alſo proved, that for a con- 
ſiderable time before his death, they in his ſtate of dotage, gain- 
ed ſuch an influence and aſcendancy over him, that he did what- 
. ever they pleaſed. Then it was that they obtained the bonds in 
queſtion, for giving a colour, if poflible, to the leaſe ; but for 
- ſecuring to themſelves, at all events, a good part of his effects, 

which were proved to have amounted to between 5000/7. and 
 boool. That this ſeries of fraud, and the ſettled intent to 
evade the Popery laws, appeared as well upon the face of the 
will made for Ford, as by the ſubſequent conduct of the parties. 
His will was dated on the 15th of July, 1745, when he was 
proved to be 92 years old, and in a ſtate of the greateſt debility 
both of mind and body: He died in four months afterwards 
and though debts and legacies and funeral expences require im- 
mediate payment and ſatisfaction, the truſt for that purpoſe te- 


mained unexecuted at the end of 25 years; and — 
—*— 


* 
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had all along remained in the perception of the rents and pro- 
fits of the truſt eſtate, by the connivance of the truſtee and his 
repreſentatives. - There could not ſurely be a ſtronger evidence 
of this truſt in Darcy being a mere ſham, and calcuted only for 
ſecuring to the Papiſt ceftuz gue truſt, the enjoyment of the eſtate, 
in direct oppoſition to the Popery acts; no creditor, legatee, or 
undertaker having ever appeared, to compel an execution of the 
truſt, In fact there was no creditor but the appellants, and only 


a few trifling legacies, whereof that of 40 J. to the late reſpon- 
dent Gilbert was the principal. 


After hearing counſel on theſe appeals, it was oRDERED 
and ADJUDGED, that the original appeal ſhould be diſmiſſed ; 
and the decrees therein complained of affirmed : And it was fur- 
ther ORDERED, that the croſs appeal ſhould be diſmiſſed, the 
ſame being abated by the death of Robert Gilbert, the original 
appellant in that appeal. 


William Welby, Eſq; = - Appellant. 
The moſt Noble John, Duke of Rutland, Reſpondent. 


1ſt February, 1773. 


| HE appellant on the 18th of Auguſt, 1768, exhibited 
a bill in the Court of Chancery againſt the reſpondent ; 
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ſetting forth, that the manor of Denton, in the county of Lin- 


coln, was on the iſt of May 1648, duly conveyed to William 


Melly Eſq; an anceſtor of the appellant's, and his heirs for ever: 


And that the appellant and his anceſtors had been ſeiſed of the 
faid manor ever fince that time, being above 100 years ; and had 
in their own names, held Courts Leet, Courts Baron, and appoint- 
ed ſtewards and game keepers, and enjoyed all other rights belong- 
ing to the manor; but that the reſpondent had lately, without 
juſt right, appointed a game keeper for the ſaid manor, and had 
procured ſuch appointment to be regiſtered with the clerk of 
the peace, and threatened to appoint a ſteward to hold Courts 

A for 
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Wee for the manor, in the name of the reſpondent: And that the re- 
— ſpondent had alledged that he claimed title to the manor, and that 
the appellant had no right or title thereto ; that he had requeſt- 

ed the reſpondent to withdraw his appointment of a game keeper, 
and to diſclaim all right and title to the manor ; but the re. 
ſpondent had refuſed to comply therewith : And the bill charg. 
ed, that the reſpondent's claim to the manor was without foun. 
dation, and injurious to the appellant, in regard that ſuch claim 
and the appointment of a game keeper, and of a ſteward, to hold 
Courts for the manor, by the reſpondent, and the regiſtering 
ſuch appointment of a game keeper with the clerk of the peace, 
might affect the title of the appellant to the manor, or might 
at ſome future time bring a cloud upon the ſame, . and prevent 
the ſale or diſzoſition of the appellant's eſtate : And therefore the 
bill prayed, that the reſpondent might either diſclaim all right 
to the manor, or in caſe he ſhould inſiſt upon any claim or right 
thereto, that he might diſcover how and in what manner, and 
from whom, and by virtue of what deeds or. writings he claim- 
ed or derived his right or title to the ſaid manor ; and that he 
might ſet forth all ſuch deeds and writings in the words and 
figures thereof, and leave the ſame with his clerk in Court, for 
the inſpection and peruſal of the appellant and his agents. And 
the bill further prayed, that the teſtimony of the appellant's wit- 

neſſes might be perpetuated, and that proper jiſſues might be di- 
reed to try the reſpondent's claim to the manor; and if on the 
trial thereof, a verdict ſhould be found for the appellant, or in 
caſe the reſpondent ſhou!d diſclaim all right and title to the 
ſaid manor, that a perpetual injunction might be awarded againſt 
the reſpondent, to reſtrain him from appointing any ſteward or 


game keeper for the ſaid manor, and from 8 any further 


claim thereto. 


To this bill the reſpondent put in a plea and anſwer, and 
as to ſo much of the bill as ſought a diſcovery from the re- 
ſpondent, how and in what manner and from whom, and by 
virtue of what deeds or writings he claimed or derived his title 
to the ſaid manor, and that ſuch deeds or writings might be ſet 
forth in c verba, or left with the reſpondent's clerk in Court 
for the inſpection and peruſal of the appellant and his agents; 
and that proper iſſues might be directed to try the reſpondent's 


claim to the manor; and that a perpetual injunction might be 
| awarded 


E 
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awarded againſt the reſpondent, to reſtrain him from appointing 
any ſteward or game keeper for the ſaid manor, and from ſet- 
ting up any claim thereto : 
lord of the ſaid manor of Denton ; and that he was, and he and 
his anceſtors had been for divers years paſt, ſeiſed of the ſaid 
manor in his and their demeſne as of fee: And as to the refidue 
of the bill, the reſpondent anſwered, . that he did not know or 
believe, nor ever heard before the proceedings in this cauſe, that 


the manor of Denton had been conveyed to William Welby, Eſq; 


an anceſtor of the appellant's, on the 1ſt of May 1648, as al- 
ledged in the bill, 


ſciſed of or entitled to the ſaid manor ; nor ever till lately heard, 
that they had held Courts, or appointed a ſteward or game keeper 
for the ſame, -or had enjoyed any other manerial rights thereto 
belonging, or had any right ſo to do. But the reſpondent admit- 
ted, that on the 5th of April 1768, he, as lord of the ſaid manor, 
did appoint a game keeper thereof, and procured ſuch appoint- 
ment to be regiſtered with the clerk of the peace; and that he 
was entitled, as Lord of the manor to hold Courts for the ſame : 
And the reſpondent alſo admitted, that ſoon after his appoint- 
ment of a game keeper for the ſaid manor, the appellant by 
letter requeſted him to withdraw ſuch appointment, and to diſ- 
claim any right or title to the manor; but the reſpondent refuſ- 
ed to comply with that requeſt: And that the reſpondent be- 
ing about Eafter 1768, informed of the appellant's firſt pre- 
. tenſions to be Lord of the ſaid manor, and of his holding Courts 
within the ſame, did forbid his the reſpondent's tenants from 
attending and doing ſervice at ſuch pretended Courts. 


Lords Commiſſioners of the great ſeal, when their Lordſhips 
were of opinion, that the reſpondent's plea, as to ſo much of the 
bill as ſought a diſcovery how, and in what manner, and from 
whom, and by virtue of what deeds or writings, the reſpondent 


that ſuch deeds or writin gs might be ſet forth, or left with the re- 
ſpondent's .clerk in Court, for the inſpection and peruſal of the 
*ppellant and his agents, was good and ſufficient: And that the 
reſt of the plea was inſufficient, and therefore ordered the ſame 
to be over-ruled. : 


Vorl. VI. -S 


The reſpondent pleaded, that he was 


nor that the appellant and his anceſtors, or 
ny of them, had for 120 years paſt, or for any other time, been 


On the 27th of July 1770, this plea was argued before the 


claimed or derived his right or title to the ſaid manor ; and 
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was no equity in the bill; and this objection having been fully 


manor might be tried at law; his Lordſhip, on the 18th of the 


been over-ruled as falſe, if not proved to be true; or have been 
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The appellant afterwards filed a replication to the plea and 
anſwer; and the. cauſe being at iſſue, a commiſſion iſſued in 
the uſual manner for examination of witneſſes, and witneſſes 
were examined on both ſides; and publication having paſſed, 
the ſaid cauſe was ſet down for hearing: And on the 3d of 
June 1771, was heard before the Lord Chancellor Apfey, when 
an objection was taken by the reſpondent's counſel, that there 


argued, and the reſpondent's counſel refuſing to take an iſffue 
by conſent, or to admit a treſpaſs, whereby the right to the 


ſame month, was pleaſed to order, that the plaintiff's bill ſhould 
be diſmifled, with colts, 


From this decree the preſent appeal was brought ; and on be- 
half of the appellant it was ſaid, that as the apparent conſequence 
of the reſpondent's perſiſting to appoint game keepers for the 
manor in queſtion, was, that evidence would be created for fu- 
ture times for a title in him to the manor, it was too much againſt 
conſcience; and too injurious: to the appellant, to be unworthy 
of the interpolition of a Court of Equity, if the reſpondent had 
not a juſt title; and therefore it was fit, that the juſtice of his 
claim ſhould be tried and determined by the aſſiſtance of a Court 
of Equity, the appellant being without remedy at law. That 
the plea having been over-ruled, and conſequently held by the 
Court to be no bar ta the relief prayed ; and having been allow- 
ed as to the diſcovery, ſuppoling it to be true, and the truth of it 
having been controverted and put in iſſue by the replication ; 
the only point brought before the Court at the hearing, was the 
truth or falſehood of the plea; and therefore, it ought then to have 


ſent as an iſſue at Jaw to be tried by a jury, if the evidence was 
doubtful, or the fact which was in iſſue upon the plea, properly 
triable in that manner. | 


On the other fide it was contended, that the appellant's bill 
was brought for cftahliſhing his title to the manor of Denton, 
and for a perpetual :njunciion. His title appeared by the bill to 
be merely legal. Such ſuits are never entertained by a Court of 
Equity, unleſs there are particular citcumſtances ſtated in the bil}, 


ſhewing the neceſlity of the Court's interpoſition, either for pre- 
I venting 
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venting multiplicity of ſuits, or other vexation, or for prevent- 


ing an injuſtice irremediable by a court of law. That no ſuch 
circumſtances were even ſuggeſted by the preſent bill; there 
could not in this caſe be any pretence for vexation, or multipli- 
city of ſuits, for none but the appellant and reſpondent were 
concerned in the queſtion ; and as to injuſtice, if the appellant 
had received any injury, there was no impedinient to his main- 
taining an action at law. As to the apprehenſions ſuggeſted by the 
bill, of a poſſibility of future inconvenience or injury from the 
reſpondent's claim, they were not only remote, but altogether 


like the apprehenfions which ariſe on every common legal claim 


before it is tried; and if ſuch claim ſhould be, as it was ſuggeſt- 
ed to be, groundleſs, theſe apprehenſions were imaginafy, and 
therefore not a ſufficient cauſe for maintaining a ſuit in equity to 
remove them. But if, on the other hand, the reſpondent's claim 
ſhould appear to be well founded, the appellant could have no 
juſt cauſe to complain of any inconvenience, which might be con- 
ſequential of ſuch claim. The general practice of Courts of 
Equity, in not entertaining ſuits for eſtabliſhing legal titles be- 
fore they have been tried at law, is founded upon clear reaſons ; 
and the departing from that practice when there is no neceſſity 
for ſo doing, would be ſubverſive of the legal and conſtitutional 
diſtinctions between the different juriſdictions of Courts of Law 
and Equity: And though the admiſſion of a party in a ſuit is con- 
cluſive as to matters of fact, or may deprive him of the benefit 
of a privilege, which if- infiſted on would exempt him from the 
Juriſdiction of the Court, yet no admiſſion of parties can change 
the law, or give juriſdiction to a Court in a cauſe of which it 
hath no juriſdiction. Agreeably hereto, the eſtabliſhed and uni- 
verſal practice of Courts of Equity is to diſmiſs the plaintiff's 
bill, if it appears to be grounded on a title merely legal, and not 
cognizable by them; notwithſtanding the defendant has anſwer- 
ed the bill, and inſiſted on matter of title. And it can make no 
difference, whether the legal title be inſiſted on by the anſwer, 
or by the plea. That nothing hath a greater tendency to intro- 
duce uncertainty in the law, than the giving way to new excep- 
tions to general, ſettled and known rules of practice in Courts 
of Juſtice; and therefore no ſuch exceptions ought to be allow- 
ed, but upon the cleareſt grounds. The general known practice 
of Courts of Equity has been to diſmiſs bills brought, like the 
preſent, for eſtabliſhing a legal title, and for a —— in junction, 
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before ſuch title has been tried or determined at law. The ex. 
ceptions to this general rule of practice are but very few, well 
known, and founded on ſtrong and clear reaſons : But the appel. 
lant's caſe fell not within any of theſe exceptions, and conſequent. 
ly ought to be governed by the general rule, The bill was entirely 
new, and without a precedent. It ſtated a caſe proper enough for x 
bill to perpetuate evidence, and had it ſtopped there, it would 
have been free from objection; for ſuch bills ought not by the 
courſe of proceedings in Courts of Equity, to pray relief, or be 
brought to a hearing. But the appellant's bill was not only to 


perpetuate evidence, but alſo prayed relief, and. was brought to 
hearing; and therefore the diſmiſſion of it with coſts, was war. 
ranted by the conſtant practice of the Court. 


After hearing counſel on this appeal, it was oRDERED and 


ADJUDGED, that the ſame ſhould be diſmiſſed; and the decree 
therein complained of, affirmed. 


The Right Honourable Jo/eph, Lord Milton, Appellant. 


Moore Edgworth and Damer Edoworth, 


infants, by their Guardian, and under 
Magill, Clerk, — — 


zd February 1773. 


Ann EDGWORTH and Catherine his wife 92 


ſeiſed in fee of the manor of Longwood, and ſeveral other 
manors and lands in Treland, in April 1703, mortgaged the ſame 


to John Percival, Eſq; for Ag 2,6007. with intereſt at the 
rate of 8 J. per cent.- 


John Percival by indentures of Teaſe and releaſe, dated the 
zoth of April and iſt of May 1706, aſſigned and conveyed the 
faid mortgaged premiſes, and all his eſtate.and intereſt therein to 
Joſeph Damer, Gent. in conſideration of 2,700 J. in full of prin- 
Cipal and intereſt, due on the ſaid mortgage of April 1703. To 
kold to the ſaid Fo/eph Denne and his heirs, ſubject te redemp- 
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tion nevertheleſs, by the ſaid Robert Edgwworth and Catherine his 28 


wife, upon payment to the ſaid Joſeph Damer of 2,700 /. with 
intereſt at 8 J. per cent. 


Foſeph Hadi afterwards bau do to Robert Edgworth the 
further ſum of 3oo/. and for ſecuring the ſame, by an indorſement, 
dated the 2oth of November 1706, Eagworth charged the mort- 


gaged premiſes with the payment thereof, with intereſt at the 
rate of 8 J. per cent. 


Catherine Edgcvorth died in 1707, and in 1741 Robert Edg- 
worth and Joſeph Damer came to an account, and the ſum of 


2, 300 J. appeared to remain due on the iſt of November 1711 ta 
Damer, on the foot of all the ſaid incumbrances ; upon which 


day he advanced to Edgworth the further ſum of 2000 J. and in 
conſideration thereof, and of the 2, 300. lo due, Edgworth, by 
indentures of leaſe and releaſe, dated the 3zuſt of October and 1it 
of November 1711, releaſed and conveyed to PJo/eph Damer and 
his heirs, all.the manors, lands and premiſes compriſed in the 
original mortgage of April 1703; as alſo ſeveral towns, lands 
and premiſes.in the ſeveral counties of Weſtmeath and Long ford, 
to hold the.ſame-to Joſeph Damer, his heirs and aſſigns, ſubject 


to redemption, on payment by Edgworth or his heirs, of 4,300 /. 
with intereſt at 8./. Ver cent, 


Joſeph Damer afterwards from time to time, till the year 1718, 
advanced and lent to the ſaid Robert Edgworth, divers other ſums 
of money, amounting to 2,552./. 6s. and which were ſecured 


and charged upon the manors, lands and premiſes ſo mortgaged 
to Damer. | 


In 1720, Joſeph Damer died, having by his will deviſed all 
his real and perſonal eſtate to his nephew John Damer, and ap- 
pointed him and Foſeph Damer, fince deceaſed, his executors : 
And the ſaid John Damer duly obtained a probate of this will. 


Robert Edgworth had iflue by Catherine his wife, Edward his 


eldeſt ſon and heir at law, and Packington his ſecond ſon, and 
other children. 


The ſaid Edward Edgworth having, in the lifetime of his fa- 
ther, ſet up a title to the reverſion of the ſaid Manor and eſtates, 
Vor. VI. o 1 + | under 
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marriage of Robert Edgworth and Catherine his wife, dated the 


5th of July 1692, and under a ſettlement pretended to have 


been made in purſuance thereof, dated the 25th of December 1703. 
the ſaid Robert Edgworth filed his bill in the Court of Exche- 


quer in Jreland againſt the ſaid Edward his ſon, to have theſe 
articles and ſettlement ſet aſide and lacerated as forged ; but be. 


fore the cauſe came on to a hearing, Robert Edgworth died on the 


8th of Fuly 1730, having firſt made his will, dated the 10th of 
September 1729, whereby he bequeathed to his ſaid ſon Edward the 


| ſum of 5s. and to Robert the ſon of the ſaid Edward, the like ſum 


of 5 4. and declared,“ that he did ſo, with intent to prevent their 
* hopes of getting a penny more out of his real or perſonal eſtates,” 
The teftator then deviſed and bequeathed to his ſon Packingten 
Edgworth and his heirs, executors and adminiſtrators, all and 
ſingular his real and perſonal eſtates in the counties of Meath, 
Weſtmeath, Kildare and Long ford, and elſewhere in Ireland. 


But the ſaid Edward Edgworth having by undue means got 
into poſſeſſion of part of his father's real eſtate, under colour of 
the ſaid pretended articles and ſettlement, and of other deeds al- 


ledged to have been executed by the ſaid Robert Edgworth, dated 


the zoth of June and iſt of Fuly 1730; Packington Edgworth, 


on the 28th of Auguſt 1730, exhibited his bill in the ſaid Court 
of Exchequer, againſt Edward and Mary his wiſe, Robert his ſon, 


and the ſaid John and Foſeph Damer, the heir and executors of 
Joſeph Damer deceaſed, praying to be decreed the poſſeſſion of 
the ſaid eſtate of Robert Edgworth, under his faid will, and to 


have an account taken againſt the ſaid John Damer, on the foot 
of the ſaid mortgages. 


After various proceedings, this cauſe came on to be heard upon 


the 22d of November 1735, when it was ordered and decreed, that 
the following iſſues ſhould be tried by a jury of the county of 
Weſtmeath ; viz. whether the ſaid articles, dated the 5th of Jul 


1692, were perfected by the ſaid Robert Edgworth, or not? And 


whether the ſaid ſettlement, dated the 2 5th of December 170% 
was perfected by the ſaid Robert Edgworth, or not? And whe- 
ther the ſaid deeds of the zoth of June and 1ſt of Fuly 173% 


were perfected by the ſaid Robert Edgwworth, or not? And whe- 


ther, the ſaid Robert Edgworth was of ſound mind at the a? 
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of the execution of the ſaid deeds of the zoth of June and iſt of 
July 1739? And whether an indorſement on the ſaid deed of ſet- 
tlement of the 25th of December 1703, to which the name of 
Foſeph Damer was alledged to be ſubſcribed, was perfected by 
the ſaid Jo/-ph Damer, or not? On the 27th of January fol- 
lowing it was ordered, that theſe iſſues ſhould be tried at the bar 
of the ſaid Court of Exchequer, by a ſpecial jury of the county of 
Meath ; and on the 8th of June, 1739, another order was made, 
That the iſſues as to the articles of the 5th of July 1692, and 
ſettlement of the 25th of December 1703, and the indorſement 
thereon, ſhould be tried in one record, and that the other iſſues 


ſhould be tried 1 another record. 


Accordingly, on the 3d.of Jay 1739, the iſſues as to the ar- 
ticles, ſettlement and indorſement, were tried at the bar of the 
ſaid Court; and the jury found, that the ſaid articles, and the 
ſettlement of the 25th of December 1703, were not perfected by 
the ſaid Robert Edgworth ; and that the ſaid indorſement was 
not per fected by the ſaid Fo/eph Damer. The other iſſues were 
tried on the 16th of November following, when the jury found 


that the .ſaid . deeds of the zoth of June and 11t of July 1730, 


were perfected by Robert Edgworth, but that he was not of 
ſound mind at the time of the execution thereof. Theſe ver- 
di s were afterwards-confirmed by order of the Cout. ; and upon 
w{urther hearing, on the 11th of February 1739, it was decreed, 
that it ſhould be referred to the Chief Remembrancer of the 
Court, or his deputy, to ſtate an account between the ſaid Pack- 
ington Edgworth and the ſaid John Damer, of what was due to 


him for principal, intereſt and coſts, on the foot of the faid ſe- 


curities; and that injunctions ſhould iſſue to put the ſaid Pack- 
gton Edgavorth into poſſeſſion of the lands and towns therein 


mentioned, and of the ſaid mortgaged lands, ſubject to the ſaid 


Jobn Damer's mortgages and ſecurities ; and a perpetual injunc- 
tion was awarded agaiiiſt the ſaid articles of the 5th of Fuly 


1692, the ſettlement of the 25th of December 1703, and the 


deeds of the zoth of June and iſt of July 1730, and againſt the 
laid Edward -Edgworth and Mary his wife, and Robert Edgworth 


kis ſon, and. all perſons ROY under them. 


Packington Edgwworth was accordingly put into. poſſeſſion of 
dhe ſaid premiſes, and continued to hold the ſame till his death, 
| Which 
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which happened in July 1758, leaving iſſue the reſpondents, 


his only children, who were both infants, and were under their 
father's will entitled to the equity of redemption of the ſaid mort. 
gaged premiſes, and the reſpondent John Magill was the ſurviy. 
ing executor of that will, 


2 Damer afterwards, by deed, dated the 17th of April 
1764. conveyed to the appellant, who was his heir apparent, and 
his heirs, the ſaid mortgaged premiſes, and all the ſecurities ſo 
perfected thereof by the ſaĩd Robert Edgworth to the faid Joſeph 
Damer, and all money due thereon ; whereby the appellant be- 
came entitled to all money due on the ſaid ſecurities, amounting 
to 30,0004. and upwards: And in Fure 1764, he filed his bill 


an the Court of Exchequer in Jre/and againſt the reſpondents, 


ſtating the ſeveral matters aforeſaid, and praying to have the be- 
nefit of all the proceedings and proofs taken in the before men- 
tioned cauſe, and that an account might be taken on the foot of 
the ſeveral mortgages and ſecurities, between the appellant and 
ſuch of the defendants as ſhould appear to have any intereſt in 
the ſaid mortgaged premiſes under Packington Edgworth, purſu- 
ant to the ſaid decree; and that the money which ſhould appear 
due thereon might be paid to the appellant by a ſhort day, ar 
that the defendants might be forecloſed of all equity of .cedemp- 


tion; and that the mortgaged premiſes might be ſold for pay- 


ment.of what ſhould appear due, and that a receiver might be 
appointed to receive the rents thereof in the mean time. 


The reſpondents by their anſwer to this bill, admitted moſt 
of the matters therein ſtated, but inſiſted upon the benefit of an 
agreement, which they alledged had been made by the ſaid Jobs 
Damer and the ſaid Packington Edgworth, for reducing the in- 
tereſt upon the ſaid ſeveral mortgages to 61. her cent. 7 


Iſſue being joined in the cauſe, ſeveral witneſſes were examined, 
and the ſame came on to be heard upon the 2oth, 21ſt, and 2 5th 
of November 1771 ; when upon reading an anſwer put in by the 
ſaid Jobn Damer, on the 8th of May 1758, to a bill filed againſt 
him in the ſaid Court, by the ſaid Packington Edgworth in the 


year 1757, whereby the ſaid John Damer admitted, that pend- 


ing the ſuit between the ſaid Packington Edgworth and the ſaid 


Edward Edgworth and others, the faid Packington Edgworth had 
als 
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told the ſaid John Damer, *©* That the debts affecting the eſtates 8 
* of the ſaid Robert Edgworth were ſo great, that if the ſaid 3 


FJobn Damer did not make an abatement in the intereſt of the 
*« money due to him, he would have little benefit in caſe he 
« ſuceeded in the ſaid ſuit, from it.” And that the ſaid John 
Damer then ſaid, ** That if that ſhould be the caſe, he would 
leave any reaſonable abatement to his friend Ambroſe Harding.” 
And upon reading the depoſition of the ſaid Ambroſe Harding, 
whereby it appeared, that ſuch converſation had paſſed between thi 
the ſaid Packington Edgworth, the ſaid John Damer and Ambroſe | 
Harding; and that the ſaid Ambroſe Harding underſtood, that I 
the ſaid John Damer had agreed to accept of 6/7. per cent. in- ll 
tereſt upon the money ſo due to him on the ſaid ſecurities ; and | I 
alſo upon reading evidence, whereby it was fully proved on the j] 
part of the reſpondents, that the perſonal appearance of the ſaid I 
Packington Edgworth, was of great conſequence and advantage N 
in the ſaid cauſe againſt the ſaid Edward Edgworth, and others, l! 
to the ſaid John Damer, and that the expence thereof, amount- | | 
ing to 4000 J. and upwards, had been defrayed by the ſaid John Mm | 
Damer, and the ſuit wholly managed and tranſacted by him or 
his order; the Court made an order, directing the following iflue 
to be tried at the next aſſizes for the county of Clonmell, v2. 
Whether there was any and what agreement between John 
** Damer, Eſq; deceaſed, and Packington Edgworth, deceaſed, 
at any and at what time, for any and what abatement of in- 
« tereſt, on the principal ſums due to the ſaid John Damer ? 


From this order Lord Milton thought proper to appeal, and 3 
on his behalf it was contended, that the decree of February, 5. Ae 
1739, directed an account to be taken on the foot of the ſeveral 
mortgages and ſecurities, and the rate of intereſt reſerved upon 
thoſe mortgages and ſecurities, was 81. per cent. ſo that the rate 
of intereſt could not be varied, without reverſing ſo much of the 
decree as directed an account to be taken upon the foot of it, 

4. e. according to the mortgages and ſecurities. That the pre- 
ſent order directing an iſſue to be tried reſpecting the rate of 
intereſt, was nugatory, if the Court could not vary the rate of 
intereſt; and that could not be done without reverſing a decree, 
which had been many years inrolled, and could not now be reverſed 
even upon an appeal, becauſe no appeal could now be brought. 
The order was alſo manifeſtly irregular; for the bill being 


brought for the ſole purpoſe of having the benefit of the decree 
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of 1739, the Court could not regularly make any other order, | 
than either to diſmiſs the bill, or decree according to the prayer 
of it. But if any ſuch agreement as was made the ſubject of the 
preſent iſſue ever exiſted, it was ſuppoſed by Harding's evidence, 
to have been made before the trial at bar, viz. before the decree 
of 1739 ; and therefore Packington Edgworth ought to have in- 
ſiſted on it by a crols bill, before the cauſe was heard again upon 
the equity reſerved, after thoſe trials; it was too late to do it 
afterwards, otherwiſe than by a bill of review. But no bill of 
review could have been brought, becauſe Packington was ſtated 
by the evidence to have known the fact of the ſuppoſed agree- 
ment, before the decree of 1739 was made; and could not there- 
fore have ſupported a petition for a bill of review, by an affidavit 
that the fact came to his knowledge after the decree was pro- 
nounced, But in truth the reſpondents, or Packington Eag- 
worth himſelf, never could in any ſtage of the cauſe make out 
ſuch an agreement; nor was the evidence now offered of ſuffi- 
cient weight, even to merit an enquiry by a jury. The only co- 
lour of evidence lay in the depoſition of Ambroje Harding, who 
ſpoke of a converſation at which no other perſon was preſent 
but himſelf and Mr. Damer, and Packigton Edgwarth ; and 
depoſed, that Mr. Damer ſaid, he would leave it to Harding, 
whether he thould abate 27. per cent, that Harding ſaid, ** Do 
not leave me, for if you do, I ſhall give it againſt you ;” and 
that Mr. Damer replied, © If you do, I cannot help it.“ This 
converfation by no means proved an actual agreement to abate 
2 /. per cent. or even an abſolute agreement to be bound by the 
deciſion of Ambroſe Harding, or any deciſion by him of the mat- 
ter; for the whole referred to fomething to be done in future 


by the parties, and it was not pretended that any fuch reference 


or decition was afterwards made. Beſides, Packington's total 


ſilepce upon this head, both before the decree of 1739, and after 
till 1757, and ſtanding by and hearing that decree pronounced, 


wholly inconfiſtent with ſuch an agreement, was a demonſtra- 
tion that he did not underſtand the converſation to import an 
agreement, and that no further treaty was had between the par- 
ties, from which any fuch agreement could be inferred : The 
Court therefore, at the laſt hearing, ought to have decided upon 
Harding's evidence, he being dead, and not have ſent it to a jut). 
That confidering the ſtate of the evidence before the Court, it 
was unjuſt to direct an iſſue; becauſe the anſwer of Mr. N 
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which was read by the reſpondents at the hearing, denied any 
agreement between him and Packington Edgworth, to reduce the 
rate of intereſt; and this denial being ſet in oppoſition to any 
concluſion drawn from Harding's evidence, took away all ground 


for the Court's interpoling. Whereas, by directing an iſſue, 


upon the trial of which Mr. Damer's anſwer could not be read 
for the appellant, he would be deprived of that evidence, 


which the reſpondents had made evidence at the hearing of the 


cauſe. 


On the other fide it was ſaid, that the objection made by the 
appellant at the hearing of this cauſe, to the order directing an 
iſſue, was, that a parol agreement contrary to the expreſs terms 
of the agreement contained in the ſeveral mortgage deeds, could 
not, even if it was found by the jury upon the trial of the iſſue, 
be admitted in evidence, The rule that a parol agreement ought 
not to be admitted to contradict the terms of an agreement con- 


tained in a deed, or any other agreement in writing, is admitted 


to be generally true; but then it is likewiſe true, that a writ- 
ten agreement may be waived 4n part, or in the whole, or be 
varied in the terms of it, by a ſubſequent parol agreement, and 
which was the caſe now in queſtion; a new ſubſequent agree- 
ment having been made between the -parties, for reducing the 
Intereſt of the mortgage money, upon a new and good conſidera- 
tion, which did-not exiſt at the time of the execution of any of the 
mortgage deeds; and the ſubject matter-of the agreement not 
requiring that.it ſhould be in writing. It might be objected by 
the appellant, that the converſation alledged to have paſſed be- 
tween John Damer and Packington Edgworth, relative to the re- 
duction of intereſt, did not in point of fact, ſuppoſing the ſame 
to be proved by the reſpondents, amount toa binding agreement 
on the part of Mr. Damer, for reducing the intereſt to 6 /. per 
cent. But it was ſaid, that even if any ſuch doubt had been 
entertained by the Court of Exchequer in Feland, yet they could 
not have made any other order, than that which had been 
pronounced. They were of opinion, that ſuch an agreement, 
if really made, would in point of law, be binding between 
the parties. It was therefore agreeable to juſtice, and to the 
practice of all. Courts of Equity, that the exiſtence of ſuch an 
agreement being a queſtion of fact, and in diſpute between the 
parties, ſhould be the dubject of a further enquiry, and be tried 
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and aſcertained by a jury. That it would be a very great hard. 
ſhip upon the reſpondents, ſhould they be precluded from eſta- 
bliſhing this agreement ; and if the appellant ſhould be per- | 
mitted to receive intereſt upon his ſecurities, at the rate of g/ 
per cent. down to the preſent time; when there could be ng 
doubt, but that if Packington Edg worth, had not firmly believed 
and fully relied on ſuch an agreement, he might without the 


leaſt difficulty, at any time from the year 1739, have borrowed 


money at 6 /. per cent. or leſs, upon the ſecurity of the eſtates 
mortgaged-to jobn Damer, and have paid him off, and taken an 
alignment of his ſecurities, 


After hearing a on this appeal, it was ORDERED and 
ADJUDGED, that the order therein complained of, ſhould be 
affirmed, with this addition; viz. ** That the appellant be at 
liberty, at ſuch trial, to read the anſwer of John Damer, Eſq; 
« filed the $th day of May, 1758, to the bill filed by Packing. 
« ton Edgworth, in the lad Court of Exchequer in Ireland, the 
«« 23d day of Auguſt, 1757.” 
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Robert Mac Mair, = * - Appellant. 
James Coulter, and others, = - Reſpondents. 


Et e contra. 
15th February, 1773. 


IN the year 1749, Robert Mac Nair, the appellant in the 

original appeal, was concerned in a ſugar-houſe at Glaſgow, 
in Scotland, and being deſirous of employing his ſon James Mac 
Nair, he reſolved to {end him out with an adventure of mer- 
chandize to Barbadoes; and to encourage him, and engage his 


attention and application to buſineſs, the appellant gave him one 
fourth ſhare in the adventure. 


8 
1 
of 


The appellant then freighted a ſhip at Glaſgow, and ſhipped 
a cargo on board her, with which James Mac Nair proceeded to 
Barbadoes; where having arrived, he put his cargo under the 
care 
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care of Meſſieurs Harveys, merchants there, to whom he was 
addreſſed. But finding ſome difficulty at Barbadzes, to ſell to 
advantage all the merchandize he carried out, Meſſieurs Harveys 
recommended what remained undiſpoſed of to Virginia, and ac- 


cordingly the ſame was ſhipped in a proper veſſel, and James 


Mac Nair went in her as ſupercargo. At Virginia he diſpoſed 
of the whole of his adventure, and purchaſed of Meſſieurs Hut- 
chins and Tucker, merchants there, a ſmall ſhip or veſſel called 
the Jean, not exceeding 80 tons burthen ; for which, and her 


boat, tackle and apparel, he paid 450/. Virginia currency, (being 


equal to 360 J. ſterling) as appeared by the bill of ſale made 
thereof to him, dated the 13th of November, 1749. 


On the 1ſt of November, 1749, James Mac Nair wrote a letter to 
the appellant, dated at Virginia, wherein, inter alia, he ſaid, I have 


„ purchaſed a veſſel of forty-ſeven foot keel for 350 J. current 


* money, and am now purchaſing her a cargo for Barbadbes, in 
e order for purchaſing ſugars,” Again, This veſſel I 3 
% purchaſed, I believe ſhe will anſwer you very well; ſhe is 

new veſſel, never was out to ſea yet, which will prove to 2 
contentment; her name is the Jean.“ Having thus pur- 


chaſed the Jean ready fitted and equipped, he got a cargo for her, 


and proceeded therewith back to Barbadoes, and afterwards re- 
turned again to Virginia, where he then loaded another cargo in 
the Jean to be carried to Barbadoes. The infurance made on 
the Jean and her cargo, for this laſt voyage, was the ſubject of 
the preſent diſpute between the parties. 


On the 7th of May, i960; James Mac Nair, being at Virginia, | 


wrote a letter to his father, wherein after mentioning ſeveral 
particulars relative.to the diſpoſal of her laſt cargo, he proceeded 
to acquaint him with the value of the cargo, which he then 
intended to ſhip for Barbadoes, in the following words, VIZ. 
* You adviſed me to acquaint. you of the value I will have on 
board, in caſe you make inſurance, the (meaning the ſhip Jean) 
will carry 450 barrels of corn, which amounts to 315 J. and 
* about 60 barrels of pork, at 557. per barrel, 165 J. total 
„amount 480 J. but ſhe will not carry near the amount of the 
cargo that I have bought here, of which 1 mult take bills for 

the remainder.” On the 22d of the ſame month, he wrote 
Mother letter from Virginia to the appellant, wherein he ac- 
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quainted him, that he hoped to fail in about 10 days, and when at 
Barbadoes would write to him. 


On the 8th of June, 1750, the appellant, by Mr. Staller his 
broker, cauſed a policy of inſurance to be effected at Gage. 


filled up in the name of the appellant and company, (meaning. 


his ſon the ſaid James Mac Nair) in the uſual form, inſuring 
againſt the uſual perils of the ſea, Cc. upon the ſaid ſhip Jean 
and her cargo, for a voyage from Virginia to Barbadoes; and 
James Mac Nair was therein mentioned as maſter of the ſhip; 
the ſhip and her cargo were therein valued at 1000 J. without 
any further account to be given by the aſſured to the aſfurers, 
or any of them for the ſame; according to which particular ſum, 
all loſſes were to be paid by the underwriters, . proportionably to 
the ſeveral ſums by them underwritten, and the aſſurers confeſſed 
themſelves paid the conſideration or premium, at the rate of 1/. 
1655. per cent. and it was thereby agreed, that in caſe of any loſs, 
there ſhould be an abatement of 2 J. per cent. at payment thereof, 


This policy of inſurance was underwritten by the reſpondents 
Coulter and Bogle for 100 J. each, by the reſpondents Graham 


and Croſs for 2001. each, by Archibald Ingram, James Spreul 


and George Buchanan, ſince deceaſed, for 100/. each, and by one 
James Johnſon for 100 J. fo that the ſum of 1000 J. in the whole 
was underwrote and inſured by the ſaid policy of inſurance. 


When this policy was effected, the appellant did not pro- 
duce to the underwriters, the letter he had received from his ſon 
James Mac Nair, dated the 7th of May, 1750, wherein the ſon 
informed him, that the total value of his whole cargo on board, 
would not exceed 4807. neither did the appellant acquaint the 
underwriters with the kind of veſſel the Jean was, or that ſhe, 
with her boat and all her tackle, &c. coſt only 360 J. ſterling; 
although he was poſſeſſed of a full knowledge of theſe facts from 
his ſon's letters of the iſt of November, 1749, and 7th of May, 
1750, and from which he knew or was acquainted, that the 
value of both the ſhip and all her cargo would not exceed 8400. 
ſterling. 


On the 2 «th of June, 1750, the ſaid ſhip Jean failed from 
Hampton Road, in Virginia, with ſome corn and other mer- 


chandize on board, on her ſaid inſured voyage to Barbadoes, 
| | but 
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but having loſt an anchor and cable, ſhe put back and failed 
again on the 27th of the ſame month ; on which day James 
Mac Nair wrote to his father the following extraordinary 
letter, which appears to be dated at Virginia, the ſaid 27th of 
Fune, 1750. Honoured Sir, I, meeting with this opportu- 


« nity, thought fit to acquaint you of my being in good health, 


% hoping that you and all the family are in the ſame. I am here 
« lying for a fair wind, and all clear to ſail, of which you have 


% an account of the value of yours I have on board, and alſo of 


„ Baillie James Smith, vis. 4850 buſhels Indian corn at 4. 5s. per 
* buſhel, and 45 barrels pork at 2 /. per barrel, and 50 barrels 
„tar at 32 5. 6d. per barrel, 8000 barrel ſtaves at 7/. per 
« thouſand, and of live ſtock and other goods to the amount of 
« 75. and the value of the veſſel, which amounts to 7871. odd 
* money ſterling, which in all amounts to 21047. 5 5s. ſterling ; 
«and as I have done the utmoſt in my power ſince I left you, 
concerning your goods and Baillie James Smith's, of which 
* there is 145 J. of his to be deducted out of the above ſum, of 


„ which I have.made Thomas Craig, maſter of the brig Jean for 
« Barbadzes, and then to Glaſgow ; and as he is a young man, and 


„ could get no other, you will pleaſe inſure at leaſt 1,800 J. 
« ſterling ; and that you need not fear, that it is more than the 


value that I have on board; neither delay any time after you 


receive this letter in getting inſurance, for if you do fail you 
may perhaps be a ſufferer; and acquaint Baillie James Smith 
concerning his value, that in cafe the veſſel meet with any ac- 
* cident, that he need not blame me in not advifing him; a 


be ſure you do not neglect to inſure the above value of yours 


* in time, for there is an iſland called Bermudas, that lies be- 


©« twixt Virginia and Barbadoes, that I am very much afraid of, 


* and that there is ſtrange notions runs in my head, that I will 
meet with ſome accident about it, and I beg of you to loſe no 


* time in inſuring the whole, as all is well yet. Be ſure that. 


in cafe you miſtake, and have any doubt about the maſter's 
name, is Thomas Craig, maſter of the Jean brigantine, her 


* burthen is about 114 tons. I wrote you before, that I carried 


command of her; but in caſe of inſurance, and any misfor- 
tune happens, I being a young man the inſurers might have 
© reflected on me; but as I have put in a man that has ſerved his 
* time to the ſea, and being experienced that way, they can 


make no reflections, and I ſhall act every thing as if the whole 
was 
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% was inſured, and hopes as before, you will loſe no time ; and 
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„ will not fail in it, for I am very eager on inſurance, as we 
are all born to misfortunes.” And in a poſtſcript to this laſt 
letter he added,“ When you receive this letter, if you can. 
* not get inſurance in Glaſgow, be ſure to write directly to 


It did not clearly appear, on what day the appellant received 
this laſt letter from his ſon; but it was evident he received it 
previous to, or on the 13th of Auguſt 1750, and had communi- 
cated it to Baillie James Smith: For on the 13th of Auguſt 1750, 
the appellant wrote a letter to the ſaid James Mac Nair, where- 
in he acknowledged the receipt of his ſaid letter of the 27th 
of June 1750, and gave him very particular inſtructions about 
making out his invoice and bills of lading, in the following 
words; wuz. © You'l be ſure to write Mr. David Currie mer- 
« chant in London, what value you will have both of ſhip and 
cargo for our account, and you'l alſo adviſe Mr. David Currie 
„what effects you will have of Baillie Smith's, ſo as he may 
% make inſurance for him alſo; and what you order for him 
«« you'l mark J. S. and what you bring for us you'l mark R. M. 
«© you'l take care your invoice be clear, and ſend us a copy of 
them by Landon, and alſo by any other ſhip offering for 
our place; we will not grudge the poſtage of at leaſt three of 
„them. I made inſurance from Virginia to Barbadoes for 10001. 
* and have wrote to Mr. Currie to inſure what you write for, and 
© have received his advice that he will do it as ſoon as you ad- 
«« viſe him; and in caſe of any misfortune, the bills of lading 
* and the invoice that you ſend by London, or any other ſhip, will 
prove the value Joſt.” And on the ſame day, Baillie James 
Smith wrote a letter to Mr. David Currie, deſiring him to make 
inſurance for him for 100 J. ſterling, for goods on his account 
from Virginia to Barbadoes, on board the Fear brigantine, Tho» 
mas Craig Maſter : And added, I am adviſed ſhe was waiting 
« for a wind and clear to fail the 27th of Fune laſt.” 


The appellant was not ſatisfied with the inſurance for 10000. 
which he had effected previous to his receipt of his ſon's letter 
of the 27th of June 1750; for it was in proof, that on the rgth 
of Auguſt 1750, he went to one Mr. John Jamięſon of Glaſgow, 
in order to effect a further inſurance; but upon reading the let- 

3 | ge 


Caſes in Parliament. 


ter, Jamieſon anſwered, that conſidering the contents of it, he 
would not inſure 100 J. for 50 J. premium ; and upon the appel- 
lant's aſking the reaſon, Jamieſon replied, that the goods were 
over valued in the letter, and that he did not like the dreaming, 
which to him looked like a waking dream. 


This anſwer and refuſal did not however put a ſtop to the 
appellant's attempting to effect a further inſurance; for on the 
next day, he gave the following order in writing to Mr. Stalker 
his broker for that purpoſe, viz. ©* Goods aboard the Jean bri- 
e pantine, Thomas Craig Maſter, 4850 buſhels of corn at 25. 
« 485/; 8000 barrel ſtaves, at 4os. 161; 45 barrels pork, at 
* 405, 90 J; o barrels tar, at 20s. 50/1; live ſtock and other 


66 goods, 7517 the veſſel, 7871. L. 1503. 


Mr. Andrew Stalker, above is a note of the value of ſhip and 
goods fraught, and of the Jean brigantine, Mr. Thomas Craig 
* Maſter, from Virginia to Barbadoes, which I value at 15031. 
« ſterling, when at Barbadoes; and deſire you, as there is only 
* 10004. ſterling inſured, that you'l get 350 J. more inſured, in 
* the terms you got the other 1000 J. done—My laſt advices 
was dated Virginia, June 27th 1750; ſhe was then clear to 
« fail. Yours, Robert Mac Nair.“ 


Under this order, Staller effected a further inſurance for 350 J. 
on the Jean and her cargo; but which he would not have effected, 
nor would any inſurer have underwrote it, had he been made 
acquainted of the ſhip's having only coſt 360 J. and with the 
contents of the ſaid letters of the 7th of May, and 27th of June 
1750, or either of them; not only for the reaſon hinted at by 
Mr. Jamieſon, but becauſe on being told how ſmall the veſſel was, 
and what a trifling ſum ſhe coſt, and upon comparing the ap— 
pellant's order to Mr. Stalker, with both or either of the fon's 
letters of the 7th of May, and 27th of June 1750, the very great 
difference between the ſon's firſt and ſecond letters as to the 
Quantity and value of the cargo, and the difference made alto 
by the appellant, even from both his ſon's letters, by his order to 
Mr. Stalker, were too ſtriking not to draw the attention of any 
man, and deter him from becoming an underwriter on a policy, 
where every circumſtance muſt inform him, or give him the 
Arongeſt reaſon to believe, that a fraud was intended. 
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of James Mac Nair's letters to the appellant, of the iſt of Noven- 
ber 1749, the 7th of May and 27th of June 1750, coupled with 


to conclude, that he had wilfully caſt away the ſhip and her 
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Soon after this laſt inſurance was effected, the underwriters on 


both policies were called upon for a total loſs; it being alledged, 
that the ſaid ſhip Jean having ſtruck upon the rocks which lay 
out near upon the iſland of Bermudas, on the north ſide thereof, 
the crew thereupon left her, and landed in the ſhip's boat on 
the ſaid iſland, and that the ſhip being there wrecked, ſhe and 
all her cargo was loſt, ſave a few trifles, which produced about 


230. 75. 


Beyanaidas being many leagues out of the uſual due courſe of 


the voyage from Virginia to Barbadoes, the underwriters on both 

the policies refuſed to pay the loſs; and the appellant and under. 

writers on the ſaid laſt policy, whereon 3 50 J. was underwrote, 

having agreed upon a reference, the arbitrators, after examin- 

ing the evidence, letters and papers, had no difficulty in award- 
. . . \ 

ing the appellant to deliver up this policy to be cancelled. 


The great difference and contradiction between the contents 


proof of his greatly over-rating the burthen of the ſhip, ſo very 
conſiderably over valuing both her and the cargo, and repreſent- 
ing the cargo to conſiſt of ſo much more than it actually did 
conſiſt of, together with a vaſt variety of other circumſtances, 
reſpecting the character and conduct of James Mac Nair, all of 
which were in evidence in the preſent cauſe, furniſhed the under- 
writers on the policy in queſtion with the ſtrongeſt grounds 


cargo; and therefore he was, in March 1751, brought to a cti- 
minal trial in the High Admiralty Court of Edinburgh ; but 
it unfortunately happening, that none of the crew could be found 
to give evidence, except the ſecond mate and a boy, from whom 
every thing during the voyage had been induſtriouſly concealed, 
the evidence was thought inſufficient to induce a conviction; 
arid therefore he was acquitted, though not very honourably, for 
the jury returned the following verdict, vig. they unanimouſſj 
find the panel hath endeavoured to defraud the inſurers, b. 
giving orders to inſure a greater quantity of goods than the 
„ ſhip Jean brigantine could hold, and by putting a value both 
upon his ſhip and cargo, much higher than their real worth; 
but they are alſo unanimouſly of opinion, that it was not 
«6 probe 
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« proven that he wilfully caſt away or deſtroyed the ſhip and 
cargo at the time and place libelled, or was art and part in 
« ſo doing.“ 


The fact found by the former part of this verdict, together 
with the appellant's conduct in obtaining a further inſurance 
after he had received his ſon's ſaid three letters, and what the un- 
derwriters conceived to be a notorious deviation, coupled with 
the very particular inſtructions given by the appellant, by the letter 
of the 13th of Augu/? 1750, to his ſon James, reſpecting his 
making up and ſending home invoices and bills of lading, in— 
duced the underwriters, from a principle of public as well as 
private juſtice, to commence a civil action in the ſame Court 
againſt the appellant and his ſon, to reduce or vacate the policy in 
queſtion; and thereupon the appellant thought proper to com- 
mence a counter action in his own name, againſt the underwriters 
to compel payment from them of a total loſs under the ſaid policy. 


Theſe cauſes were carried on with great ſpirit on both ſides, 
and various queſtions were made by the counſel in the Court 
below; but the moſt material queſtions were, 1ſt, whether there 
was any deviation from the.due uſual courſe of the voyage in- 
ſured? And if there was, then 2dly, whether ſuch deviation 
was wilful, or only accidental? But ſuppoſing there was no 
wilful deviation, then 3dly, wether the underwriters were liable 
to pay the appellant the full ſum of 1000 J. under the valuation 
in the policy, or only ſo much as was the real, exact, and true 
value of the ſhip and cargo inſured ? 


A great variety of circumſtantial and poſitive evidence was 
offered by both parties, in ſupport and contradiction of theſe queſ- 
tions; but the two firſt, reſpecting the deviation, were finally ſet- 
tled upon an appeal to the Houſe of Lords by the underwriters, 
in March 1770; and therefore the noticing the evidence relative 
to thoſe points was preſumed, upon the preſent occaſion, to be 
unneceſſary. 


The underwriters, as to the 3d queſtion, inſiſted, that an in- 
ſurance is a contract made for the purpoſe of protecting the pro- 
perty of an adventurer in ſhips and trade from any loſs, which 
may ariſe by the perils of the ſea and other perils inſured againft, 
on 
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any loſs happens to the object of the inſurance, the aſſured is to 
be reimburſed by the inſurers, to the amount of the prime or firſt 
coſt of the thing inſured; that the aſſured ought never to gain 
more than the real value or amount of his loſs; nor ſhould the 
underwriter ever pay leſs than the loſs, according to the cuſto- 
mary and ſettled plan or rule of adjuſting loſſes on policies 
of inſurance, practiſed in the country or place where ſuch policies 
are effected; that an over valuation in a policy, carries with it 
the ſtrongeſt badge of a bad or ill intent in the aſſured, who 
never would pay a premium for more than his real property, un- 
leſs he entertained ſome doubts about the integrity or ability 
of the captain of the ſhip, or about the ſhip, and propoſed to be. 
nefit by a loſs ; that an over valuation is alſo contrary to the ſpi- 


Tit of the act 19th George II. which was made to prevent the 


pernicious practice of making inſurances intereſt or no intereſt, 
without further proof of intereſt than the policy, or by way of 
gaming or wagering, or without benefit of ſalvage to the aſſurer; 


and the Legiſlature ſeems to have had it in view by this ſtatute, 


to correct two evils, viz. the obtaining inſurances upon ſhips and 


cargoes in which the aſſureds had no intereſt, or if there was 


intereſt, the greatly over valuing that intereſt, which was a temp- 


tation to the fraudulent deſtruction of ſhips; and * to oblige 


the aſſured to produce proof of intereſt. 


The appellant, well knowing what was the cuſtomary method 


of ſettling loſſes at Glaſgow upon policies of inſurance, worded 


like that in queſtion, and clearly apprehending himſelf obliged 
to prove the value of his ſhip and cargo, in order to aſcer- 
tain the guantum of the loſs to be paid by the underwriters ; and the 
underwriters poſſeſſed of a full knowledge of the cuſtom of 
adjuſting ſuch policies in Scotland, and therefore conceiving them- 
ſelves not liable, under the ſaid policy of inſurance, to pay the ap- 
pellant more than the real and true value and amount of the ſhip 
Jean, and ſuch of her cargo as did not belong to Baillie James 
Smith, after deducting the ſalvage, being 234. 7 both parties 


under this idea, and ſatisfied of it's being the eſtabliſhed practice 


in Scotland for underwriters on policies worded as that in queſtion, 
to'pay no more than the real true value or amount of the property 
inſured, and to make a return of premium for ſhort intereſt, in 


caſes where the ſhips perfected their voyages, and there turned out 
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to be ſhort intereſt ; entered into proof reſpecting the value of —— 
ann nt | 


both the ſhip and the cargo inſured, or covered by the policy of 
inſurance now 1n queſtion : But this evidence of value was not 
before the Court of Admiralty, when the decreet of the 24th of 
December 1754, was pronounced. 


The appellant endeavoured to fix the value of the ſhip and 


cargo inſured, at 14.34 /. 45s. 3 d. by producing a bill of lading 
ſigned by Thomas Craig, as maſter of the ſhip, but who in 
fact was mate, and an invoice appearing to be dated at Virginia 
the 16th of June 1750, and ſigned by James Mac Nair, as fol- 
lows; vz. To 875 barrels India corn, at 12s. 6d. 5461. 175. 6d; 
«© to. 50 barrels pork, at 45s. 112/. 10s; to 50 barrels tar, at 
** 155. 371. 10s; to 12000 barrel ſtaves, at 45 5. 271; to 3000 
heading, at 70s. 101. 105; the Jean coſt, charges and ex- 
% pences.on her, 699 J. 165. 9d; Total J. 1434. 4s. 3d. 


The underwriters on their part inſiſted, that this bill of la- 
ding and invoice were fictitious, and calculated by James Mac 
Nair and his mate Thomas Craig, who appeared to be privy to 
and aſſiſting him in his deſigns, to impoſe on them a value greatly 
exceeding the real and true value; and that the value of the 
ſhip was clearly and indiſputably fixed, by James Mac Nair's 
letter to the appellant, of the 1ſt of November 1749, by the bill of 
fale of the ſhip from Meſſts. Hutchins and Tucker, wherein 4 50 . 
Virginia currency, equal to 360/. ſterling was the conſideration ; 
and by the oaths of Jobn Hutchins and Fobn Tucker, who de- 
poſed that they ſold her to James Mac Nair for 450 J. Virginia. 
currency. And as to the cargo, a manifeſt thereof from the 
naval officer at Virginia, was produced in evidence, which ſhewed 
that 2495 buſhels of corn, 35 barrels of pork, 50 barrels of 


tar, and 5650 barrel ſtaves, were actually ſhipped on board the 


Jean, for the voyage in queſtion. And John Hood, who fur- 
niſhed the cargo, politively depoſed, that the ſhip from her con- 
ſtruction could not ſtow or contain above 80 or 83 tons of cargo; 
and that he was certain, ſhe could not have contained one half of 
the goods mentioned in the bill of lading produced by the appel- 
lant, the goods being repreſented therein as only half a ton 
ſhort of 160 tons; that James Mac Nair told the deponent, he 
had wrote to the appellant to make inſurance on the ſhip and 
cargo, to the extent of 700l. ſterling, and thereupon the deponent 
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ſaid, that it was too high a value, but James Mac Nair anſwered, 
that the ſame would be worth that or more when he came to 
Barbadoes; and Hood ſet the value of the whole cargo actually 
{hipped, at 346 J. 10s. 3 d. ſterling. In confirmation of Hood's 
evidence, there were affidavits made by Robert Franks, Thomas 
Godfrey, John Hutchins, and John Tucker, who all had either 
been owners, or had failed between Virginia and Barbados, a8 
Maſter of the Jean, before James Mac Nair bought her, and they 
all proved that her burthen correſponded with the evidence given 
by Hood. 


The only queſtion before the Admiralty Court being reſpect— 
ing the deviation, on the hearing of the cauſes on the 24th of 
December 1754, the Court of Admiralty ** aſſoiled the appellant 
* Robert Mac Nair from the reduction, and decerned the under- 
* writersin payment to him of the ſums by them ſeverally under. 
written, with a diſcount of 2 J. per cent. in terms of the policy, 
and of 237. 7 5s. ſterling, as the acknowledged value of what 
« was recovered of the wreck; and the underwriters were fur- 
«ther decerned in payment to the appellant Robert Mac Nair, 
of 83 J. 15. as the expence of extracting the decreet.” - 


The underwriters, being greatly diſſatisfied with.this decree, ex- 
bibited a bill of ſuſpenſion to the court of ſeflion; after which Janes 
Mac Nair died, and as to him the action abated, but it was after- 
wards revived againſt his brother and repreſentative Robert Mac 
Nair, jun. and after the parties had entered into evidence touch- 
ing the value of the ſhip and cargo, the cauſe came on to be heard 
before the Lords of Seſſion; when their Lordſhips, by a majo- 
rity of ſix to five, found the wilful deviation not proved; and ac- 
cordingly, on the 8th of February 1765, pronounced the following 
interlocutor: On the report of the Lord Auchinlech, the Lords 
© repel .the objections to the policy of inſurance, upon the act of 
the 19th of his late Majeſty ; find it not proven, that there 
Was any wilful deviation in the voyage from Virginia to Bar- 
ec badoes; find the policy of inſurance does not in this caſe, 
* oblige the inſurers to pay the ſums at which the ſhip and 
cargo were inſured, but only the real value of the ſhip and 
% cargo; and find the value of the ſhip to be 4501. Virginia 
currency, being the original price paid by James Mac Nair for 


4 her, and as mentioned in . Hood's oath. Find that James 
Mac 
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« Mac Nair's invoice is no evidence of the value of the cargo; F—"— 


« and with reſpect to that, and the other points in the cauſe, re- 


« mit it to the Lord Ordinary to proceed accordingly.” Againſt 
this interlocutor, even the appellant Robert Mac Nair thought 
proper to reclaim, becauſe it reſtricted the value of the ſhip to 
4501. Virginia currency; whereas he inſiſted, that there was ſuffi- 
cient evidence of that value amounting to 600 J. currency. The 
underwriters alſo reclaimed againſt that part of it, finding the 
deviation not proved: And upon the 21ſt of June following, 
both theſe reclaiming petitions came on to be heard; when, 
with reſpect to the appellant Robert Mac Nair's petition, the 
Lords thought proper to refuſe the deſire of it, and to adhere to 
their ſormer interlocutor. But as to the petition of the under- 
writers, their Lordfhips were pleaſed to vary their former opi- 
nion, and to find,“ That with reſpect to the deviation in the 
„voyage from Virginia to Barbadoes, no action lies on the po- 


* licy of inſurance; and remitted it to the Lord Ordinary to 
proceed in the cauſe accordingly.” 


This laſt interlocutor the underwriters apprehended to be 
agreeable to their evidence, and the ſubſtantial juſtice of the caſe ; 


yet the appellant thought proper to preſent a reclaiming peti- 


tion, which, being anſwered by the underwriters, came on to 


be heard on the 7th of Auguſt, 1765 when their Lordſhips, by 
a majority of ſeven to ſix, pronounced an 'iinterlocutor, ** Finding 
* it not proven that there was any wilful deviation in the voy- 
sage from Virginia to Barbadoes,” And upon the underwriters 
_ reclaiming from this -interlocutor, their Lordſhips on the 11th 
of March, 1766, by a majority of fix to five, © adhered to 


« their former interlocutor, and refuſed the deſire of the 
< petition.” 


George Buchanan and James Spreul, two of theu nderwriters on 
the policy in queſtion, died ; and the cauſe was revived againſt 
Margaret, Jean and Grizel Spreuls, as repreſentatives of the 
ſaid James Spreul, and againſt Andrew Buchanan, as repreſenta- 
tive of his father, the ſaid George Buchanan. | 


From the ſaid ſeveral. interlocutors of the 8th of F ebruary, 1705, 
the 7th of Auguſt, 1765, and the 11th of March, 1766, ſo far as 
they rejected the evidence of an actual deviation out of the due uſual 


courſe 


1773. 
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courſe of the inſured voyage from Virginia to Barbadoes, the faid 
John Graham, James Coulter, and the repreſentatives of the ſaid 
George Buchanan and James Spreul, and alſo all the other under. 
writers on the policy of inſurance in queſtion, (except James 


Jobnſon who underwrote 100/. thereon) appealed to the Houſe 


of Lords; and in March, 1770, the appeal came on to be heard, 
when the faid interlocutors of the Court below, ſo far as ap. 
pealed againſt, were affirmed ; but the queſtion agitated between 
the parties upon that occaſion, was ſo far from being clear in 
favour of the now appellant Robert Mac Nair, that no coſts were 
given him upon that appeal.* 

Afterwards 


* — 1 — 


— — 


* The printed caſes on this appeal were nearly ſimilar to the preſent ; but the 
arguments urged on each ſide being ſomewhat different, it is thought proper. to 
inſert them in this note. 


On behalf of the appellants, who were the underwriters, it was inſiſted, that 
there was clear evidence of a deviation, conſiderably out of the uſual courſe of the 
voyage inſured ; and attended with circumſtances, which carried conviction of an 
intention in James Mac Nair ſo to do, even before the ſhip left Virginia. That the 
fact of a deviation being eſtabliſhed, the reſpondent, though he did not admit it was 
wilful, had offered no evidence which could induce a belief that it happened by 
miſtake, or the irreſiſtible influence of any ſtorm or current, or through any other 
involuntary cauſe. That the policy in queſtion, being made for a voyage from 
Virginia to Barbadoes, and the aſſured, by the tenor of it, engaging on his part, that 
the {hip ſhould be navigated in, and not out of the uſual due courſe of that voyage ; 
it follows, that if the ſhip was not navigated accordingly, but was intentionally 
carried or conducted out of the uſual due courſe of the inſured voyage, the policy 
was from that moment difcharged ; agreeable to the eſtabliſhed law in caſes of in- 
furance, which never ſubjects underwriters to loſſes, which happen out of the 
voyage they inſure for ; as they cannot at the time of the contract, have a view to 
any perils out of the voyage, nor is any premium or ſatisfaction paid or made to 
them for the ſame; and equality is eſſential in ſuch contracts. For if the law were 
otherwiſe, no inſurer could underwrite a policy with any degree of certainty or 
ſafety ; it would then be in the power of every commander of a ſhip, either with a 
view to benefit his owners, or to ſerve his own purpoſes, to increafe the inſurer's 
riſque, by running his veſſel into perils by a deviation, againſt which no adequate 
premium or ſatisfaction could be paid or made at the time of effecting the inſurance, 
becauſe the fact could not then be foreſeen or apprehended ; and this would put an 
end to the practice of inſuring, the only effectual means which the wiſdom of the com- 
mercial world has hitherto found out, of ſecuring their property from the common 
peri:s attending its neceſſary tranſportation. That if ever there was a caſe in which 
a policy of inſurance ſhould be diſcharged, by reaſon of a deviation, it was the 
preſent, which was pregnant with circumſtances that went near to vacate it for 
fraud; the actions, behaviour and conduct both of the reſpondent and his ſon, being 


utterly inconſiſtent with that — faith, which in ſuch caſes ought to be ſtrictly 


4 | adhered 


— 
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. Archibald Ingram, one of the underwriters, died, — 


and the cauſe was revived againſt his repreſentative and fon 4 
Archibald 


— 


1 
— » 
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adhered to, and to preſerve which, Courts of Juſtice in all countries have invari- 
ably been attentive. 


On the part of the reſpondent it was admitted, that the ſnip was inſured on a |], Montgo- 
voyage from Virginia to Barbadoes. The queſtion between the parties was, whether mery. 
there had been a wilful and intentional deviation from the voyage inſured, ſo as to A. Wedder- 
liberate the underwriters, and vacate the policy. Throughout the whole of the _— 5 
proceedings, the appellants had endeavoured to maintain two contradictory propo- r 
ſitions. Iſt, That Mac Nair intended to run upon the rocks, on purpoſe to deſtroy 
the ſhip. 2d, That he intended to go to Bermudas, as a better market for his corn. 
| Both theſe could not be true; and it was hoped, the reſpondent had proved each of 
them to be falſe. In ſupport of the firſt propoſition, the appellants had thought it p 
material to impeach James Mac Nair's character; that he was in general a bad | 
man, and capable of the crime imputed to him. For proof of this, they referred to 
John Hood's evidence, as to his character in general, and tending in particular to 
prove, that he endeavoured to defraud one Colonel Turner of 150/. But what Hod 
ſwore upon this and other particulars, he did not merit any credit for; becauſe he 
was partner or ſtorekeeper for one of the underwriters, and agent for them all, in 
collecting and procuring evidence againſt James Mac Nair. He had ſhewn a zeal, 
and even a rancour, inconſiſtent with the character of a witneſs ; and his depoſi- 
tions to prove the quantity and particulars of Mac Nair's cargo, were falſified by 
written evidence, recovered out of his own hands. That no colourable reaſon 
could be aſſigned for Mac Nair's intending wilfully to deſtroy the ſhip. Though 
the appellants diſputed the amount of the value, yet it was proved by all the wit- 
neſſes, that the veſſel was fully loaded; and even Hood and Craig proved this, at 
the ſame time that Mac Nair had the ſtrongeſt reaſon to doubt of his being inſured ; 
fer though he knew the reſpondent's inclination to inſure, yet by his letter of the 
th of March, 1750, from Barbadoes, and of the 22d of May, 1750, from Virginia, 
addreſſed to the reſpondent, he had diſſuaded him from inſurance on this very voyage. 
If he had had any view of deſtroying the ſhip in this voyage, he ſurely would have 
written the ante-dated 41etter from Virginia before he ſailed. That letter after the 
wreck, plainly ſhewed his fear that he was not inſured, and all his letters to the re- 
ſpondent diſcovered the ſame uncertainty, and that he was afraid to look the re- WR 
ſpondent in the face on that account, and becauſe he had diſſuaded him from inſur- ' 
It was in proof, that he ſold his long-boat before he proceeded on this voy- 
g 


ance. 
age; and that he had nothing on beard but a yaul, ſcarcely ſufficient to contain the 


whole crew: It was alſo proved, that the coaſt of Bermudas is very dangerous, and 

that no man in his right ſenſes would venture upon it in the night time; that they 14 
actually did run the ritk of their lives, by the ſmallneſs of the book, the diſtance of | 161 
the ſhore, and the darkneſs of the night; that James Mac Nair was the laſt man il Il 
who left the ſhip and came into the boat, and appeared to be in great concern for i | j 
the loſs of the ſhip; Matbie the ſecond mate expreſsly ſwore, that in his opinion | | 
there was no foul play, that the ſhip was not induſtriouſly caſt away, but was loſt | 
by accident; and that after they came to Bermudas, he was intormed, there were 


three or more ſloops which had been wrecked upon the ſame fide of the ifland, 
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Archibald Ingram; and the ſaid action came again to be inſiſted 
on, before the Lord Aucbinlecł, Ordinary, and the appellant 


moved 


——— 


either the ſame night, or the night after the Jean was wrecked ; and that ſome of 


thoſe ſloops were bound from Philadelphia to the ſouthward. John Murchie a ſailor, 
.corroborated this witneſs, and ſwore that James Mac Nair was the laſt man who 
left the ſhip, and was the moſt anxious perſon; that he cut the fore-jeers after all 


the crew had got into the boat, and propoſed to have an anchor heaved over for 


ſaving the ſhip, but this the crew would not agree to. He alſo proved the leaving 


the large boat behind in Virginia; and though he affigned as a reaſon for this, that 


ſhe was crazy and ſhattered, yet he added, that the ſhip was ſo deeply loaded, that 


it would have been improper to have carried the boat along with them. As to the 
objection, that Mac Nair was carrying on a loſing trade, it hardly merited an 
anſwer, when the above circumſtances were conſidered, that he was uncertain if 
inſured, and fully loaded. Had it even been true, that he had loſt in trade, would 
he cover one miſconduct with a greater, not to ſay a crime, and that too at the im- 
minent peril of his life? But what ſtrongly tended to put an end to all ſuſpicion on 
this head, was his letter to Hood in December, 17 50, at a time when he was to ſtand 
trial for his life: He there ſaid, „As ſome of the crew went from Bermudas to 
Virginia, you'll pleaſe acquaint them to come home as ſoon as poſlible, of which 
4 you'll be ſo good as adviſe me, if you have ſeen any of them; particularly John 


« Mathie, if you know he be in Virginia, pray acquaint him to come home, as he 


« was mate of the veſſel, to make it appear how that ſhe was; for the under- 
« writers want very much to ſee ſome of the hands; and if you can know where 
he is, adviſe him to come home.” If Mac Nair had been conſciouſly guilty of 
ſuch a crime, he never would have written in this anxious manner for the crew 


to come home; and it was a circumſtance which muſt go far to preſume his 
innocence. 


With reſpect to the ſecond point inſiſted on by the appellants, viz. That Mac 
Nair deviated from the voyage, with an intention of going to Bermudas to ſell his 


corn at a greater advantage; it was ſaid, that as Bermudas lies in the very line of 
the inſured voyage, and ſeamen only keep to the eaſtward of it to avoid its danger- 


ous rocks; as it was in proof, that numbers of veſſels, wi. hout any intention of 
going to that place, are yet caſt away there, of which there were three or four 
inſtances at the time of the ſhipwreck in queſtion; and that during the beginniug 
of the voyage, there was excceding ſtormy weather, which might occaſion the 
navigators to. miſtake their reckoning; ſo the ſhip's being actually wrecked there, 
did not found the ſmalleſt preſumption, that the navigators had an intention of go- 
ing to Bermudas; and nothing was incumbent upo them to prove but the wreck, 
which was not denied. That the only poſitive evidence which the appellants had 
produced, was Thomas Craig, the firſt mate of the ſhip and conductor of the voyage.: 
But his oath did not merit the ſmalleſt degree of credit; iſt, Becauſe in the cri- 
minal proſecution, the appellants themſelves proved him to be a perſon of bad 


fame, and not an honeſt man. 2d, It was in proof, that he was brought over 


from the Iſle of Man, on purpoſe to give evidence in this action againſt the re- 
ſpondent, and received from the underwriters a previous diſcharge of all claims 


.againſt himſelf, 3d, That before examination, he received from the underwriters . 
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moved his Lordſhip, to aſcertain the ſum for which the under- 
writers were liable by the policy ; and after various proceedings, 
| his 


3 


ſeveral ſums of money, and promiſes to be provided for. 4th, That previous to 
his being examined, he uttered the ſtrongeſt expreſſions of malice and reſentment 
againſt the reſpondent, declaring, he would ſacrifice his ſoul to Hell to get amends of 
the reſpondent. 5th, That immediately after the ſhipwreck, he depoſed before the 
Governor of Bermudas, that the veſlel was bound from Virginia to Barbadoes, and 
proceeded on her voyage till the ſhipwreck ; which was the very reverſe of what 
he had now ſworn. th, That when he firſt came home, he told James Wilſon, 
clerk to the tan work at Glaſgow, that they had no intention to touch at Bermudas, 
but came there accidentally. 9th, That two hours before the diſaſter happened, 
he told John Murchie, a ſailor on board, that Mac Nair was in great diſtreſs, and 


was gone to bed, being afraid of the iſland of Bermudas; but Craig told him at the 
fame time, he (Craig) would be damned if they ſhould ſee Bermudas that voyage. 


Sth, He was contradicted in many particulars by John Mathie, as to what happened 
immediately before the wreck, and as to the keeping of journals. Laſtly, his evi- 
dence itſelf carried manifeſt marks of falſehood ; for he not only made himſelf the 
only confident of this ſecret deſign to touch at Bermudas, but the reaſon he gave 
for it was, that they might get a better market for their corn and other goods, of 


which the ſhip was quite full. This he ſtated as their only view and plan; and 


yet, from the whole tenor of what followed in his depoſition, he clearly intimated, 
that their plan was to caſt away the ſhip, and that Mac. Nair and himſelf made all 
neceſſary preparations for it. The ſmalleſt faith therefore could not be given to 
the improbable, contradictory, and contradicted evidence of this infamous, prepared, 
corrupted, reſentful and perjured witneſs; and which was accordingly rejected 
and declared unworthy of credit, by the ſentence of the Judge Admiral, before 
whom it was taken. The only other title of evidence in ſupport of the appellants 
hypotheſis, was a paſſage in Mathie's ſecond depoſition, who ſwore, © that when the 
e ſhip was in fail during the courſe of the voyage, he heard James ac Nair tay 
once in a joking laughing way, that he had a good mind to call at Eermudas, 
c as he heard corn was ſelling at nine bitts per buſhel.” But Adathie did not 
give the leaſt inſinuation that he believed Mac Nair was ſerious, or that ſuch a 
voyage was ever intended; on the contrary, it appeared by the whole tenor of 
his evidence, that he was hired for Barbadoes, and underſtood that the: ſhip was 


intended only for that port: And nothing could be a ſtronger demonſtration of 


this, than the apprehenſions which he expreſſed, that from his reckoning he judged 
they had miſtaken their courſe, and would be in danger of being too near Ber- 
mudas; which clearly intimated his opinion, that Craig and Mac Nair thought them- 
ſelves at a great diſtance from it. It was evident that his belief, as well as that 
of all the crew, was, that they were bound directly for Barbados; and fo they 
ſwore before the Governor of Bermudas, immediately after the wreck. On the 
other hand, the reſpondent had brought as ſtrong proof as the nature of the thing 
would admit of, that there was no wilful deviation; but that the ſhipwreck hap- 
pened by accident. For had James Mac Nair intended for Bermudas as a better 
market, no probable reaſon could be aſſigned why he ſhould make a ſecret of it, 
from thoſe who were to navigate the veſſel; and more particularly from 1Zathie, who 
Had the management of the courſe, for one halt of the twenty- -four tours, The ſhip was 
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to the whole Lords of Seſſion. 
This 
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cleared out for Barbados, the men were all hired for that place; and as Mac Nair 
had, by all his letters, ſignified to his father that this was his intended voyage, in 
caſe he inclined to make inſurance ; ſo whatever doubts he might have about his not 
being inſured for Barbadoes, he was abſolutely certain of not being inſured for Bermudas. 


But it is ſaid, that on the 1 of July they ſaw a ſail, which they ſuppoſed came 
from Bermudas, and Mac Nair refuſed to ſpeak with her. This furely was a ſtrong 
argument that he had no intention of going to Bermudas, as this ſhip could have 
informed them of their ſituation, and the prices of grain, and every thing elſe they 
wanted to know. It is alſo ſaid, that in the evening before the wreck, they hand- 
ed their ſails: And for this Mathie in his depoſition aſſigned the reaſons, namely, 
that they foreſaw a ſquall coming, and the ſquall actually came; for though they 
were failing within fix points, as appeared by the journal, they went at the rate 
of five knots an hour, when their fails were handed. The courſe for Bermudas, is 
quite different from the courſe for Barbadoes, and veſſels bound from Virginia to Ber- 
mudas keep many degrees to the weſtward of it, until they come into the ſame latitude 
upon its paralel, and then fail directly eaſtward upon it. This fact was not only 
proved by a cloud of witneſſes, but was ſupported alſo by this ſolid reaſon ; that 
the latitude of a place can always be found at. fea by an obſervation : Whereas 
the longitude cannot be diſcovered, and is only gueſſed at by what is called the 
dead reckoning. This calculation, owing to winds, currents, and the variation of 
the compaſs, is extremely uncertain; ſo that no ſeaman can ever be ſure of the 
longitude of a ſhip's place, and therefore never attempts to come at a ſmall place 
like Bermudas, upon the ſouth or north, but always endeavours to put it upon a la- 
titude of which he can be certain. Again: The ſafe courſe for Barbadoes, is to 
keep at leaſt a degree to the northward” of Bermudas, and above 21 leagues to the 
eaſtward of it; not that this is the ſhorteſt way, but it is the ſafeſt, in order to 
keep clear of the rocks. By the book called the Mariner's Compaſs, which was 
proved to be the book the navigators truſted to, Permudas lies in latitude It d. 
25 m. and in weſt longitude 63 d. 40 m. By the journal of Thomas Craig, which 
was proved to have been made the rule for navigating the ſhip, it appeared 
they had an obſervation, on Monday the 2d of Juh, at noon, fourteen hours be- 
fore the wreck; by that obſervation they were in latitude 33 d. 24 m. and in 
longitude 63 d. 20 m. that is in other words, they were 59 miles north, and 20 miles 
eaſt of the middle of the iſland; and by the ſame journal it appeared, that from and 
after that time, the wind blew-from S. W. and S. W. by 5. and their courſe was 
8. 8. E. and S. E. by S. Now ſuppoſing the iſland and ſhip to have been really 
ſituated as above deſcribed, it was abſolute demonſtration, that the courſe ſhe 
ſteered was a proper courſe for Barbadoes, and muſt have carried them between 
20 and 30 leagues to the eaſtward of Bermudas; it was true, the ſhip was not in 
the place where Craig and Mac Nair ſuppoſed themſelves to be, but that was no- 
thing to the purpoſe; becauſe the conduct of the navigators of a ihip is not to be 
judged by the true place in which the ſhipwreck afterwards happens, but by the 
place where the journal ſhews the conductors at the time thought themſelves to be; 
and this appeared from the journal of Crazg, who had the conduct of the navigation. 
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This being done accordingly, on the 13th of February 1772, 
the cauſe came on to be adviſed by their Lordſhips, when the pro- 


curator 
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Upon this journal, the appellants had from the beginning founded all their argu- 
ments, and the credit of it was ſupported by the whole evidence in the cauſe; and 
by nothing more than Mac Nair's own journal agreeing with it in every thing until 
the lait 24 hours, and diſagreeing with it only during that critical period ; which 
ſhewed, that Mac Nair's journal was made up ex poſt facto, in order to apologize for 
his conduct, by giving a falſe account of the ſhip's courſe. 


But it was faid, that Mathie's reckoning differed, and he ſuppoſed himſelf on 
the 2d of Fuly at noon, about a degree more weſterly, and 26 miles more ſoutherly ; 
and that truſting to his own reckoning, he told them they would certainly fall in 
with Bermudas, and ſee it or feel it before morning. To this it was anſwered, that 
Mathie certainly differed in opinion from Craig, as to the ſituation of the ſhip, and 
the danger of being wrecked upon Bermudas; but it never entered into his head, 
that they were in the intention of going to Bermudas ; he was only afraid, that in 
the courſe to Barbadoes, they were too nigh Bermudas. He was only ſecond mate, a 
young man, hired about ten days before; and Mac Nair truſted to the reckoning of 
Craig his firſt mate, an experienced ſailor, and who had conducted the ſhip in the 
two former voyages. This alſo anſwered the objection of their ſailing near the 
wind, when they might with eaſe have failed to the eaſtward, for Craig thought 
himſelf in no hazard. It appeared, that they were wrecked upon the north eaſt part of 
the iſland ; and it was proved by Mathie, that if they had failed one ſingle point more 
to the eaſt, they would have been abſolutely clear of the iſland and the rocks. It 


was alſo in proof, that on the 1ſt of uh they had it in their power to have ſteered 


to the weſtward, into the proper courſe for Bermudas, had they intended that place. 
From all which, on conſidering merely the journal of the voyage, and the ſuppoſed 
courſe of the ſhip, it was clear the navigators of her did not intend for Bermudas, but 
Barbadoes; and all the circumſtances upon which the contrary hypotheſis was built, 


amounted only to this, that conſidering the bad weather which they had, they were 
too raſh and venturous in their courſe. 


With regard to the plans and opinions of ſhip-maſters, if there was no other evi- 
dence to rely upon, the four ſhip-maſters named by the Judge Admiral, upon the 
ſuggeſtion of parties, on calculating the reckoning as recorded in Craig's journal, 
£xhibited a plan, by which the courſe of the ſhip would ſtill have been more clear of 
the iſland, than according to the obſervation in that journal ; and the opinion was 
confirmed by a great many ſhip-maſters of ſkill and credit. This muſt greatly pre- 
ponderate againſt the opinions of the ſhip-maſters, produced as witneſſes for the ap- 
pellants, which was, that the navigators of the ſhip had a mind to ſee Bermudas; more 
eſpecially, as this opinion related. to plans which were made up upon erroneous 
principles. One of theſe ſhip-maſters, namely John Gray, after having depoſed 
like the others, that in his opinion the navigators of the ſhip had a mind to ſee 
Bermudas, yet upon a queſtion being put to him, ſuppoſing the ſhip to be where ſhe 
was placed by Craig's journal, and Bermudas lying in 64 or 63 d. 40 m. in ſteering 


a S. S. E. courſe, could that courſe carry her to Bermudas? Depoſed, © that if the 


< ſhip and iſland were in the reſpective longitudes and latitudes mentioned in the 
Vor. VI. 7 F 


« interrogatory 
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curator for the inſurers having paſſed from the objections of res 


with reſpect to the policy of inſurance being a valued policy, as if 
the interlocutor of the 8th of February 1765, had not been 
pronounced, or was ſtill open; and averred and offered to prove, 
that according to the invariable practice of Glaſgow, where this 
policy was underwrote, and where both parties reſided, policies, 
ſuch as the preſent, were not held valued policies ſo as to relieve 


1 — ” _— —— ** 


ce interrogatory, a S. S. E. courſe could not have carried the ſhip on the iſland, or fo 
<« nigh it as to meet with any harm.” And almoſt all the ſhip-maſters agreed, that 
even if Mac Nair's intention had been to have gone into the iſland, no man in his 
ſenſes would have done it in the night time, and in the manner he did, as ito 
evidently endangered the lives of the whole crew. Matbie ſwore, that the night 
was quite dark, the moon being ſet, and that they did not ſee the iſland till day 


light; and one of the appellants ſhip-maſters ſwore, that no perſon bound to the 


ifland will go upon it in the night time, even ſuppoſing he had ſeen it in the day 
time, But further : The plans exhibited by the appellants were erroneous : Some 
of their operators upon thoſe plans ſwore, that they were drawn upon the principles 
of plain ſailing, which ſuppoſes a degree of longitude equal to a degree of latitude, 
over the whole globe; others ſwore, that they were delineated by Mercator”s failing ; 
and one of them ſwore, that their chart was neither a plain, nor a Mercator's chart. 
Theſe plans did not mark the degrees of longitude ; and it was obvious to the eye that 
they were erroneous, becauſe they did not place the ſhip according to the obſerva- 
tion on the ad of July, 20 miles to the eaſtward of the middle of the ifland ; they 
placed her conſiderably to the weſtward of it, and by ſo doing, brought the deſcrip- 
tive line of her courſe upon the north eaſt part of the iſland: But if the ſhip was 
brought eaſtward to the ſuppoſed place, by the aforeſaid obſervation, the line of her 
courſe would fall conſiderably to the eaſtward of the iſland. 


But it was ſaid by the appellants, that the true courſe for Barbadoes, is 20. 30. 40. 


or 50 leagues to the northward of Bermudas; becauſe a ſhip may have the benefit of 


the Trade Winds, and come in upon the north eaſt of Barbadbees. To this it was 
anſwered by the reſpondent, that the Trade Winds begin about the Tropic, and blow 
from the N. E. Barbadves is about 1200 miles ſouth of Bermudas, and 300 miles eaſt 
of it. Suppoſing the Trade Winds blew the whole way from Bermudas to Barbadoes, 
which they do not, a ſhip would have no difficulty in going to Barbadoes in a ſtrait 
line; becauſe in ſuch a line, they would not be within ten points of the wind, and 
every ſhip can eaſily ſail within fix. But by Craig's journal of the voyage, which 
he made after the ſhipwreck, as a paſſenger in the Bermudas Packet, it did not ap- 
pear that this ſhip took any ſuch eaſting as the appellants contended, in order to 
get the Trade Winds, but that ſhe nearly followed the direct courſe. Laſtly, that 
ſuppoſing even a fraud or miſconduct in Mac Nair, the reſpondent was expreſsly 
ſecured in the policy againſt the barratry of the maſter, and the appellants had 
brought no evidence whatever of any copartnerſhip between the reſpondent and his 
fon; and therefore the reſpondent hoped, that there lay n no ſolid objection in this 
caſe, upon the ſtatute of the 19th George II. 


| FY 
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the inſured from the neeſſity of proving both the extent and value 3 
of the cargo; their Lordſhips, without permiting the inſurers to . a | 
give evidence of the ſaid practice at Glaſgow, on the ſaid 1 3th 'F 
day of February 1772, pronounced an interlocutor in the follow-= 
ing words: viz. ©* Upon report of Lord Auchinlech, and having 
*« adviſed the mutual informations and whole proceedings in this 
** cauſe, the Lords find the charger (appellant Robert Mac Nair) 
*©15 not entitled to recover from the ſuſpenders (reſpondents) the 
s thouſand pounds ſterling ſpecified in the policy, but only a 

** ſum equal to the damage he ſuſtained by the loſs of the ſhip » | 
«© Jean and her cargo; find that in this circumſtantial caſe, the 

* bill of lading and invoice, which laſt is only ſigned by James 
% Mac Nair, cannot be admitted as good evidence neither of | 
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the quantities, nor values of the goods, which were put on board 
the ſhip in Virginia; but find that the quantities muſt be held wt 
«© to be as aſcertained by the manifeſt of the naval officer, and | 
« the values as aſcertained by the oath of John Hood, by whom | 
the goods were moſt furniſhed; find the ſuſpenders (reſpon- 

* dents) are alſo liable to make good the value of the ſhip, as 

formerly aſcertained, expence of ſhipping the goods, and the- 

* freight thereof from Virginia to Barbadoes, and likewiſe the 

« ſum paid for the inſurance ; but find that out of the ſums afore- 

« ſaid, the ſuſpenders (reſpondents) are entitled to have a deduc- 

* tion of two per cent. in terms of the policy, as alſo to have de- 

« duction of the value of the goods aboard the Jean, which be- 

* longed to Mr. Smith, to the extent of 100 J. ſterling ; and in 

* the laſt place, find the ſuſpenders (reſpondents) liable for the 

* intereſt of the balance, after deducting as above, from the date 
„ of the decree of the Admiral Court, and remit to the Lord 

* Ordinary to proceed accordingly.” 
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From the interlocutors of the 8th of February, and 21ſt of 
June 1765, the original appeal was brought; and the interlocu- 
tor of the 1 3th of February 1772, was the ſabje& of the croſs | 
appeal. | 


In ſupport of the original appeal it was contended, that this J. Montgo- 
was a valued policy of both ſhip and cargo, where not the ſhip 3 
only, but a conſiderable intereſt on board, were admitted to have bun. 
exiſted. That under ſuch policy, the aſſured muſt recover the 
whole ſum in the policy, as he could not have any claim for a. 


return of premium for ſhort intereſt, if the ſhip had arrived 
ſafe. 
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ſafe. That in all valued policies, the aſſured having ſuch an 


intereſt on board, as to take it out of the meaning of the ſtatute 
19 Geo, II. the conſtant rule has been to take the Quantum of that 
intereſt from the value expreſſed in the policy, without any fur- 
ther proof of the quantity or value of the goods. But if any fur- 
ther or particular proof of the extent of intereſt in ſhip and cargo 
was required than the policy, it was manifeſt, that the value of the 
ſhip, as aſcertained by the interlocutors of the 8th of February, 
and 21ſt of June 1765, could not be held to be her true value, 
at the time ſhe was loſt. For although James Mac Nair pur- 
chaſed her for 450 J. yet it was proved and admitted, that ſhe. 
then ſtood in need of many repairs, and wanted no leſs than two, 
anchors and one cable, to fit her for going to ſea; ſo that the. 
expences laid out in her outfit, which it was proved amounted. 
to 150 J. were as much a part of her original price and value,, 
as the 450 . Accordingly, Fames Mac Nair in all his letters to, 
the appellant, when under no temptation to ſay otherwiſe, fairly. 
valued her at 600 J. the ſum ſhe coſt him, without regard to, 
the after expences laid out in keeping her in repair ; and Hood, 
himſelf ſwore, that the ſhip was always kept clean and in good, 
order, and being built of mulberry frame, made her laſt better, 
and leſs liable to decay, than if ſhe had been built of oak, And, 


Alexander Montgomery, ſhip-maſter, a witneſs for the reſpondents, 


ſwore, that in May or June 1750, when he ſaw the ſhip in Vir- 
ginia, he reckoned her worth 500 J. or 600/. of that currency. 


And it was alſo proved, that two years before James Mac Nair's. 
purchaſe, ſhe had been built and ſold for 700 J. 


With reſpe& to the cargo, the kinds and quantities were. 
fully proved by the bill of lading, and other evidence in ſupport. 
of it. The reſpondents themſelves had admitted and proved the 
authenticity of that paper, and in their pleadings had ſtated that 
it was of its true date, and not made up ex poſt facto, as the 
letter of the 27th of Fune. But independent of this admiſſion, 
it bore every mark of authenticity, becauſe it was written or, 
filled up in the handwriting either of Hood, or his clerk. The 


diſcrepancy between its contents, and the letter of the 27th of 
June, further confirmed it; and what was very remarkable, al- 


though Hood in his depoſition went every poſſible length to diſ- 
credit the invoice of the cargo, yet he did not attempt the leaſt 


inſinuation againſt the bill of lading. Nay more, no direct at- 
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tack had been made upon it ſince the commencement of the ſuit 

till the preſent time; and even now, the reſpondents were forced 
to combat it by inferences and implication only. It was proved 
by the tonnage bill, that the ſhip was rated by the naval officer 
at 115 tons, and the appellant had demonſtrated, upon the prin- 
ciples laid down by the reſpondents themſelves, that the cargo 
contained in the bill of lading, amounted only to 130 tons; 
which was not near ſuch an exceſs between the rated and real 
tonnage, as he alledged, and offered to prove was the practice in 
general, and pointed out ſeveral particular inſtances in ſupport of 
it. It was further proved by all the witneſſes, that the ſhip was 
fully loaded; and if fo, by what cargo was ſhe filled? The 
cargo furniſhed. by Mr. Hood, would not fill her by 15 tons, 
even according to his own computation of her tonnage ; neither, 
according to the ſame rules, could the cargo contained in the 
manifeſt fill her by ſeveral tons. Hood's evidence muſt there- 
fore be rejected and laid afide, as well as the manifeſt. But if 
the rate of tonnage laid down by the appellant was adopt- 
ed, then it followed as a conſequence, that the goods contain- 
ed in the bill of lading were neceſſary to fill her com- 
pleatly. It was alſo proved, that James Mac Nair had funds 
in his hands, ſufficient to purchaſe the cargo contained in the 
bill of lading : For 1ſt, it had all along been ſtated, and not de- 
nied, that when Mac Nair firſt went to Barbadoes, he carried 
goods with him, to the value of 1100 /. ſterling. 2d, That from 
thence he went to Virginia, with the valuable part of his cargo, 
leaving with Meſlrs. Harveys goods and outſtanding debts, to 
the amount of 260 J. currency. za, That at Virginia he fold 
his cargo for 800 J. drew upon the appellant for 250 /. ſterling, 


and ſo poſſeſſed a ſtock of 1115 J. Virginia currency. 4th, That 


there he purchaſed the ſhip and cargo, and returned to Barbadves 
in March 1750; and it appeared that the goods ſold by Meſſrs. 
Harveys on that voyage, amounted to 617 /. and upon the whole, 
he cleared 300 J. Barbadoes currency. 5th, That before the ſales 
of this cargo were fully compleated, he returned again to Vir- 
ginia with a cargo, value 509 J. 19 5s. 11 d. currency, and fold it 
at the advanced price of 624 J. 195. 10d. and beſides the three 
remaining hogſheads of rum, he had goods on board, to the 
value cf 138 J. 35. 9d. prime coſt. Thus matters ſtood at the 
time of Mac Nair's purchaſing the cargo in queſtion ; and agree- 
ably hereto, he in his letters to the appellant of the 7th and 
25th of March 1750, uniformly rated the ſhip at 609 J. and the car- 
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— goat between 600 J. and 700 J. currency. It was proved, that 
the ſhip coſt 600/. and the value of his cargo was equally confirm- 
ed by the writings and accounts of third parties; ſo that it might 
be concluded, the valuation put on the ſhip and cargo by theſe let- 
ters, on which the appellant made the inſurance in queſtion, was a 
fair and juſt one. It muſt further be remarked, that Mac Nair, in 
his letters, had diſſuaded the appellant from making inſurance, 
and therefore when he had no reaſon to expect an inſurance was 
made, and when he could have no bad intention, he uniformly 
valued the ſhip and cargo as above. On the other hand it was 
obſervable, how great a difference there was in his valuation, by 
the letter of the 27th of June 1750; at that time, when, by the 
wreck of the ſhip, he was reduced to the utmoſt deſpair, he did 

not content himſelf with an eſtimation of 600/. for the ſhip 
and 700 J. currency for the cargo, the former value which he 
put upon them ; but he eſtimated both at near double that va- 
lue. This valuation therefore, when there was a clear deſign 
of over-rating the ſhip and cargo, ſeemed to be concluſive, that 
the former value was not over-rated, becauſe it was a valuation 
made when he lay under no temptation whatever, and moreover 
confirmed, as before obſerved, by writings under the hands of 
other parties. If therefore the value of the ſhip was to be con- 
ſidered at 600 J. and that he had in his hands, when he purchaſed 
the cargo in queſtion, 700 JI. which was 100 J. more than by 
his letters he mentioned to have had in the former voyage, when 
he inſured the like ſum of 1000 J. ſterling ; it was clear, that 
with this laſt ſum, he had more than ſufficent to purchaſe the 
goods contained in the bill of lading, the prime coſt whereof 
amounted to 606/. currency, to which being added freight, at one 
third of the value, 202 J. and the price of the ſhip, 6007. the 
whole amount was 1408 J. beſides premium of inſurance, com- 
miſſion, and repairs of the ſhip, amounting to conſiderably 
more than the 1000 J. inſured on account of the appellant ; and 
ſufficient to anſwer the value of Smith's goods, which were found 
to be only 100/, ſterling, both by the ſum he recovered for 
them, and by the laſt interlocutor of the court of ſeſſion. 


J. Dunning. On behalf of the reſpondents in the original appeal it was 
F. Norton. argued, that loſſes in policies of infurance are to be adjuſted and 
paid by the underwriters, agreeable to the mode or rule obſery- 
ed in ſuch caſes, in the country, or at the place, where they are 
effected, in regard the aſſured and inſurers are both ſuppoſed to 


2 have 
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have that in view when the contract is entered into; and in the 
preſent caſe, the appellant had himſelf admitted, by his proceed- 
Angs, and entering into evidence of the value in the Court of 
Seſſion, that the policy of inſurance in queſtion, was not to be 
conſidered in Scotland as a policy which obliged the underwriters 
to pay the whole 1000 J. And this was alſo confirmed by the 
repeated determinations of the Lords of Seſſion; who had there- 
by pointed out the rule obſerved in Scotland in ſettling loſſes 
on policies of inſurance, worded as the one now in queſtion, to 
be by allowing the aſſured ſo far as to the full amount of his in- 
tereſt in the ſhip and cargo, which were the objects of the in- 
ſurance. That the rule of adjuſting inſurances which the Lords 
of Seſſion have adopted, ſo far as it goes to the value of ſhip and 
cargo, and charges of making the inſurance, is agreeable to 
the ſpirit of the ſtatute 19th Geo. II. as it moſt effectually diſ- 
courages the pernicious practice of making inſurance for more 
intereſt than the aſſured really has in the thing inſured ; and 
therefore it was ſubſtantially adhering to the intentions of the 
Legiſlature, and did compleat juſtice to the appellant, by giving 
him a ſatisfaction to the full amount of the original value and 
prime coſt of his ſhip and cargo, and expences of inſuring them ; 
which fully anſwered the purpoſes of an inſurance, and fully 
indemnified him from any loſs ariſing from the perils inſured 
againſt by the policy. That allowing in all caſes the aſſured 


to recover from the underwriters to the full amount of the va- 


luation ſet by himſelf in his policy, was giving the greateſt en- 


couragement to fraud, and this ought the rather not to be done 
in a caſe circumſtanced like the preſent, where it was evident, 
that both the appellant and his ſon, who had the command of 
and was intereſted in the ſhip and cargo, were contriving and 
planning ſchemes to over-reach and impoſe upon the under- 
writers, by miſrepreſenting both the value of the ſhip, and the 
quantity and value of the cargo; and there was no doubt, but 
that by the policy in queſtion, the appellant had valued pro- 
perty at 1000/. ſterling, which in fact did not exceed 5791. 25. 9d. 
For 450 J. Virginia currency, the price of the ſhip at par, was 
equal only to 360/. ſterling ; and deduct 145 J. for Mr. Smith's 
property, at which it was fixed by James Mac Nair's letter of the 
27th of June 1750, from 3467. 10s. 3 d. the value of the whole 
cargo, as appeared by Hood's evidence, and it fixed the appel- 
lant's intereſt in the cargo, at 2011. 10s. 3d. to which add 
177. 125. 6d. for the premium and charges of the inſurance, 
and 
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and the whole of the appellant's intereſt in both ſhip and cargo, 
was clearly aſcertained not to exceed 579/. 25. 9d. That the 
underwriters upon any policy of inſurance on which a loſs has 


happened, are entitled to the benefit of ſalvage ; and therefore, 


in the preſent caſe, the inſurers were clearly to have a propor- 
tionable deduction of the 237. 7 5. being the produce of what 
was ſaved of the ſhip and cargo: For if otherwiſe, it would be 
admitting the policy to be void, by the ſtatute 19th Geo, IT. 
which expreſsly enacts, that no inſurance ſhall be made with- 
out benefit of ſalvage to the inſurer ; and by the expreſs words 
of this policy, there was to be a deduction of 27. per cent. in 
caſe of loſs. 


In ſupport of the croſs appeal it was ſaid, that by the policy 


of inſurance in queſtion, as in all others, the underwriters did 


not engage jointly and ſeverally, for the whole amount of the 
money thereby inſured; but only engaged ſeverally and reſpec- 
tively, each for himſelf, to the amount of the ſum or ſums by 

them reſpectively ſubſcribed; ſo that to make them jointly 
liable for any loſs, was not only expreſsly contrary to their con- 
tract, but to common juſtice; and it was equally ſo, to allow 
the appellant Robert Mac Nair to cover and recover under this 


policy, the freight which the ſhip would have made on the voy- 


age had ſhe performed it; for the policy was on the ſhip and 
cargo only, and not on the freight; and if Mac Nair had in- 
tended to inſure the freight, he ought to have obſerved the me- 
thod which is daily practiſed, by effecting a policy upon the 
freight in expreſs terms. That a policy of inſurance is not a 
contract which carries intereſt for any ſums the underwriters 
may become liable to, on account of a loſs; they only engage 
to be anſwerable for the loſs itſelf, not for any intereſt for or 
upon ſuch loſs: And it cannot be compared to a bond, note, or 
other ſecurity, which upon the face of them carry intereſt, or 
are payable on a day certain, and therefore entitle the obligee, or 
holder, to recover intereſt for his principal money up to the time 
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of payment. Beſides, the quantum of the loſs for which the 
underwriters were in the preſent caſe liable, ſtill remained un- 


' liquidated. That there never was any inſtance where an aſſured 


recovered intereſt from his underwriters, on an unadjuſted policy 
of inſurance, conteſted in any of the courts of law; and in this 
caſe, the queſtions between the parties, and the various deciſions 


of 
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of them, evidently appeared to have been ſuch, as well warranted 
the underwriters in litigating the payment of the loſs demanded 
by the appellant Mac Nair; and from the complexion of the 
whole buſineſs, the great difficulty of the caſe, and the differ- 
ent determinations upon it, a caſe could ſeldom occur in which 
the aſſured was entitled to leſs favour, or had leſs pretence to 
hope for more than he was ſtrictly and legally entitled to re- 
cover, or where the underwriters could be better warranted in 
diſputing a loſs. 


But to this it was anſwered on the part of the original appel- 
lant, that if he was entitled to recover any part of the ſum un- 
der the policy, he certainly had an equal claim to the intereſt of 
it, during the time it had been unjuſtly withheld from him ; 
and this point was now ſo well eſtabliſhed by the practice of the 
Court of Seſſion, that none of the Judges had any doubt upon it. 
In all caſes, where there is a more in the debtor's paying, 
whether ariſing from his diſputing the principal, or otherwiſe, 
intereſt, under the name of damages, is always awarded to the 
creditor, from the time that the ſum found to be juſtly owing 
became due, or ought to have been paid. Upon this principle, the 
Judge Admiral had no difficulty to find intereſt due from the 
commencement of the ſuit; and the Court of Seſſion had alſo 
no difficulty in finding intereſt due, though they confined the 
period of its commencement, to the date of the Judge Admiral's 
decree. As to the objection, that intereſt does not commence 
till the amount of the loſs is aſcertained, which in the pre- 
ſent caſe was not yet done; it was ſaid, that the eſtabliſhing 
of ſuch a rule, would be tempting underwriters to diſpute and 
procraſtinate the adjuſtment of loſſes, and would enable them to 
maintain ill-grounded litigations, at the expence of the inſured. 
A more pointed inſtance of which, could not be given than 
what the preſent caſe furniſhed. Beſides, 1t is ever the practice in 
open policies, to allow freight, premiums of inſurance, and all 
charges, to be brought in computo of the loſs ; for otherwiſe the 
inſured would not be fully indemnified. 


After hearing counſel on theſe appeals, it was ORDERED and Interlocutors 


ADJUDGED, that the interlocutors of the 8th of February, and "$4 oY 
the 21ſt of June, 1765 5, ſo far as they found, that the policy of 33 


inſurance did not, in this caſe, oblige the inſurers to pay the ſum 


at which the ſhip and cargo were inſured; and alſo the interlo- 
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cutor of the 13th of February, 1772, ſo far as it found, that the 
appellant was not entitled to recover from the reſpondents the 
1000 J. ſterling, ſpecified in the policy, but only a ſum equal to 
the damage he ſuſtained by the loſs of the ſhip Jean and her 
cargo; ſhould be reverſed: And it was DECLARED, that the 
appellant was entitled to recover from the reſpondents, the ſums 
by them ſeverally underwritten, and intereſt thereof from the 
date of the decree of the Admiralty Court; and of the ſum of 
83/7. 15. ſterling, as the expence of extracting the decree of the 
ſaid Court, with a diſcount of 2 /. per cent. in terms of the po- 
licy, and of the ſum of 23/. 7. ſterling, as the acknowledged 
value of what was recovered of the wreck: And it was further 
ORDERED, that the croſs appeal ſhould be diſmiſſed ; and that 
the Court of Seſſion in Scotland, ſhould give all proper and 
neceſſary directions, for carrying this judgment into execution. 


Caſe 55. Matthew Kenrick Eſq; and Jahn Sey Eſq; Appellants. 


John Hudſon and others, 2 - Reſpondents. 


22d February 1773. 


IR James Collet, upon his marriage with Dame Elizabeth 
bis wife, in Juh 1700, ſettled his eſtates in the county of 
Kent, upon the ſaid Dame Elizabeth for her life, for her join- 
ture; with remainder to the firſt and other ſons of the marriage 
in tail male ſucceſſively, remainder to the daughters of the mar- 
riage in tail, with remainder to the right heirs of Sir James in fee. 


Sir James afterwards died, leaving Dame Elzabeth ſurviving, 


and James Collet Eſq; his only ſon and heir, and ſeveral daugh- 
ters. | | 


James Collet wanting to raiſe a ſum of money in the lifetime 


of his mother, who was then in poſſeſſion of the eſtate, as her 


jointure under the ſettlement, applied to Thomas Hudſon, father 
of the reſpondent, to advance the ſame ; and accordingly, by in- 


denture dated the gth of January 1734, between the ſaid James 
T 8 Collet 
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Collet of the one part, and the ſaid Thomas Hudſon of the other 


part, and by a fine levied by Collet, purſuant to this deed, in 

conſideration of 600 /. Collet granted to Thomas Hudſon, his heirs | 
and aſſigns, an annuity or yearly rent charge of 150/; to com- 

mence from the deceaſe of Dame Elizabeth Collet, and to be pay- 

able out of, and charged upon divers eſtates in the county of 

Kent, therein particularly deſcribed ; to hold the ſaid annuity 

unto and to the uſe of the ſaid Thomas Hudſon, his heirs and 

aſſigns for ever, from and immediately after the deceaſe of 
the ſaid Dame E/izabeth Collet, payable quarterly, free from all 

taxes and deductions; with powers of entry and diſtreſs in caſe 

of non-payment. And by this indenture Collet covenanted with 

Hudſon, that if he the ſaid James Collet, or any iſſue male of 

his body ſurvived Dame Elizabeth, then he and ſuch male iſſue 

-would ſuffer one or more recovery or recoveries, to bar all 

.reverſions and remainders expectant of and in the premiſes. 


In 1739, Thomas Hudſon died inteſtate, leaving Mary his 
widow, and the reſpondent John Hudſon his eldeſt fon and 
heir; who upon his father's death became entitled to the ſaid 
annuity of 150 J. in reverſion after the deceaſe of Dame Elizabeth 


Collet. 


The reſpondent being, in March 1752, very much reduced 


and in priſon, was prevailed upon by his mother to execute an 


inſtrument, dated the 11th of that month, whereby he granted a 
moiety of the ſaid annuity to William Lyſter and his heirs, in 
truſt, and for the uſe of the ſaid Mary Hudſon his mother: But 
this inſtrument was obtained from him by fraud, and without 


any conſideration whatſoever. 


In O#&ober following, the reſpondent being in the moſt neceſ- 
ſitous circumſtances, applied to the appellant Kenrich, by the 
means of Thomas Bradiſh an attorney, to raiſe a ſum of money 
for his ſupport, on the credit of the annuity; and Bradiſb, on 
ſuch application, laid before the appellant a copy of the in- 
denture of the gth of January 1734, and after ſeveral treaties, 
during the courſe of which the appellant Kenrick was made fully 
acquainted with the diſtreſſed ſituation the reſpondent was in, 
and that he was in want of the common neceflaries of life, Ken- 


rick formed a ſcheme of procuring an abſolute conveyance of 
the 
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the annuity at a very inadequate price: And after he had in- 
formed himſelf of the reſpondent's title, and that the above 
deed which had been obtained by Mary Hudſon, was a fraudu- 
lent one; and that James Collet was in a good ſtate of health, 

and had a ſon and daughter then living; and that Dame Eliza- 
beth Collet was infirm, and then upwards of 70 years of age; 

and knowing the reſpondent Hudſon's great neceſſities, he declin- 
ed to advance any money by way of loan on the annuity, but pro- 
poſed to give the reſpondent 1 500 J. for the purchaſe thereof, 
ſubje&t to the contingencies then affecting the ſame ; and alſo 
propoſed to reconvey the ſaid annuity at any time at the reſpon- 
dent's requeſt, on being paid back the principal money and in- 
tereſt, which he ſhould have paid and expended on account 
thereof; which propoſal the reſpondent Hudſan agreed to ac- 
cept. And accordingly, by indenture dated the 21ſt of July 
1753, made between the reſpondent Hudſon of the one part, and 
the appellant Kenrick of the other part, it was witneſſed, that 
the reſpondent, in conſideration of 1 500 /. therein mentioned to. 
be to him in hand paid by the appellant Kenrick, did grant, 

aſſign, bargain and ſell the faid yearly rent charge of 150/. to 
the appellant Kenrick, his heirs and affigns for ever. And the 
reſpondent, among other things, thereby covenanted to de- 
liver up, or cauſe to be delivered up, to the appellant to be 
cancelled, the ſaid inſtrument of the 11th of March 1752, 


whereby a moiety of the ſaid annuity had been granted to Wil- 


liam Lyſter, in truſt for Mary Hudſon; and which was therein 
mentioned to have been obtained from the reſpondent by fraud 
and impoſition, while he was in gaol, and without any con- 
ſideration whatſoever. 


Immediatelyafter the execution of this deed, the reſpondent ful- 
ly expected to have received the 1500 J. the conſideration therein 
mentioned to be paid him, without any deduction; but, to his great 
ſurprize, the appellant then inſiſted, for the firſt time, to retain in 
his own hands, out of ſuch purchaſe money, the ſum of 400 J. till 
the indenture of the 11th of March 1752 ſhould be delivered 
up to be cancelled; and the further ſum of 200/. till the death of 
Dame Elizabeth Collet, when the appellant Kenricꝶ was to enter 
into the actual receipt of the rent charge; and alſo to retain 
500 /. other part of the purchaſe money, for the pretended pur- 
por of making an infurance on the reſpondents life; and he 
abſolutely 
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abſolutely refuſed to pay the reſpondent any more of the con- 


ſideration money, at that time, than 400 J. which ſum the re- 
ſpondent's urgent neceſſities compelled him to accept. 


About four or five days afterwards, the appellant Kenrickh, with 
a view to impoſe on the reſpondent by raiſing a colourable con- 
ſideration, delivered to him two bonds, dated the 21ſt of Fuly 1757, 
though executed ſeveral days after, in the penal ſum of 1200 J. 
conditioned for payment to the reſpondent of 400 /. upon his de- 
livering up of the. indenture of the 11th of March 1752 to be 
cancelled, and for payment of the further ſum of 200 J. when 
the appellant Kenricꝶ ſhould be in the actual receipt of the ſaid 
annuity ; and, with reſpect to the remaining 500/. the appel- 
lant Kenrick promiſed that he would, in a few days make an in- 
ſurance on the reſpondent's life, and that after deducting the 
charges thereof, which might, as he ſaid, amount to about 80 J. 
or 90 J. he would pay the remainder to the reſpondent ; and 
though the above deed was made to be an abſolute grant or aſ- 
fHgnment of the annuity, yet the reſpondent Hudſon always ap- 
prehended and believed, both from the declarations of the appel- 
lant, and of Bradiſb, that he could at any time demand and in- 
fiſt upon a reconveyance of the annuity, on payment of the prin- 
cipal money and intereſt, advanced and paid on account thereof, 


It appeared afterwards, that as to a moiety of the above pur- 
chaſe, the appellant Kenrick was a truſtce for John Skey, Eſq; 
and Admiral Philip Durell. | 


After the appellant Kenrick had purchaſed this annuity, he 
applied to James Collet, the original grantor ; and although he 
had never attempted to diſpute the validity of ſuch grant, but 
reſted ſatisfied therewith, yet Kenrick entered into a treaty with 
him to confirm the ſame to him ; and accordingly, by indenture 
dated the 26th of November 175 3, made between the ſaid James 
Collet of the one part, and the appellant Kenrick of the other 
part, Collet, in conſideration of 36 J. 15s. did ratify and con- 


firm to the appellant Kenrict, the ſaid annuity of 150 J. to hold 


to the ſaid appellant his heirs and aſſigus for evet, according to 
the terms of the original grant. 
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Very ſoon after this confirmation had been executed, the ap- 
pellant Kenrick (who had retained 400 J. part of the purchaſe 
money, till ſuch time as the fraudulent deed of the 11th of 
March, 1752, ſhould be delivered up) applied to Mary Hudſon, 
the reſpondent's mother, and prevailed on her to deliver up the 
ſaid indenture to him, and to aſſign to him all her intereſt in 
the ſaid annuity. And accordingly, by indenture dated the 17th of 
December, 17 53, between the ſaid Mary Hudſon and William Lyſter 


of the one part, and the appellant Kenrick and Philip Durell, 


Eſq; of the other part; Hudſon and Lyfter, by the direction of 
the appellant, and in conſideration of 1004. paid by him, did 


aſſign and ſet over one moiety of the ſaid annuity, to the ſaid 


Philip Durell and his heirs, in truſt for the appellant and his heirs, 


Soon after the execution of this aſſignment, the reſpondent 
applied to the appellant, and requeſted him to pay the 300 J. re- 
ſidue of the 400. then due to him according to the condition of 
the bond, and to account for the remainder of the 500 J. after de- 


ducting what the appellant had paid for inſuring the reſpondent's 


life. But the appellant, inſtead of complying with this requeſt, told 


the reſpondent, that he was very ready to permit him to redeem, ot 
re- purchaſe the annuity, on payment of what he had advanced, to- 


gether with intereſt ; although he well knew the reſpondent was 
unable ſo to do. He then told the reſpondent, that he ſhould be 


at liberty to procure any other perſon to do it, on ſuch terms as 


he ſhould agree upon; and in conſequence of this aſſurance, the 
reſpondent applied to ſeveral perſons, and at laſt prevailed upon 


Mr. Gervas Shaw, to become the purchaſor of the annuity. 
And after the terms had been .ſettled between- them, the reſpon- 
dent acquainted Kenrick therewith ; who then inſiſted, that he 
would compleat the contract himſelf with Mr. Shaw, and 


would receive the money, and account for the ſame to the re- 
ſpondent. 


During the courſe of the reſpondent's treating with Mr. Shaw, 
he had from neceſſity been obliged to pledge Kenrict's two bonds 
for 400 I. and 200 J. with Shaw, for 150 J. which the reſpondent 
had borrowed of him. Mr. Kenricł having inſiſted upon nego- 
ciating the buſineſs with Mr. Shaw himſelf, a meeting was had 
between them; when Mr. Shaw, who underſtood Mr. Kenrick 


was only a mortgagee for about 500. and intereſt, tendered him 
2 600.4, 
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0 J. in diſcharge of it; but Kenrick then inſiſted that he was 
the abſolute purchaſer of the annuity, and that he would be paid 
1, 300. as the conſideration of his aſſignment thereof to Mr. 
Shaw, and alſo the money which he had paid to James Collet, 
and the further ſum of 94/7. 10s. which he had paid for inſur- 
ing the reſpondent's life; and Mr. $haw having acquieſced 
therein, Kenrick prepared an alignment, by way of indorſement 
on the conveyance to him, and dated the 26th of June, 1754, 
whereby Kenrich, for the conſideration therein mentioned, aſ- 
ſigned and conveyed the ſaid annuity of 150/, to the ſaid Gervas 
Shaw in fee. 


The reſpondent Hudſon was not preſent at the execution 
of this aſſignment, but Mr. Shaw paid the appellant the 1,300/7. 
.and alſo on behalf of the reſpondent, paid him the money 
which he had paid to Collet, and for the inſurance of the 
.reſpondent's life; and at the ſame time the appellant prevailed 


on Shaw to deliver him up his own bonds, which he had 


given the reſpondent for ſecuring the 400 J. and 200 J. and 
which were then due and unpaid, alledging, that the reſpondent 
would havè no objection to it, as they could ſettle matters be- 
tween themſelves. But before the meeting broke up, the re- 
ſpondent came to Kenrick's houſe, when Shaw acquainted him 
that he had finiſhed the tranſaction, and paid Kenrick 1, zool. 
and the other ſums above ſtated ; -on which the reſpondent de- 
fired Mr. Shaw would deliver him up Kenricꝶ's bonds for 400 J. 
and 200/. which he had pledged with him; but was to his great 
ſurpriſe informed, that they were in Kenrick's cuſtody. The 
reſpondent then demanded the bonds of him, but he abſolutely 
refuſed to deliver them up, or to account with the reſpondent 
for the reſidue of the 1, 300 J. after a deduction of what he had 
actually paid the reſpondent, together with intereſt; and inſiſted 
on retaining both the 1, 300 /. and alſo the bonds of which he 


had thus ſurreptitiouſly got the poſſeſſion, without paying any 
thing further to the reſpondent, who had at that time only re- 


ceived from the appellant 4001. 


The reſpondent being in this unfortunate ſituation, « was ad- 


viſed to file a bill in Chancery againſt Kenrick, for an account 


and payment of what was juſtly due to him ; and accordingly, 
in Michaelmas Term, 1754, he filed ſuch bill againſt the appel- 
Jant, who put in his anſwer thereto, but the reſpondent being 


then 
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then, and for a long time afterwards in the utmoſt diſtreſs, 
occaſioned by the appellant Kenric#'s conduct, and wholly un- 
able to carry on his cauſe to a hearing, the ſame was diſmiſſed 
for want of proſecution. 


However, ſome years after this diſmiſſion, the reſpondent be- 
ing in better circumſtances, and being urged by many of his 
friends, did, in Eaſter Term, 1766, file another bill againſt the 
appellants, and alſo againſt Admiral Durell, praying that Ken- 


rick might account for the ſurplus of the ſaid 1, 300 J. and pay 


the ſame with intereſt; and in caſe he had accounted or paid to 
the other defendants, any part of the ſaid 1,300 J. that then 
they might account with and pay the reſpondent, ſo much money 
as they ſo received, with intereſt. 


To this bill the appellant Kenrick and the other defendants 
put in their reſpective anſwers ; and Kenr:ick by his anſwer, ad- 
mitted, that the reſpondent was at the time of his agreeing for 


the purchaſe of the annuity, repreſented to him to be in a ſtarv- 


ing condition and without ſhoes to his feet, and the appellant 
believing the truth of ſuch repreſentations, and being deſirous 
of doing the reſpondent Hudſon a good turn in his diſtreſſes, did 
for that reaſon, and after much importunity, agree for the pur- 
chaſe thereof; and he admitted, that the conſideration money 
mentioned in the conveyance was 1,500/. for which ſum the re- 
ſpondent Hudſon ſigned a receipt on the back of the indenture ; 
but faid that ſuch ſum was ſo inſerted, merely becauſe he ſup- 
poſed the whole of what he might have advanced and paid for 
the purchaſe of the ſaid annuity, when the ſame ſhould fall into 
poſſeſſion, ought to be expreſſed as the conſideration of the ſaid 
deed. That he had computed, that the 400/, which he was to 
pay down to the reſpondent Hudſon, with intereſt till the an- 
nuity might be ſuppoſed to fall in, and the further ſums of 4000. 
and 200. for which he was to give his bonds to the reſpon- 
dent Hudſon, and the intereſt of the ſaid laſt mentioned ſum of 
400. to be computed from the time of payment thereof, till 
the time of his taking the benefit of the annuity, and the money 
which he ſhould pay for the inſurance he intended to make on 
account of the ſaid purchaſe, together with the charges he ap- 
prehended he might probably be put to, in endeavouring to pro- 
cure the original grant of the ſaid annuity, or to get the ſame 
confirmed in a Court of Equity, and to compel an afſignment of 


the 


Cales in Parliament. 
the grant of a moiety thereof, from the reſpondent Hudſon's 
mother, the expence of which two laſt mentioned articles, 


Kenrick made no doubt muſt be defrayed by him, notwithſtand- * 
ing the reſpondent Hudſon had covenanted with him to proſecute 


the ſuits neceſſary for thoſe purpoſes; and the ſatisfaction 
which the reſpondent Hudſon and Bradiſh thought Kenrick 
might be well entitled to for his trouble in the tranſaction, might 
altogether be reaſonably ſtated at 1, 500 f. and that he reaſonably 
ſuppoſed he might be that ſum out of pocket, when the an- 
nuity ſhould fall in. He ſaid, that ſuch computation upon what 
he had agreed to pay the reſpondent Hudſon, and the further 
ſums he was likely to pay in ſecuring the annuity in the beſt 
manner he could, and the better to enable him to diſpoſe thereof 
again, if he ſhould be ſo inclined, were the only reaſons for in- 
ſerting the ſaid fum of 1,500/. as the conſideration of the aſſigu- 
ment to him, and that it was ſo inſerted with the conſent and 
approbation of the reſpondent Hudſon and Bradrſh; and he ad- 
mitted, that no other conſideration was agreed to be. paid for 
the ſaid annuity, than the 400 J. ſo paid as aforeſaid, and 
the 400 J. and 2007. to be paid at the times and upon the 
terms mentioned in the conditions of the bonds. He alſo 
admitted, that the reſpondent Hudſon's mother had aſſigned 
the moiety of the ſaid annuity to him, in conſideration of 1004. 
and that on the reſpondent's intimating to the defendant, that 
he had a cheap bargain, he did ſay, that he was ready to take 


the principal money he had expended on account of the annuity 


and intereſt, and which he would then willingly have done; 
but that what he ſo ſaid was before the original grant from 
Collet was recovered, and before the aſſignment from the re- 
ſpondent Hudſon's mother was made, and before Collet's confir- 
mation of the annuity was procured; but that after thoſe difh- 
.culties were overcome, he never made any ſuch offer. He like- 


wiſe admitted, that he gave the reſpondent liberty to agree with 


Shaw, for the purchaſe of the annuity, and promiſed to confirm 


any agreement he ſhould make for the ſale thereof, provided the 
reſpondent would firſt agree with him, how much of the pur- | 


chaſe money he ſhould have. Believed he told Shaw, when he 
informed him he was in treaty with the reſpondent for the pur- 
chaſe of the annuity, that he, Kenrick, expected 1, 390 /. for 
aſſigning the ſame to a purchaſor, in conſideration of the riſque 
he run of the money he had already paid, and had contracted and 
bound himſelf to pay, and of the advantages he had obtained 
n 77 towards 
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towards better ſecuring the annuity: ſince his purchaſe. But: as he- 


was a bona fide purchaſor of the annuity, and as he had actually 
ſold one moiety thereof to Mr. Skey, with the. privity of the 
reſpondent, and as he had run the riſque of his monies ſo paid 
and contracted to be paid to the reſpondent, from the 21ſt of 


Juby, 1753, to the 1oth of April, 1754, when the inſurance 


thereof was made, he infiſted upon retaining the whole of the 
1,300/, paid him by Shaw. 


The defendant Sey put in his anſwer, and thereby ſtated that 
he was a joint purchaſor of the annuity with Kenrzck ; that he 
paid, and made himſelf liable to pay one moiety of the conſidera- 
tion money to the reſpondent ; that it was an abſolute purchaſe, 
and that he received. one moiety of the 1, 300 /. paid to Kenrick . 
by Shaw, and infiſted on retaining the ſame: Said, he ſold one 
moiety of his ſhare of the annuity, to Admiral Durell, ſince de- 
ceaſed ; and that he accounted with him before his death, for the 
half of his moiety of the 1, 300 J. 


The other defendants, who were the repreſentatives of Admiral 
Durell, by their anſwer admitted, that their teſtator was paid his 


fourth part of the 1, 300 J. and denied any notice of the circum- 
ſtances attending the purchaſe. 


In November, 1766, the appellant Kenrick filed his croſs bill 
againſt the reſpondent and Mr. Shaw, ſtating the ſeveral facts 


in his anſwer to the original bill, and praying, that he might be 
conſidered by the Court as a fair purchaſor of the ſaid annuity, 


and might be ſo declared, free from any account to be rendered 
to the reſpondent Ruit. 


To this bill the reſ pondent Hudſon put in his alle; and there- 
by ſtated the ſeveral facts ſet forth in his original bill. And Shaw, 
by his anſwer, ſtated his purchaſe of the annuity and the payment 
of 1, 300 J. to Kenrick ; and that, previous to ſuch purchaſe, the 
bonds for 400 J. and 200 J. had been depoſited with him by the 
reſpondent Hudſon, by way of pledge for 150/. and that ſuch 


bonds were, by miſtake, delivered by him to Kenrict, without 
the reſpondent Hudfon's knowledge. 


Witreffes being examined on both ſides, the two cauſes came 
on to be heard together, before the Lord Chancellor Bathurf, 
on the 11th of May, 1771, who was pleaſed to decree, that the 
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_ croſs bill ſhould ſtand diſmiſſed, with coſts. to be taxed, And 
on the original bill his Lordſhip declared, that the. reſpondent * 
Hudſon was entitled to the monies ſecured by the two bonds, re- 
ſpectively dated the 21ſt of Fuly, 1753, for 400 J. and 200 J. 
(after allowing the defendant Kenrich thereout, 100 J. advanced 
by him to Mary Hudſon, and 36 J. 10 f. paid by him to James 

Collet) with intereſt for the remainder of the ſaid two ſums of 
400 l. and 2007. after the rate of 4 J. per cent. from the 224 of 
June, 1754. And referred it to the Maſter, to take an account 
of what was due for principal and intereſt, on the ſaid two ſums 
of good. and 200/. accordingly, after ſuch deduction as afore- 
ſaid. And it was ordered, that the appellant Kenrick ſhould 
pay to- the reſpondent Hudſon, what ſhould be found due for 
principal and intereſt, in reſpect of the ſaid two ſums of 400 J. 
and 200 J. And that the reſpondent Hudſon ſhould pay the 
defendants, the repreſentatives of Admiral Durell, their coſts in 
the original cauſe, to be taxed by the Maſter ; and that the ap- 
pellant Kenricł ſhould repay the ſame to the reſpondent Hudſon, _ 
together with his own coſts in the original cauſe. . 1 


From this decree the appellants thought proper to appeal; J. Glynn. 
contending, that the deed of the 21ſt of July, 1753, was an ab- J. Dunning. 
ſolute conveyance of the reſpondent Hudſon's intereſt in the an- 1 

; Nuity to the appellant Kenrich, and that no evidence had been | 
produced, to prove the ſame to be a conditional or mortgage 1 
deed; and therefore Mr. Kenrick had power to aſſign and dil- 
poſe of the annuity as he ſhould think proper. That by his in- 
duftry and diligence, and at his expence, and by Lady Collet's 

Aying before her ſon Fames, the ſeveral incumbrances affecting 
this annuity were removed, whereby it became of much greater 
value when aſſigned to Shaw, than when Kenrick purchaſed it of 

Hudſon ; and as the bargain eventually turned out advantageous, | 
the appellants were juſtly entitled to all the benefit and profits, 
which had ariſen therefrom. That although it appeared, that 
the appellant Kenrick paid the appellant Skey 650 /. a motety 
of the 1,300 /. which he received of Shaw, and that*Stey paid 
over a moiety of that 650/. to the late Admiral Durell; yet 
Kenrick alone was by the decree ordered to pay the principal and 
intereſt on the 400 J. and 200 J. bonds, without his being there- 
by provided with any remedy over agajnſt his companions, That 
Kenrick alone was alſo decreed ultimately to pay the coſts of Ad- 
miral Durell's repreſentatives in the original ſuit, although they 
appeared 


A. Wedder- 
burn. 
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J. Skynner. 


Caſes in parliament, 


appeared intereſted with Skey, in a fourth part of the produce 
of the annuity ; and thereſore Kenricł ought not to have been 
decreed to pay their coſts That pronouncing the decree on 
the depoſition of Shaw, was admitting parol evidence in contra- 
dition to the written deed of July, 1754, wherein it was ex— 
preſsly declared, that it had been previouſly agreed the appel- 


lant Kenrick ſhould receive 1, 300 J. of Shaw, for aſſigning over 
the 9 to him. 


On che other fide, it was ſaid to be the peculiar province of 
Courts of Equity to give relief in all caſes of fraud, or of con- 
tracts in which any advantage is unduly taken by either of the 
parties, of the diſtreſs or neceflity of the other; and in the pre- 
ſent caſe, each of thoſe ingredients occurred. The appellant 
Kenrick was a gentleman of the profeſſion of the law, and con- 
ver ſant in buſineſs ; he in the ſtrongeſt terms admitted the diſ- 
treſſed ſituation the reſpondent was in at the time of the contract, 
and it was evident he availed himſelf of that fituation ; for 
though he confeſſedly advanced the reſpondent no more than 
400/. and by the very terms of the ſtipulation, as ſtated by him- 
felf, was to advance no more than two ſums of 400l. and 200/. 
to be paid at a future period, making in all 1000 J. yet he in- 
ſerted in the aſſignment, and made the reſpondent ſign a receipt 
for 1, 500 J. as the conſideration of the purchaſe. That at the 
time of Shaw's purchaſe, Mr. Kenrick paid very little more than 


5ool. to the reſpondent, or on his account. He received 1, 300 J. 


of Shaw, without deduction on account of any contingency; and 
which ſum he had ever fince had the benefit of : The bonds 
therefore, which he had given to the reſpondent became pay- 
able; and it was evident he conſidered himſelf liable to pay - 
them, as he expreſsly averred in his anſwer, that the 1, 300 J. 
received of Shaw, was the conſideration of the money which he 


had paid, and had contracted and bound himſelf to pay ; and his 


getting the cuſtody of the bonds, in the manner above ſtated, 
was a direct fraud upon the reſpondent, and ſuch as a Court of 


Equity ought to relieve againſt, 


After hearing counſel on this appeal, it was ORDERED and 
ADJUDGED, that the ſame ſhould be diſmiſſed; and the decree 


therein complained of, affirmed: And it was further oRDERED, 


that the appellants ſhould pay the reſpondent . 100 J. for 
his coſts in reſpect of the ſaid appeal. . 


The END of the SixTu Vol bus. 
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Account. 


O ſettled account ought to be 
opened, upon the mere ſuggeſ- 
tions of a bill in equity; eſpecially, when 
the truth of ſuch ſuggeſtions is fully 
and ſubſtantially denied by the anſwer. 


Page 503 


Agreements, 


A. agrees by parol with B. for the 
purchaſe of lands. B, delivers a rent 
roll, which was dated and altered in 


his own hand writing, and ſhewed by 


the title of it, that an agreement had 
been made between them for the ſale 


of the eſtate, at 21 years purchaſe. An 


abſtract of the title was alſo delivered 
to A. together with the deeds, in order 
to be compared with the rent roll. B. 
likewiſe wrote letters to ſeveral of his 
creditors, informing them, that he had 
contracted with A. for the ſale of his 
eſtate, at 21 years purchaſe ; and ſent 
the tenants to treat with A. for a renewal 
of their leaſes. Notwithſtanding all 
theſe circumſtances, upon A.'s filing a 
bill for a ſpecific execution of this agree- 
Vor. VI. 


| 


ment, B. pleaded the ſtatute of frauds 
in bar to both the diſcovery and relief; 
and the plea was allowed. Page 45 

Yet, under ſome circumſtances, a 
mere parol agreement is binding, and 
will be carried into ſpecific execution 
by a court of Equity. 102 


An adminiſtrator de bonis uon verbally 


promiſing to pay an annuity given by 
| the teſtator's will, does, under certain 


circumſtances, make himſelf perſonally 
liable to ſuch-payment. ibid. 
A. having borrowed 30,000 J. of B. 
transferred to him 14,000 J. Eaft-India 
ſtock, by way of pledge for the re-pay- 
ment of the money ſo borrowed ; and B. 
agreed, that he would not ſell any part 
of the ſtock, until after the expiration 
of one year from that time. Notwith- 
ſtanding this agreement, B. ſold the 
ſtock on the very Tame day. Held, 
that he was anſwerable for the money 
received by ſuch ſale, with intereſt. 
N78 N 444 

The rule, that a parol agreement 
ought not to be admitted to contra- 
dict the terms of an agreement in writ- 
ing, is generally true; but it is alſo 
true, that a written agreement may be 
7 U waived, 


| 
| 
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waived, or varied, by a ſubſequent pa- t 


rol agreement, Page 587 


Appeal. 


No appeal to the Houſe of Lords lies 


againſt an order, awarding a commiſ- 


ſion of idiocy, or lunacy, by the 16rd. 
chancellor, lord keeper, or lords com— 
miſſioners of the great ſell. 329 


Nor- agaiaſt any procbedingb, touch 
ing the awarding or refuſing of ſuch 
commiſſion. 6 


EE robs 8 5 
By a ſtanding order of the Ubud of of 
Lords, of the 24th of March 1725, the 


time for receiving appeals, is limited to 


five years from the ſigning and in- 


rolling of the decree; and therefore, 


upon an appeal brought from two de- 


crees, of the 1 Sth of July 1728, and 


che gth of February 173 i, which were 
infolled in March 1764, the Houſe 
declared, that the appeal ought not to 
have been received, ue CP 
it was diſmifſed. "395 

In making this order, the Houſe 1s 
faid to have conſidered: the inrollment 
of any decree pronounced by the court 
of chancery, as being, by legal relation, 
the act of the fame day on which the 


ed. | 
decrer was pronounc 404 | their award ; 


wards put in ſait, the plaintiff ſhall 


Where a party to à ſuit, TR and 


conveys all his fight and intereſt under 


rhe deeree to another, for a valdable 


conſideration, ich ſale and convey- 


anct is an abſolute bar to any appeal 
from chat decree. r 57 3 


|  Appotntment. 


A woman kd to the truſt of a 
reverſion in fee of lands, reſerves to 
herſelf, by articles previous to her 


| 


| 


marriage, a power of diſpoſing of all 
her eſtate, to ſuch uſes as ſhe ſhall 


| think proper. She afterwards makes 


an appointment in favour of her huſ- 


| band and children. This appointment 


was held good, although no convey- 
ance of the reverſion was ever executed. 
Page 156 

An appointment is made to all and 
every the daughter and daughters of 
R. and the heirs of their body and 
bodies, and in default of ſuch iſſue, to 
4. There were only two daughters, 
and one of them died under 21, and 
without iſſue. Held, that the ſurviving 
daughter was entitled, though there 
were no croſs remainders between them. 
ibid. 


Award. 


Where there is a general ſubmiſſion 
of all matters in | difference between 
two parties to arbitration, and the award 
directs particular ſecurities to be de- 
livered up by one of them, without 
taking any notice of two bonds, or or- 


dering mutual releaſes to be executed; 


yet it ſhall be preſumed, that theſe 
bonds, were under the conſideration of 


S5e# Sf o& 


and if 2 are after- 


pay the coſts of ſuch proceedings. 
1 | 402 
"Baron and Feme. 
A woman entitled to the truſt of a 
reverſion in fee of lands, enters into 
articles previous to her marriage, 
whereby it is ſtipulated, that all her 
eſtate ſhall be conveyed to truſtees; 
for her own uſe, and ſubject to her own 
| ap- 


\ 


— 
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appointment. The marriage takes | 


effect, and ſhe afterwards makes an 
appointment in favour of her huſband 
and children, Held, that this appoint- 
ment was good, although no convey- 
ance of the reverſion was ever exe- 
.cuted, nor any fine thereof levied. 


Page 156 


Where a huſband by force, Cc. 
compels his wife to execute a deed of 
ſeparation, and. thereby to accept of a 
very ſmall maintenance, much inferior 
to his rank and fortune; a court of 
equity will relieve the wife againſt 
this deed, and refer it to a maſter 
to ſettle.a proper maintenance. 272 


'Bills. 


the courts of equity in Treland, called 


a poſſe efory bill, which is grounded on 


ible entries and detainer. This pro- 
ceeding affecting not the right, but 


the poſſeſſion only, it is ſufficient, to 


grouũd a decree of reſtitution, to prove 
a triennial poſſeſſion by virtue of a title 


{till ſubſiſting, though a defeazible one, 
and a forcible entry and detainer. 
86, and 88 Note 

| Where a bill is brought to eſtabliſh 

a legal title, and for a perpetual in- 
junction, it is the eſtabliſhed practice 


of courts of equity, to diſmiſs the 


bill, notwithſtanding the defendant has 
anſwered, and inſiſted on matter of 


title. 575 
Bill of Review. 


As bills of review occaſion. great 
delay and expence, they muſt be better 


grounded than upon mere irregularity . 


| 


in point of form, which is no ſufficient 


reaſon for opening a record. There 
muſt be injuſtice apparent upon the 
face of the record, and that to a party 
to the ſuit ; for neither an aſſignee, or 
deviſe,” can have relief by ſuch a bill. 
Page 289 
Tho” the plaintiff in a bill of review 
is confined to errors upon the face of 
the record, and cannot go out of i it ; 
yet the defendant is at liberty to al- 
ledge every matter relevant to his de- 
fence, whether i in or out of the record, 
by way of plea, as a releaſe, &c. to 
prevent diſturbing the decree, nor has 
he any other method of introducing it; 
and when pleaded, the court is to Judge, 
whether the matter alledged is ſuf- 


There is a proceeding peculiar to ficient to preclude the plaintiff from the 


review he ſeeks. 306 
All the parties to the original bill, 


the equity of the ſtatutes againſt for- ' muſt be made parties to a bill of re- 


view; it being a principle of natural 
Juſtice, that none is to be affected 
without being heard. ibid. 


-Coppozation. 


Where the power of electing bur- 


geſſes and freemen of a borough, is by 
charter expreſsly given to the mayor 
and commonalty, together with the al- 
dermen ; a ſubſequent bye- law giving 
this power to the mayor and alder- 
men only, is illegal and void in its 
creation. Men 

All the bye-laws made by corpora- 
tions, mult be conſiſtent with, and ſub. 
ordinate to their conſtitution by their 
charter; for if they could make laws 


to alter their own conſtitution, the 
king's prerogative would be taken 


away, 
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away, and transferred to the ſubject. 


Page 519 
Covenant. 


- 


4 In a leaſe of lands renewable for 
ever, the leſſee covenants, that he and 
his heirs ſhall, with all their family, live 
on the demiſed premiſes, during the 
continuance of that and every other 


leaſe; and that whenever he or they 


ſhall fail ſo to do, an additional rent 
ſhall become payable, with the uſual 
remedies of diſtreſs and entry to compel 
the payment thereof, The reaſonable- 
neſs of this covenant 1s properly triable 


at law, and a court of equity ought 


not to interpoſe, or give relief againſt 
it. 417 

A leſſee covenants not to plough up 
any of the ancient meadow or paſture 
ground, and if he does, to pay an ad- 
ditional yearly rent of 5 J. an acre, 
This increaſed rent is not to be con- 
ſidered as a penalty, but as a liquidated 
ſatisfaction, fixed and agreed upon by 
the parties. And therefore, upon an 
action brought for recovering it, a court 


of equity ought not to interpoſe, or 
give any relief. 470 


Decree. 


The regiſter's minutes of a decree 
diſmiſſing a bill, are not pleadable in 
bar to another {uit brought for the ſame 


matter; for minutes are but evidence 
of the judgment of the court, and the 
ground-work of the decree, but are by 
no means concluſive; being ſometimes 
miſtaken by the offices, and often rec- 
tified and varied by the court, upon a 


oy applica ation. 22 


Devile. 


A. by his will gives the reſidue of 
his eſtate to three of his children, ſhare 
and ſhare alike, as tenants in common, 
and not as joint tenants. But, by a 
codicil, he revoked his daughter M. 
from being one of his reſiduary legatees, 
and in lieu thereof, gave her a pecuni- 
ary legacy. This third ſhall go to the 
teſtator's next of kin, and does not 
belong to the two other reſiduary le- 
gatees, as ſuch Page 1 

J. S. gives the reſidue of his eſtate 
to his daughter C. 10 diſpoſe of as ſhe 
ſpall think fit; but if ſhe ſhould die un- 
married, or inteſtate, then what was 
left to her, ſhould go to his brother's 


children. C. poſſeſſed this reſidue, and 


diſpoſed of it in making purchaſes, and 
taking ſecurities in her own name. 
She afterwards died inteſtate and un- 
married. Held, that all her perſonal 
eſtate belonged to her next of kin; and 
that no part of it could be conſidered 
as the ſpecific perſonal eſtate of her 
father, or go to his brother's children. 


36 
A Ari to A. and B. 5 their heirs, 


in default of iſſue male and female of the 


teſtator's own body, is, at the teſtator's 


death, a deviſe in poſſeſſion, and not 


an executory deviſe; the contingency 
being determined at the inſtant the will 


takes place, viz. at the death of the 
teſtator without iſſue. | 68 
A man by his will gives to his exe- 


cutor an annuity of 200 J. and charges 
his real eſtate with the payment of it. 


The teſtator by a codicil, atteſted by 


two witneſſes only, gives his executor 
another annuity of 1007. payable 4s 


mentioned in my will, Held, that the 


CXEecutor 
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rexecutor was well entitled to both the 
. annuities; but that the annuity given 
by the codicil, was payable out of the 
perſonal eſtate. Page 156 
Deviſe.to V. the firſt ſon of the teſ- 
tator's brother R. for life, remainder 
to the firſt and other ſons of V. in tail 
male; remainder to the ſecond ſon of 
R. tor life, remainder to the firſt ſon 
of ſuch ſecond ſon, and 7o'the-beirs male 


of the body-of ſuch fecond ſon, remainders 
over. The firſt ſon of R. died without 

iſſue male; whereupon the ſecond ſon 
entered, and ſuffered a recovery. Held, 
that the ſecond ſon took an eſtate tail 
under the teſtator's will. 222 
Where a man has an eſtate for life 
deviſed to him, even with the negative 
words, and u0 more, or no longer, or the 
like, yet if there is a ſubſequent deviſe 
in the ſame will to his heirs, or the heirs 
of his body, theſe laſt words are to be 
conſtrued as words of limitation, and 


not of purchaſe, and will operate by 


force of the teſtator's general intention, 
againſt his words, and give an eſtate 


in fee, or in tail to the anceſtor, and 


not to the heir. 227 
R. deviſes all his real eſtates to has 
ſon FJ. for life, on condition that he 
ſhould, in twelve months after the teſ- 


tator's death, ſuffer a recovery of his. 


own eſtate, and ſettle it to certain uſes 
mentioned in his father's will; but if 
he ſhould negle& or refuſe ſo to do, 
then the teſtator declared, that the de- 
viſe of his real eſtate to his ſaid ſon 7. 
ſhould ceaſe and be void; and that in 
that caſe, the ſame ſhould go according 
to the uſes before limited, in the ſame 

manner as if his ſaid ſon was really 
dead. J. ſuffered a recovery of his 
own eſtate, but declared the ſame to 
other uſes, than thoſe mentioned in his 
father's will; he nevertheleſs continued 

Vol. VI. 


in the poſſeſſion of the deviſed eſtate. 
But it was held, that not having com- 
plied with the condition, he was not 
entitled to any benefit or advantage 
under the will. Page 232 

A. deviſes an Exchequer annuity of 
loco. to truſtees, in truſt for his 
grandſon John, for ſo many years as he 
ſhould live; and from and after his 
deceaſe, for ſuch perſon as at the time 
of his death ſhould be the heir male of 
his body ; and in caſe there ſhould be 
no ſuch perſon, then in truſt for ſuch 
perſon as ſhould be the heir male of 
the body of the teſtator's ſon John. 
The grandſon John died an infant, and 
without iſſue; and about four years 
afterwards, the teſtator's ſon John had 
another ſon born, named George, who 
alſo died an infant, and without iſſue. 
Held, that the abſolute property of 
this annuity veſted in George, and 


that upon his death it belonged to his 
father, as his adminiſtrator. ibid, 


F. S. gives all his perſonal eſtate to 
truſtees, in truſt to pay the intereſt 
thereof to his wife, ſo long as the ſhould 
continue his widow, but if ſhe married 
again, then he directed his truſtees 
to pay her an annuity of 110 J. and no 
more, during her life; and in that caſe, 
he gave the reſidue of his eſtate to his 
ſon P. but made no diſpoſition thereof 
in the event of his wiſe's not marry ing 
again, The wife did not marry; and 
upon a queſtion to whom this reſidue 
belonged, the court held that it be- 
longedto the repreſentatives of the ſon, 
who had attained 21, and died in his 
mother's lifetime. 260 


A. gives all his worldly ſubſtance 
to his daughter J. provided ſhe marries 


with the conſent of his executors; but 


if ſhe ſhould marry without ſuch con- 
ſent, or ſhould dre without i ſue, then he 


7X gives 


gives his eſtate to other perſons. The 


daughter married with conſent, but 


died without ever having had any iſſue. 


Upon a queſtion when this bequeſt over 


took effect, it was held to take effect 
upon the death of the daughter without 
iſſue living at that time. Page 309 

So, where a man gives his eſtate to 
his wife, ſo long as ſhe ſhall remain 
unmarried, but if ſhe marries, then to 
his daughter, and in cafe the daughter 
ſhould die without leaving iſſue, then 
to J. S. The daughter died without 
iſſue, in the mother's liferime, who 


Nil remained a widow. Held, that 
the reverſionary intereſt belonged to 


J. S. upon the death of the daughter 
without iſſue then living. 354 


But where a woman having a power of 


appointing 3000 /. executes her power, 
and appoints that ſum to be paid to 
certain perſons, upon the death of her 
ſon without iſſue ; the court held this 
to be a general failure of iſſue, and 
that therefore eee Was too 
remote. 420 

A. By will vet his bank ſtock, 
exchequer orders, and other parts of 
his perfonal eſtate to B. for life, and 
after her deceaſe, to the heirs male of 
her body lawfully begotten, for ever ; 
and for want of ſuch iſſue, to C. for 
life, and if he marries and has iſſue, 
to his heirs male lawfully begotten, for 
ever. Held, that B. took the abſolute 
intereſt, and that the deviſe over to C. 
was void. '450 

Where the words of a will give an 
expreſs eſtate tail in a freehold, there 
the ſame words applied to perſonal 
eſtate, will give the whole intereſt ; for 


otherwiſe it would create a perpetulty, 
which the law abhors, inaſmuch as no 


recovery can be ſuffered of, or affect 


perſonal property, 456 


be living at the time of her death. 


| 
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T. M. gave 40001. bank ſtock to 
truſtees, in truſt to pay the dividends 
to his daughter E. for life, and after 
her death, he directed the principal to 
be divided equally between her chil- 
dren, at their ages of 21, or marriage; 
but if they ſhould die before, then to 
his ſon L. The daughter had two chil- 
dren who both attained 21, but one of 
them died in her lifetime. Held, that 
this legacy did not veſt abſolutely 
in the children of E. on their attaining 
21, but only in ſuch of them as ſhould 


Page 559 

Olllenters. 
A freeman of the city of London is 
elected one of the ſheriffs, but refuſing 
to take the office, on account of his 


being a diſſenter, and as ſuch not having 


received the ſacrament according to the 
rites of the church of England, within a 


year before his election, an action is 


brought againſt him for the penalty in- 
curred by ſuch refuſal, and a judgment 
recovered. The action being brought 
in the ſheriff's court, a writ of error 
was brought in the court of Huſtings, 
where the judgment was affirmed. Bur 
the defendant having obtained a ſpecial 
commiſſion of errors, the Judges Dele- 
gates reverſed both the judgments ; and 
on a writ of error in -parliament, this 


judgment of reverſal was affirmed.- 


181 

Evidence. 
No parol evidence is admiſſible to 
prove a truſt, 12 
Exc⸗ 
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Crecuto!s. 


An executor retaining a large part 
of the teſtator's perſonal eſtate, during 
the pendency of divers ſuits touching 
the validity of ſome of his debts, ſhall 
be chargeable with intereſt for the 


annual balance in his hands. Page 319 


Fraud. 


A. Uſually employed B. as his agent 
to buy hops of the ſeveral planters in and 
about Canterbury, but having 1 in a par- 
ticular ſeaſon omitted to give him any 
orders at the uſual time, B. enters into 


a partnerſhip with three others for and purpoſes the king's ſuit; and may 


purchaſing hops of that year, for their 


mutual benefit. The hops are accord- | .. 
| ring a vacancy of the office 
ingly purchaſed, but A. having intel- | ng a Vacancy of che office of Attorney 


ligence of this tranſaction before they 


were delivered, prevails upon B. to de- 


clare to the planters, that he bought 


the value of the hops, according to the 
higheſt price for which he ſold them. 
2380 

It is the peculiar province of Courts 
of Equity to give relief in all caſes of | 
fraud, or of contracts in which any ad- 
vantage is unduly taken by either of the 


parties, of the diſtreſs or neceſſity of 


the other. And therefore, where A. pur- 
chaſes an eſtate of B. for 1000 J. and 


gives his bond for part of the purchaſe» 


money, and afterwards unfairly gets the 
bond into his own poſſeſſion, a Court 
of Equity will oblige him to pay the 
Principal and [Intereſt thereby ſecured. 

614 


Inpickment. 


In an indictment for perjury, the 
crime was alledged to be committed in 
the time of the late King, but was charg- 
ed to be againſt the Peace of the no 
King. This error is fatal, and ren- 
ders the indictment totally inſufficient. 

Page 138 


Inkozmatton. 


An information for an offence, is a 
ſurmiſe, or ſuggeſtion upon record on 
behalf of the King, to a court of cri- 
minal juriſdiction, and is to all intents 


be filed by the Solicitor General, du- 
General. 345 


In ſuch a caſe, it is not neceſſary in 
Point of law, to aver upon the record, 


| that t torn, al' was 
them as 4's agent, and by that means $985 ihe Attorney General's ice ws 


A. got the hops delivered to him. Held, 
that this was a fraud upon the partners 
of B. and that A. ſhould account for 


Vacant. 354 


Inlurance. 


In the caſe of a valued policy on both 
ſhip and cargo, the aſſured muſt recover 
the whole ſum underwritten, becauſe 
he could not have any claim for a return 


of premium for ſhort intereſt, if the 
ſhip had arrived ſafe. 588 


Intereſt. 


Under what circumſtances an exe- 


cutor or truſtee ſhall be chargeable 


with intereſt for money in his hands. 
| 319 


Tfue. 


In taking an account before a maſter, 
one of the parties is charged with 4000/7. 
as 
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as the value of a note which he had wil- 


fully deſtroyed. The maſter by his 
report allows this charge; and upon an 
exception being being taken to the re- 
port for ſo doing, the court firſt allowed, 
and afterwards over-ruled the excep- 
tion. But upon an appeal, an iſſue was 
directed to try the fact of ſpoliation, 
and what damage was ſuſtained thereby. 
Page 364 

Under what circumſtances a trial at 
bar is proper to be directed, after the 
trial of an iſſue. | 434 
Wherever the queſtion of right in a 
ſuit commenced in a court of Equity, is 
a mere legal queſtion, the court does 
right in ſending it to law to be tried upon 
a proper iſſue; even tho' the whole of 
the evidence is written evidence, and the 
queſtion depends upon the conſtruction 
of that evidence. 459 
Courts of Equity have for many years 
paſt, adopted a practice, which has been 
extremely beneficial to the ſuitors ; for 
where they ſee the diſpute between the 
parties is a mere queſtion at law, and 
muſt be ultimately determined there; 


inſtead of putting the parties to a diffuſe | 


examination of witneſſes in equity, they 
have by interlocutory orders, either di- 
rected an iſſue, or given the party li- 
berty to bring an action within a limited 
time, and reſerved the conſideration of 
all further directions, till after the ver- 
dict. And after a verdict has been 
found, it has been the uniform practice 
of the court, for the party in whoſe fa- 
vour the verdict has been obtained, to 


ſet down the cauſe for the further di- 


rections reſerved by ſuch interlocutory 


order. 501 


Judgment. 


A judgment of impriſonment againſt 
a defendant to commence in futuro, i. e. 
from and after the determination of an 
impriſonment to which he was before 
ſentenced for another offence, is good 
in law. Page 354 


Moztgage. 


It is an eſtabliſhed rule in Equity, 
that a third mortgagee having lent hs 
money without knowing there was a 
ſecond mortgage upon the ſame eſtate, 


may, by paying off the firſt incumbrancer, 
and taking an aſſignment of his intereſt 


to himſelf, hold- the eſtate againſt the 
ſecond mortgagee, till he ſhall be paid 
what is due to him upon both mort- 
gages. 28 

The principle upon which this doc- 
trine was firſt eſtabliſhed, and has ever 
ſince prevailed, is, that the third mort- 
gagee having innocently lent his money 
without knowing that the ſecond had 
any claim upon the eſtate, has in con- 
ſcience as good a right to be paid the 


whole money he has lent, as the ſecond 


mortgagee has to the payment of what 
he advanced; and having by the aſſign- 
ment of the firſt mortgage, got a right 
to hold the eſtate abſolutely ar law, and 
having poſſeſſion of the title deeds, with- 
out which the eſtate cannot be ſold, a 
Court of Conſcience ought not to take 


from him his legal protection of an honeſt 
debt. | 35 


Money due upon a mortgage, is a 
debt of the mortgagor, to the payment 
whereof his perſonal eſtate is primarily 
liable (the land being conſidered only as 


& 
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a pledge) as between his heir or deviſee, 
and his executor; unleſs ſome expreſs, 
or neceſſarily implied declaration of 
his, exempts his perſonal eſtate, and 
throws the charge upon the real. P. 520 
A. lends money upon a mortgage at 

a certain rate of intereſt, and afterwards 
by parol, agrees to reduce the rate of 
intereſt; this agreement, though not in 
writing, is binding. But the fact ought 
to be tried by a jury, upon a proper iſſue. 
580 


Mew Trial. 


The miſtake of a juror's name in the 
panel, or the diſcovery of new witneſſes 
to impeach the teſtimony of a witneſs 
examined on the former trial, are not 
circumſtances ſufficient to induce the 
court to grant a new trial, 538 


Papiſt. 


A papiſt having a power of revoca- 
tion, under a ſettlement made prior to 
the Iriſb popery acts, executes that pow- 
er after the acts paſſed ; held, that the 
revocation was good. 58 

On a bill brought to ſet aſide a will, 
on the ground of the teſtator's being a 
papiſt, an iſſue was directed to try, 
whether he was from the age of 12 years, 


or from any other, and what period of 


time, conſtantly bred up in the proteſ- 
tant religion, or not? But on an ap- 
peal, the decree was reverſed; and the 
bill was retained for twelve months, 


with liberty for the plaintiff to bring an 


action at law, upon any title which 
he might have under the popery acts. 
197 


And in a ſimilar caſe, the plaintiff 


having neglected to bring his action 
Vor. VI. 


within the time limited by the deeree, 


the court diſmiſſed the bill, with coſts. 
Page 284 

Where a bill is filed by a proteſtant 
diſcoverer, to have the benefit of a leaſe 
granted to a papiſt, on the ground that 
the rent reſerved is leſs than two thirds 
of the yearly value; the fact ought to 
be aſcertained by a jury, upon the trial 


of a proper iſſue. 424 


No part of the popery laws prohibit a 
papiſt from deviſing his lands to a pro- 
teſtant truſtee, to be fold bona fide for 
the payment of his debts, legacies, and 
funeral expences ; becauſe none but a 
proteſtant can in that caſe become a 
purchaſor, and a papiſt cannot thereby 
in any ſhape acquire a dominion over the 
lands, without ſubjecting himſelf to a 
diſcovery. 573 


Plea. 


To a bill brought for the renewal 
of a leaſe for lives, the defendant pleads 
the minutes of a decree in a former 
ſuit brought for the ſame purpoſe, by 
the perſon under whom the preſent 


plaintiff claimed, and by which minutes, - 


the court ordered that bill to be diſ- 
miſſed. This plea ought not to be al- 
lowed, but ſhould ſtand for an anſwer, 
with liberty to except. 73 

Where a defendant by his plea inſiſts, 
that he ought not to be obliged to diſ- 
cover the ſeveral matters mentioned in 
the introduCtion of it, and yet by his 
anſwer diſcovers thoſe very particulars ; 
the plea is bad in point of form, and 
cannot be ſupported. 116 
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Jobbing tranſactions. B. indorſes the 
note to C. to whom he is indebted to a 
larger amount, and C. gives B. credit 
for the value in account. Held, that 
C. is a bona fide holder of the note, 
and not affected by the conſideration 
for which it was originally given. P. 6 


Jurchals?. 


Where a man bids for an eſtate, ſold 
under a decree of the court of Chancery, 
and is allowed by the maſter to be the 


purchaſor, and the report is abſolutely 


confirmed, and a depoſit made; yet, 
upon ſpecial circumſtances, the court 
will open the bidding. 148 

There is no rule ſubſiſting, or ever 
has ſubſiſted, to prevent the court's ex- 
erciſing its diſcretion in opening bid- 
dings; but the practice reſts wholly upon 
the circumſtances of the caſe, and the 
diſcretion of the court. 155 


Recovery. 


As a common recovery purſues the 
forms of a real action, it is of abſolute 


neceſſity, that the vouchee againſt whom 


the judgment 1s obtained, ſhould be 


living on the day when ſuch judgment. 


is given by the court, for otherwiſe the 
judgment is erroneous. And therefore, 
where the writ of ſummons was made re- 
turnable on a Sunday, and the vouchee 
died the ſame day, the judgment in 
the recovery was reverſed. I 32 

A. is tenant for life, with remainder to 
truſtees to preſerve, &c. remainder to his 
firſt and other ſons in tail male, remainder 


> to his daughters in tail general, remain- 


— JA 
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A. gives B. a promiſſory note for 
610 J. as the difference in ſome ſtock- 


der to the heirs of his body, with remain- 
ders over. A. ſuffers a recovery with ſin- 
gle voucher, being himſelf tenant to 
the writ. This recovery is not good to 
bar the remainder expectant upon the 
eſtate tail of HJ. nor is it cured by the 
Iriſh act of 21 Geo. II. c. 11. which is 
formed pretty much upon the plan of 
the Engliſh acts of 10 & 11 Vill. III. 
c. 14. and 14 Geo. II. c. 20. Page 209 


Vevocatlon. 


A papiſt having a power of revoca- 
tion under a ſettlement made prior to 
the 1ri/þ popery acts, executes that power 
after the acts paſſed; held, that the re- 
vocation was good. 53. 


Settlements. 


By a ſettlement made previous to 
the marriage of A. and B. certain Ex- 
chequer annuities were veſted in truſ- 
tees, in truſt for the huſband for life, 
then to the wife for life, and after both 
their deaths, for the children of the mar- 
riage equally, if more than one, and 
if but one, for ſuch only child; to be 
aſſigned over to ſuch child or children 
reſpectively at their ages of 21, happen- 
ing after the death of the ſurvivor of 
the father and mother; but if either 
of the children ſhould attain 21, du- 
ring the joint lives of the father and 
mother, or the life of the ſurvivor, then 
his or her ſhare was to be paid within 
three months after the death of ſuch 
ſurvivor. But if there ſhould be no 
children of the marriage, or being ſuch, 
all of them ſhould die before their ſhares 
ſhould become transferable as aforeſaid 
then the annuities were to go to the ſur- 


vivor 
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vivor of the huſband and wife. There 


was iſſue, only one ſon, who attained 21, 
but died in the lifetime of his mother; who 
ſurvived her huſband. And upon a queſ- 
tion between her and the ſon's executor, 
who was entitled to theſe Exchequer 
annuities; it was held, that they became 
veſted in the ſon on his attaining 21, and 
were tranſmiſſible and deviſeable by him, 
notwithſtanding he died in his mother's 
lifetime. Page 260 


Statutes. 


Every act of parliament in which no 


particular time is ſpecified for it's com- 


mencement, is held to operate and take 
effect from the firſt day of that ſeſſion 
of parliament wherein it is made. $553 


Tithes. 


An agreement is made between the 
rector and inhabitants of a pariſh, for a 
pecuniary compenſation in lieu of tithes 


in kind; and is afterwards confirmed 
by a decree of the court of Chancery, 
and conſtantly acquieſced under, for 
upwards of fourſcore years. But the 


patron and ordinary not being parties 


to this agreement, it is not binding. 
Page 332 


Truſts and Truſtees. 


Conſtructive truſts, or truſts reſulting 
by implication, are not within the ſtatute 
of frauds and perjuries, but ariſe from 
the apparent nature of the tranſaction. 


12 
Parol evidence of a truſt is not ad- 
miſſible. ibid. 


Under what circumſtances a truſtee 
or executor ſhall be chargeable with in- 
tereſt for money in his hands, 319 

In all queſtions of reſulting truſts, 
the rule of judgment muſt be the na- 
ture and circumſtances of the caſe, and 
not any general rule; for none ſuch there 
is, or can be. 480 
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